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The  Judges  wbo  nsoally  sat  in  banoo  in  this  Term,  were,— 
Erlx,  C.  J.,  Btlss,  J.» 

WiLLBs,  J.,  Keating,  J. 


BAXENDALE  and  Others  v.  THE  GREAT  WESTERN  RAIL- 
WAY COMPANY. 

Bj  the  7  A  8  Viet  o.  liL  i.  60,  the  Ore»t  Weitorn  Bulway  Coapuy  an  empowered,  when- 
trer  they  ahell  met  fti  earrierSy  to  eharge  for  the  oarriage  of  goodf,  Ao.,  inoh  sums  as  they 
Btj  think  exii^edient^  within  the  limits  pointed  ont  by  their  acts  of  incorporation,  providefl 
Mch  ehargee  are  made  to  a]l  persons  equally ;  and  i.  51  anthoriies  them  to  enter  into  sucli 
anangemeati  ai  they  may  think  ti,  with  reftrenoe,  amongst  other  things,  to  the  collection  and 
deliTsiy  of  goods. 

By  a  subseqnest  aet,  10  A  11  Viet.  e.  coxxtL  s.  53,  the  company  are  empowered  to  eharge 
for  imall  parcels  **  that  is  to  say,  paroels  not  exceeding  600  lbs.  in  weight,"  **  any  sum  which 
thejr think  fit:"— 

Held,  npon  the  authority  of  Piokford  v.  The  Orand  Jnnetion  Ridlway  Company,  10  M.  A  W. 
899,  Parker  e.  The  Great  Western  Railway  Company,  7  M.  A  G.  253,  7  Seott  N.  R.  835,  and 
Btxendale  v.  The  Great  Western  Railway  Company,  6  C.  B.  N.  S.  336,— dissentiente  Brie,  C. 
J.r-that  the  company  are  still  bonnd  to  charge  equally,  and  cannot  Uwfiilly  demand  for  the 
carriage  of  paieele  from  station  to  station  a  sum  which  shall  include  the  cost  of  collection  and 
'  MiTery,  and  ao  impose  an  unequal  burthen  on  those  who  do  not  require  the  performance  of 
thb  latter  Mrriee  at  their  hands ;  and  that  money  had  and  received  will  lie  to  recorer  back 
nms  demanded  and  receired  in  excess. 

This  was  an  action  brought  for  the  recovery  of  44SZ.  10^.  2d,,  being 
the  amount  of  alleged  overcharges  made  by  the  defendants  to  the 
plaintiiK  for  the  ^carriage  of  consignments  of  goods  under  500  r^<. 
lbs.  weighty  between  April  the  17th  and  November  the  15th,  ^  ^ 
1858. 
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The  declaration  contained  counts  for  work  and  labour,  and  for 
money  received  by  the  defendants  to  the  plaintiff'  use.  Before  plea, 
by  consent  of  the  parties,  and  by  a  judff^'s'.order,  according  to  the 
Common  Law  Procedure  Act,  1852,  tb^  £>llowing  case  was  stated  for 
the  opinion  of  the  court: — 

1.  The  plaintiffs  are  common  jcsLtners,  and,  under  the  style  of 
Fickford  &  Co.,  cafry  on  an  e^tonsfTe  ^busineas  as  such  to  and  from 
different  parts  of  Eng;Iand,  tfsi^g'  for  this  purpose,  where  the  oppor- 
tunity exists,  the  various  Unjss  of  railway,  by  which  they  sena  the 
goods  intrusted  to  thepi.     •  • 

2.  The  defendanta  are-the  owners  of  "The  Great  Western  Railway," 
and  are  incorporaJii^.bjr -the  5  it  6  W.  4,'C.  evil.  This  act  has  been 
amended  by  v^ious  acts,  and,  amongst  others,  by  the  7  &  8  Yict.  c. 
iii.,  and  10  ^llvYict.  c.  ccxxvi.,  of  which  acts  the  following  are  the 
material  ^Qtidns : — 

8.  By[*y'y«  Vict.  c.  iii.  s.  50,  it  is  enacted  "  that  it  shall  be  lawful  for 
the  said 'Great  Western  Bailway  Company,  whenever  they  shall  act  as 
carriers,  or  shall  provide  locomotive  or  steam-power  and  carriages  for 
the  conveyance  of  passengers,  animals,  goods,  wares,  merchandise, 
articles,  matters,  or  things,  to  charge  for  such  locomotive  or  steam- 
power  and  carriages  such 'sum, *not  exceeding  the  dum  (if  any)  limited  by 
the  said  recited  acts-ot  any  of  them,  and  that  either  per  ton,  or  per  mile, 
or  by  bulk,  measure, -number,  or  admeasuremeftft,  or  by'fixed  charges, 
a^  they  shall  think  expedient:  Provided  always,  that,  in  whatever 
way  the  said  charges  are  made,  they  shall  be  made  equallv  to  all 
passengers,  and  to  all  persons  .in  respect  of  all  animals  and  of  aH 
goods,  wares,  mechandise,  articles,  mittters,  and  things  of  a  like  de- 
^Q1  scription  and  quantity,  tfnd  "^conveyed  in  or  propelled  by  a  like 

^  carriage  or  engine  passing  along  over  the  same  portion  of  and 
over  the  same  distance  along  the  said  Tailways,  or  either  df  them,  and 
under  the  like  circumstances;  and  ne reduction  or  advance  in  any  of 
«uch  charges  shall  be  made  partially, 'either  directly  or  indirectly,  4ft 
favour  of  or  against  any  particular  company  or  person." 

Section  51  provides  and  enacts,  **Hhat,  in  all  cases  where  the  sakd 
'Great  Western  Railway  Company  are  intrusted  with  the  carriage  or 
delivery  of  any  goods,  waores,  tBerohandise,  or  parcels,  or  other  matlers 
.x>r  things,  it  shall  be  lawful  for  the  'smd  company  to  enter  into  Bvicfh 
arrangements  as  they  shall  think  fit  with  all  or  any  of  the  persons  Ve 
whom  such  goods,  wares,  merchandise,  parcels,  matters,  or  things, 
may  belong,  or  by  whom  the  same  may  be  brought  er  sent  for  eedK^ 
iveyance  on  the  aatd  railway,  with  reference  to  the  wa/rehousing, 
assortment,  weighing,  loading,  or  unloading,  risk  of  stowage,  and 
liability  to  alleged  pilferage  or  damage,  or  widh  reference  to  the  col- 
lection and  delivery  of  such  goods,  or  with  t^eference  to  any  other 
special  facilities  or  aocommodatioas  afforded  to  or  by  the  said  parties 
in  reference  to  such  goods,  wares,  merchandise,  parcels,  matters,  or 
things,  and  upon  such  terms  and  conditions  as  the  companv  and  such 
parties  respectively  may  be  willing  to  accept  and  abide  by ;  and  it 
shall  also  be  lawful  for  the  said  companv  to  enter  into  and  make 
such  arrangements  as  they  may  see  fit  with  any  company  or  person 
with  regard  to  the  collection  or  delivery  of  such  goods,  wares,  mer 
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cbandise,  pwroels,  matters,  and  tbings^and  upon  suchiterms  and  condi- 
itions  as  the  oompany  and  the  parties  taauoh  jirrangements  respectwehjr 
may  be  willing  to  accept  and  abide  by.:  Provided  always/ that,  if  it 
.shall  be  coosidered  by  any  suoh  cperson  .making  use  of  the  said  .rail- 
way that  the  said 'Company  have  to  his  preiudice  accorded  any  ,^^ 
''^special  facilities  to  any  other  persons  fwbioh  they  are  unwilling  '- 
'to  accord  to  hira,  then  :and  in  such  case  it  shall  be  lawful  for  the 
.party  so  conceiving  himself  to  be  aggrieved  to  appeal  to  the  court  of 
•quarter  sessionsof  the- county  or  one  of  the  counties  in  which  such 
facilities  are  accorded,  and  the  said  court  shall  have  power  and, are 
thereby  required  on  such  application  (of  which. fourteen  days'  notice 
shall  be  given  to  the  company)  to  appoint  a  barrister  of  not  less  than 
seven  years' standing,  or  some  other. competent  person  not  interested 
.in  or  connected  with  the  railway  oar; the  party  with  whom  any  such 
dispute  shall  arise,  to  inquire  intotthe  matter  in  difference;  and  the 
(perspn  so  to  be  appointed  shall  have  »power  to  call  before  him  and'to 
examine  all  persons  whose  evidence -may  !he  considered  necessary  to 
.the  inquiry,  and  ito  require  the  production  of  all  books,  papers,  Jtnd 
writings  which  he  may  deem  requisite  or  whiidt  ought  to  be  produoefl 
for  the  elucidation  of  the  nmtter  referred  rto  .him ;  and,  on  tbcTepont 
of  such  person,  it  shall  be  ;lawfnl  for  the  aaid  couift  to  -order  jcoiA 
require  the  said  company  to  admit  the  party  tnakii^  such  appeal  to 
rthe  enjoyment  of  the  same  facilities  .which  may  at.-the  time  be  granted 
tby  the  company  to  other  snefa  persons  under  the  like  ciroumatanoes, 
'Unless  it  shall  be  proved  to  the.  satisfaction  of  the  person>makingaodi 
inquiry  that  any  wilful  fraud  or'0onlr«veiiytioo  of  agreement  miih  tiktt 
company  .has  been  committed  by  the  panty  nmkWig  such  appeal ;  a&A 
fthe  said  company  shall  in  all  things  oonfimn  to  and  abide  by  <the 
order  which  may  be  so  made  by  the  said  court  upon  due  consideration 
^f  the  circumstances  under  which  and  the  extent  to  which  uBuch  &aud 
or  contravention  may  have  been  carried  by  snob  party." 

4.  By  the  10  &  11  Yiot^c.  ccxzvi.iS.  58,  dt  is  enacted,  with  xespect 
.to  small  packages  aad  single  articles  of  great  weight,  ''  that,  notwith- 
standing the  rate  of  tolls  ^prescribed  hy  Ahis  aet,  ihe  company  p^ 
imay  lawfully  demand  the  tolls  following,  that  is  to  say : —  '^ 

"For  the  carriage  of  small  parcels,  that  is  toaay,  pavcels  not  -ex- 
ceeding 600  lbs.  weight  <each«  the  company  may  demand  any  sum 
which  they  think  fit :  provided  aljRa|is,  ihat  ^articles  sent  in  largp 
aggregate  quantities,  AUhoi^  made  iip  of  separate  pavcels,  such  as 
Jbags  of  sugar,  coffee,  meal,  and  the  like,  shall  »oi  he  deemed  snudl 
parcels,  bat  suoh  tei;m  shall  apply  oftly  .to  sin^  parcels  in  separate 
jNickages: 

"  For  the  carriage  of  any  one  boiler^  cy^linder^  or  single  piece  of 
machinery,  or  single  piece  of  timber  or  stone,  or  other  single  article, 
the  weight  of  which,  including  the /carriage,  shall  exceed  i  tons,  btit 
shall  not  exceed  8  tons,  the  cpmpany  iUiay  demand  such  aum  as  they 
think  fit,  not  exceeding  6<L  per  ton  per  mile : 

^'  For  the  carriage  of  any  single  piece  of  timber,  stone,  machinery, 
or  other  single  article,  the  weight  of  which,  with  the  carriage,  shall 
exceed  8  tons,  the  company  may  demand  such  sum  as  they  think  fit.' 

6.  All  the  before-mentiooed  acts  were  to  be  considered  part  of  the 
case. 
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'  6.  The  defendants'  line  of  railway  goes  from  a  station  at  Paddingtoti 
to  stations  at  the  several  places  mentioned  in  a  schedule  which  w^ 
annexed  to  and  was  to  be  taken  as  part  of  this  case. 

7.  The  defendants  carry  on  the  ordinary  traffic  of  a  railway  com- 
pany between  Paddington  and  their  said  other  stations ;  and,  in  addi* 
tion  to  this,  they  carry  on  the  business  of  common  carriers  between 
London  and  other  places  and  towns  near  to  Paddington  and  their 
other  stations,  and  between  their  several  stations,  whether  at  Pad- 
dington or  elsewhere.  The  modes  in  which  they  carry  on  their 
business  as  carriers  is  as  follows : — They  receive  goods, — first,  at  the 
station, — or,  secondly,  at  receiving-houses  established  by  them  in 
^^-^   *IiOndon  and  other  large  places, — or,  thirdly,  they  collect  them 

^  at  the  consignors'  premises.  The  adoption  of  any  of  these  modes 
is  at  the  option  of  the  consignor :  and  in  the  second  and  third  cases 
the  defendants  cart  the  goods  to  the  forwarding  station.  They  deliver 
goods  also,  at  the  consignors'  option,  either  at  the  station  to  which 
they  are  consigned 'or  at  the  consignees'  premises. 

8.  The  defendants,  when  acting  as  carriers  as  hereinbefore  men- 
tioned, charge  their  customers  a  through  rate  in  each  of  the  cases 
above  mentioned,  which  rate  includes  collection  and  delivery  as  well 
as  conveyance  on  the  line  of  railway;  the  same  rate  being  charged 
whichsoever  of  the  three  modes  be  adopted. 

9.  The  plaintiffii  are  in  the  habit  of  sending  goods  intrusted  to 
them  as  carriers,  by  the  defendants'  railway.  When  they  do  so,  they 
themselves  collect  the  goods  from  the  consignors,  cart  them  to  tro 
station  at  which  they  deliver  them  to  the  defendants,  and  receive 
them  at  the  several  stations  to  which  they  have  been  consigned, 
whence  the  plaintiffs  cart  them  to  the  houses  of  the  consignees,  and 
there  deliver  them. 

.  10.  The  defendants  were  in  the  habit,  before  the  change  of  system 
hereinafter  mentioned,  of  making  the  following  allowances  or  rebated 
off  the  rates  charged,  in  the  following  events,  that  is  to  say, — An 
allowance  of  1^.  6d.  per  ton,  if  the  goc^s  were  brought  by  the  cus- 
tomer to  or  received  by  him  at  a  country  station ;  and  of  8^.  6d.  per 
ton  in  the  like  events  to  or  at  the  Paddington  station ;  and  these 
allowances  were  made  off  the  accounts  at  the  periodical  settlements 
of  them :  and,  where  goods  wero  sent  which  were  under  a  ton  weight, 
proportionate  reduction  was  made  by  the  defendants. 

11.  This  course  was  continued  until  the  19th  of  April,  1858. 
•«Ti  *    *^^'  ^^  ^^®  month  of  April,  1858,  the  defendants  changed  the 

^  system  so  adopted  by  them,  and  adopted  a  new  system  of  not 
making  any  allowance  or  rebate  off  the  rates  charged  by  them  for 
the  carriage  of  goods  under  500  lbs.  weight  (technically  called  smalls), 
although  they  were  brought  to  or  taken  from  their  stations  by  their 
customers ;  and,  on  the  17th  of  April,  1858,  they  notified  this  change 
to  the  plainti£&,  in  a  letter  as  follows : — 

"Great  Western  Railway.    Goods  Office, 
"  Paddington,  April  17th,  1868. 
''  Messrs.  Pickford  k  Co. 
"Gentlemen. — I  beg  to  give  you  notice,  that,  on  and  after  Monday 
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i^ext,  the  rule  of  not  allowing  a  rebate  for  collection  and  delivery  in 
consignments  under  500  lbs.  will  be  strictly  carried  oat  in  all  ca,i9e8. 

*'T.  H.  Stevens.". 
18.  Between  the  17th  of  April  and  the  15th  of  November,  1858, 
tbe  plaintiff  delivered  to  the  defendants  at  various  stations  of  their 
said  railway,  on  various  days,  consignments  of  packages,  consisting 
in  some  cases  of  different  sorts  of  goods,  and,  in  others,  of  the  same 
sort  of  goods,  each  package  or  consignment  weighing  under  500  lbs. 
Each  consignment  was  collected  and  delivered  by  the  plaintiffs  to  the 
defendants  to  be  carried  by  the  defendants,  and  was  consigned  to  the 
plainti£&  at  the  arrival  station.  Each  of  such  packages  was  separately 
addressed  or  marked,  and  was,  in  all  cases  in  which  the  goods  were 
of  different  classes,  separately  entered  and  stowed  by  the  defendants. 
It  was  the  rule  of  the  company  to  weigh  the  packages;  but,  in 
practice,  this  rule  was  occasionally  departed  from. 

14.  On  the  arrival  of  these  goods  at  the  arrival  stations,  they  were 
received  by  the  plaintiff,  and  by  *them  carted  to  the  addresses  p^^Q 
of  the  persons  for  whom  they  were  intended.  ^ 

15.  The  defendants  refused  to  make  any  allowance  or  rebate  off 
their  rate  to  the  plaintiffs,  although  the  plaintiffs  had  done  such  collec- 
tion and  delivery ;  and  the  defendants  charged  the  plaintiffs  the  same 
ad  they  charged  other  persons*  who  had  not  collected,  carted,  and 
delivered  similar  goods;  the  company's  rate  between  station  and 
station  being  the  same  as  between  door  and  door. 

16.  Thus,  for  goods  so  delivered  by  the  plaintiffs  to  the  defendants 
at  certain  stations,  and  consigned  to  and  received  by  the  plaintiffs 
at  other  stations,  the  defendants,  instead  of  allowing  to  the  plaintiffs 
a  rebate,  charged  the  plaintiffs  at  the  full  rate,  which  was  the  defend- 
ants' rate  for  collection,  cartage,  carriage  on  the  railway,  and  delivery 
at  the  houses  of  the  consignees  as  aforesaid,  or  for  carriage  between 
station  and  station ;  to  which  charge  the  plaintiffs  objected ;  but  the 
defendants  insisted  thereon,  and  would  not  deliver  the  goods  to  the 
plaintifl^  unless  they  paid  to  the  defendants  that  full  rate  thereon ; 
and  the  plaintiffs  were  obliged  to  pay  and  did  pay  it  under  protest. 

17.  The  defendants  during  all  tnis  time  charged  the  same  rate  to 
all  their  customers,  including  the  plaintiffs,  for  similar  goods,  whether 
carted,  carried,  and  delivered  by  the  defendants  or  brought  to  or 
taken  from  their  stations. 

18.  The  whole  of  these  cases  are  governed  by  the  same  principles, 
and  the  charges  made  and  insisted  upon  by  the  defendants,  and  paid 
under  protest  and  compulsion  by  the  plaintiffs,  as  before  mentioned, 
between  the  periods  before  mentioned,  appear  by  the  schedule,  and 
amount  in  the  whole  to  443Z.  10^.  2d. 

19.  When  the  defendants  commenced  the  system  complained  of, 
the  plaintiff  by  their  attorneys  wrote  '^two  letters  to  the  defend-  r«g 
ants,  of  which  the  following  are  copies : —  ^ 

"  21st  April,  1858. 
"Gentlemen, — We  are  instructed  by  Messrs.  Pickford  &  Co.  to 
protest  against  a  new  practice  which  your  company  have  now  com- 
menced, of  limiting  the  allowance  hitherto  made  to  them  (Pickford  & 
Co.)  for  collection  and  delivery  of  goods  which  they  deliver  and  receive 
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at  the  company's  stations  to  goods  exceeding  500  lbs.  weight:  and  we 
are  further  instructed' td  gireyou  votice,  that,  unless  the  allowance  is' 
made  upon  goods  under  that  weight,  as  heretofore,  legal  proceedings 
will  be  taken  against  the  company  forthwith. 

"  We  may  add  that  it  was  decided  bv  the  Court  of  Exchequer,  in 
1842,  in  a  case  of  Pickford  v.  The  Grand  Junction  Railway  Company, . 
10  M.  &  W.  399,  that  railway  companies  are  bound  to  allow  for  the 
collection  and  delivery  where  those  services  are  not  performed  by  them, . 
in  order  to  put  all  customers  of  the  railway  company  on  an  equal - 
footing;  and  no  distinction  between  goods  of  anv  particular  weight* 
has  ever  before  been  attempted  to  be  made,  and  ooviously  cannot  be 
snpported." 

"  7th  May,  1858. 

"Gentlemen, — We  are  instructed  by  Messrs.  Pickford  &  Co.  to 
request  the  favour  of  an  answer  to  our  letter  of  the  21st  ultimo,  and- 
to  take  legal  proceedings  against  the  company  unless  the  illegal 
charges  which  Pickford  &  Co.  complain  of  are  discontinued  and  the 
excess  in  the  company's  charges  is  returned.  We  beg  to  inform  you, 
therefore,  that,  unless  the  redress  which  they  have  demanded  is 
afforded  to  them  by  Monday  next,  the  10th  instant,  legal  proceedings 
will  be  commenced  against  the  company  without  further  delay." 
*101  ^^'  ^^^  defendants  answered  the  said  letters  through  their 
J  attorneys,  by  a  letter  of  which  the  following  is  a  copy : — 

"  10th  May,  1858, 
**  Pickford  A  Go.  and  The  Oreat  Western  Railway  Company, 

**  Dear  Sirs, — Your  letters  of  the  2l8t  of  April  ana  the  7th  of  May, 
addressed  to  the  Great  Western  Bailway  Company,  we  are  requested 
to  answer. 

*'The  company  consider  they  are  justified  in  the  charges  to  which 
you  refer,  though  you  do  not  accurately  describe  them.  The  case 
against  the  Grand  Junction  Bailway  Company,  even  if  it  should  be 
sustained  by  the  highest  court,  which  we  doubt,  really  does  not 
determine  the  question  between  your  clients  and  ours.  The  facts  are 
not  at  all  identical,  besides  the  question  of  'smalls.'*' 

21.  The  defendants  during  the  same  period  allowed  the  plaintiffs  a 
rebate  for  packages  above  600  lbs.  in  weight,  which  they  had  received 
from  and  delivered  to  the  plaintiffs  at  the  same  stations  as  are  herein- 
before  mentioned,  and  the  collection,  cartage,  and  delivery  of  which 
had  been  done  by  the  plaintiffs. 

22.  The  defendants'  rates  of  charge  are  much  higher  in  proportion 
for  parcels  of  and  under  112  lbs.  weight  than  for  parcels  above  that 
weight. 

28.  The  court  was  to  be  at  liberty,  if  it  should  so  please,  to  draw 
conclusions  of  fact.  ' 

The  question  for  the  opinion  of  the  court  was, — whether  the  plain- 
tiffs were  entitled  to  recover  from  the  defendants  the  said  sum  of  4482. 
105  2(2.  or  any  and  what  part  thereof.  If  the  court  should  be  of 
opinion  in  the  affirmative,  judgment  was  to  be  entered  up  for  the 
pbintifl^  for  4482.  IO5.  2(2.,  or  some  other  Bum,  with  costs  of  suit  If 
the  court  should  be  of  opinion  in  the  negative,  judgment  was  to  be 
entered  of  non  pros,  with  tsosts  of  defence. 


COMMON  BENCH  REPORTS.    (14  J.  SCOTT.    N.  S.)  11 


SeheduU  ai»ve:r^emd.  to  in  the  eate: 


u 

u 

u 

- 

u 

u 

tt 

u 

ti 

It 

oouni 

ry^ 

f< 

1< 

l( 

« 

u 

u 

u 

u 

<f 

u 

•< 

a 

11 

<c 

u 

u 

u 

II 

u 

a 

u 

• 

<i 

u 

(1 

u 

11 

Goods  from  Loodon  to  Bath 

Bristol  .  .  .  .  . 
Newbury   .... 

Rroae 

ReadiD|^<  .... 
Trowbndge-  .  •  . 
Cirenceater-  .  .  . 
Bridport    .... 

Yeovil 

MiODBto  PaddiDgtoQ . 
Bristol     .    . 
Bath    .    .    . 
Newbury 
FroiDe> 
Readini^  .    . 
Trowbridge  -. 
Cirencester  . 
Bridport  •    . 
Gloucester    . 
TeoTil      .    . 
Cheltenham . 
Oxford     .    . 
Salisbury     . 
Goods  from  other  thaa  the  eompany's  stations 

to  Bristol 

"         other  than  the  stations  to  Bath 

Goods  to  Paddington  stalaon 

"         Bristol  station 

"         Reading  station 

"         Gloucester  station 

*'         Oxford  station 


i 

a 

5 

ICate. 

£ 

«.  d. 

186 

5  1 

24 

4s.  10(2. 

45 

0     3 

344 

2  0 

1 

u 

83 

3  2 

104 

17  0 

26 

a 

25 

6  10 

50 

9  1 

5 

(( 

12 

3  11 

38 

16  1 

12 

<( 

9 

7  7 

25 

9  0 

21 

<( 

6 

3   1 

8 

19  3 

19 

(( 

2 

3  0 

18 

10  1 

27 

(( 

4 

9   6 

33 

0  1 

4 

u 

7 

19   6 

453 

9  1 

0 

u 

109 

11   9 

183 

12  3 

9 

,     Zs. 

27 

11   0 

16 

5  0 

0 

t( 

2 

8  9 

11 

2  0 

9 

<( 

1 

13  4 

45 

3  1 

5 

l( 

6 

15  6 

13 

12  0 

9 

(( 

2 

1   0 

29 

7  1 

16 

u 

4 

8   3 

12 

16  2 

6 

il 

1 

18   6 

22 

14  0 

24 

u 

3 

8   2 

12 

3  1 

26 

<4 

1 

16   6 

U 

2  0 

1 

" 

1 

13  4 

10 

17  2 

1 

it 

1 

12  8 

18 

10  0 

11 

It 

2 

15  6 

15 

6  3 

10 

(i 

2 

•6  0 

10 

18  3 

16 

U.  6(2. 

0 

16  5 

2 

8  1 

4 

«< 

0 

3  8 

294 

10  0 

0 

3*.  id. 

49 

1   8 

137 

17  3 

24 

Is,  6d. 

10 

6  10 

157 

10  0 

18 

u 

11 

16   3 

48 

5  3 

22 

it 

3 

12  6 

23 

9  2 

23 

(i 

1 

15   3 

443 

10   2 

Bovill,  Q.  C.  (with  whom  was  G.  Pollock),  for  the  plaintfffd.(a) — The 
facts  upon  which  the  decision  of  this  *case  will  depena  are  shortly  r^ ^^q 
these  t — The  Great  Western  Bailwaj  Company  are  common  car-  ^ 
riers  of  goods.  The  course  adopted  by  them  for  the  carrying  on  of 
that  branch  of  their  business,  was,  either  to  carry  from  station  to 
station,  or  to  take  upon  themselves  in  addition  the  labour  and  expense 
of  collecting  the  goods  at  the  one  terminus  and  delivering  them  to  the 
consignees  at  the  other.  Down  to  the  year  1858,  they  were  in  the 
h^bit  of  charging  a  sum  for  carriage  which  included  the  cost  of  col- 
fa)  The  points  marked  for  argnment  on  the  part  of  the  plaintiffs  were  m  followa  : — 
"  1.  That  the  pUinUffs  are  entitled  to  reeoTerfrom  the  defendants  the  f  am  of  443^  lOf.  2d., 
which  was  improperly  charged  by  the  defendanta  and  paid  nnder  protest  by  the  plaintiffs : 

"  2.  That  the  defendants,  by  charging  the  same  rate  for  goods  whioh  were  carted  by  the  plain- 
tiffii  to  and  from  the  statioos  as  they  did  for  those  whioh  were  carted  by  the  defendants,  de- 
manded and  obtained  the  payment  of  unreasonable  charges  : 

"  3.  Thai  the  defendants,  by  so  charging,  demanded  and  obtained  payment  of  charges  which 
were  nneqaal  and  contrary  to  the  provisions  of  their  acts : 

"4.  That  the  cost  to  the  defendants  of  carting  goods  to  and  from  the  stations,  ^laweU  as  ear^ 
ryiag  them  on  their  line,  must  have  exceeded  the  cost  of  carrying  them  on  the  line  only;  and  . 
that,  to  the  extent  of  this  excess,  their  charges  have  been  excessive  and  illegal : 

*'  i.  That  the  mode  of  charging  adopted  by  the  dcfondants  before  they  disaUowed  the  rebate 
<br  coltoetion  and  deliveiy,  supperts  the  proposition  contended  for  by  the  plain  tifls." 
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lecting  and  deliveriog;  and,  where  the  goods  were  brought  to  or 
taken  from  the  station  bj  the  parties  themselves,  a  reduction  or  rebate 
in  the  charge  was  made  bj  the  company  as  a  compensation.  The 
plaintiffs,  who  are  also  common  carriers,  collected  ana  delivered  their 
own  goods,  and  took  the  rebate.  In  1858,  however,  the  company, 
being  desirous  of  obtaining  for  themselves  a  monopoly  of  the  collec- 
tion and  delivery,  intimated  that  they  would  cease  to  make  the  allow- 
^.  o-.  ance,  and  thenceforward  compelled  the  fplaintifib  to  pay  the  same 

-'  sum  for  conveyance  from  station  to  station  as  if  the  company 
performed  the  duty  of  collecting  and  delivering  also.  The  plaintiff 
remonstrated,  but  were  ultimately  compelled  to  submit  to  the  extor- 
tion, and  paid  the  money  under  protest.  They  then  applied  to  this 
court  for  redress  under  the  Bailway  Traffic  Act,  17  &  18  Vict.  c.  31, 
and  in  Michaelmas  Term  in  that  year  they  obtained  an  injunction: 
see  Baxendale  V.  The  Great  Western  Railway  Company  (Beading 
Case),  5  C.  B.  N.  S.  836  (E.  C.  L.  B.  vol.  94).  the  practice  was  then 
altered :  and  this  action  is  brought  to  recover  the  amount  of  the  over- 
charges down  to  the  time  of  that  rule  being  made  absolute.  The 
company  are  bound,  as  well  by  the  general  law  relating  to  common 
carriers  as  by  their  acts  of  incorporation  and  the  general  acts  for  the 
regulation  of  railway  companies,  to  make  reasonable  charges.  By  the 
5  &  6  W.  4,  c.  evil.  8.  167,  this  company  are  empowered  to  make 
*'  such  reasonable  charges  for  the  conveyance  of  goods,  &c.,  as  they  may 
from  time  to  time  determine  upon :"  and  s.  175  enac^ts  that  "the  afore- 
said rates  and  tolls  to  be  taken  by  virtue  of  this  act  shall  at  all  times 
be  charged  equally  and  after  the  same  rate/'  &c.  Equality  of  charge 
is  further  enjoin^  by  the  24th  section  of  the  2  Vict.  c.  xxvii.,  and 
also  by  the  50th  section  of  the  7  &  8  Vict.  c.  iii.  The  defendants  will 
probably  rely  upon  the  5l8t  section  of  that  act,  which  provides,  that, 
*'  in  all  cases  wnere  the  said  Great  Western  Bailway  Company  are 
intrusted  with  the  carriage  or  delivery  of  any  goods,  wares,  merchan- 
dise, or  parcels,  or  other  matters,  or  things,  it  shall  be  lawful  for  the 
said  company  to  enter  into  such  arrangements  as  they  may  think  fit 
with  all  or  any  of  the  persons  to  whom  such  goods,  wares,  merchan- 
dise, parcels,  matters,  or  things  may  belong,  or  by  whom  the  same 
may  be  brought  or  sent  for  conveyance  on  the  said  railway,  with 
*141   I'eference  *to  the  warehousing,  assortment,  loading  or  unloading, 

-'  risk  of  stowage,  and  liability  to  alleged  pilferage  or  damage,  or 
with  reference  to  the  collection  and  delivery  of  such  goods,  or  with 
reference  to  any  other  special  facilities  or  accommodation  afforded  to 
or  by  the  said  parties  in  reference  to  such  goods,  wares,  merchandise, 
parcels,  matters,  or  things,  and  upon  such  terms  and  conditions  as  the 
company  and  such  parties  respectively  may  be  willing  to  accept  and 
abide  by ;  and  it  shall  also  be  lawful  for  the  said  company  to  enter 
into  and  make  such  arrangements  as  they  may  see  fit  with  any  com- 
pany or  person  with  regard  to  the  collection  or  delivery  of  such 
goods,  wares,  merchandise,  parcels,  matters,  and  things,  and  upon 
such  terms  and  conditions  as  the  company  and  the  parties  to  such 
arrangements  respectively  may  be  willing  to  accept  and  abide  by : 
Provided  always,  that,  if  it  shall  be  considered  by  any  such  person 
making  use  of  the  said  railway,  that  the  said  company  have  to  his 
prejudice  accorded  any  special  facilities  to  any  other  such  persons 
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wliTcli  ihey  are  unwilling  to  accord  to  liim»  then  and  in  sncb  case  it  shalf 
be  lawful  for  the  party  ao  conceiving  himself  to  be  aggrieved  to 
appeal  to  the  coart  of  quarter  sessions  of  the  coantj  or  one  of  the 
coantiea  in  which  such  facilities  are  accorded ;  and  the  sttid  court  shall 
have  power  and  are  hereby  required,  on  such  application  (of  which 
fourteen  days*  notice  shall  be  given  to  the  company),  to  appoint  a 
barrister  of  not  less  than  seven  years  standing,  or  some  other  compe- 
tent person  not  interested  in  or  connected  with  the  railway  or  the 
party  with  whom  any  such  dispute  shall  arise,  to  inquire  into  the 
matter  in  difference ;  and  the  person  so  to  be  appointed  shall  have 
power  to  call  before  him  and  to  examine  all  persons  whose  evidence 
may  be  considered  necessary  to  the  inquiry,  and  to  require  the  pro- 
duction of  all  books»  papers,  and  writings,  which  he  *may  deem  p^.^^ 
requisite,  or  which  ou^ht  to  be  produced  for  the  elucidation  of  '- 
the  matter  referred  to  him ;  and,  on  the  report  of  such  person,  it  shall 
be  lawful  for  the  said  court  to  order  und  require  the  said  company  to 
admit  the  party  making  such  appeal  to  the  enjoyment  of  the  same 
facilities  which  may  at  the  tifne  be  granted  by  the  company  to  other 
persons  under  the  like  circumstances,  nnless  it  shall  be  proved  to  the 
satisfaction  of  the  person  making  such  inquiry  that  any  wilful  fraud 
or  contravention  of  agreement  with  the  company  has  been  committed 
by  the  party  making  such  appeal ;  and  the  said  company  shall  in  all 
things  conform  to  and  abide  by  the  order  which  may  be  so  made  by 
the  said  court  upon  due  consideration  of  the  circumstances  nnder 
which  and  the  extent  to  which  such  fraud  or  contravention  may  have 
been  carried  by  such  party  "  [Erlb,  C,  J. — The  defendants  will  rely 
on  the  10  &  11  Vict.  c.  ccxxvi.  s.  53,  which  provides  that  this  company 
may  charge  '*  for  the  carriageof  small  parcels"  (that  is  to  say»  parcels 
not  exceeding  600  lbs.  weight  each)  ^'any  sum  which  they  think  flt.*^ 
That  does  not  authorize  them  to  make  charges  that  shall  be  unequal 
or  unreasonable.  The  question  is  by  no  means  a  new  one.  It  first 
arose  in  the  Court  of  Exchequer,  in  the  year  1842,  in  a  case  of  Pick- 
ford  V.  The  Grand  Junction  Bailway  Company,  10  M.  &  W.8&9.  The 
Grand  Junction  Bailway  Company  were  authorised  by  their  act  of 
parliament,  8  &  4  W.  4,  c.  xxxiv.  s.  166,  to  carry  and  convey  upon 
the  railway  all  such  passengers,  goods,  or  merchandise,  as  should  be 
offered  to  them  for  that  purpose,  and  to  make  such  ypiwimrffe  charges 
for  such  carriage  and  conveyance  as  they  might  from  time  to  time 
determine  on.  Seetion  169  authorized  the  company  also  to  fix  the 
sums  to  be  charged  in  respect  of  small  parcels^  not  exceeding  600  lbs. 
weight  each.  9y  the  4  W.  4,  c.  iv.  i^  19,  they  were  empowered  to 
carry  ^passengers  and  goods  on  other  railways,  and  to  naake  such  r^^g 
reasonable  charges  for  such  carriage  as  they  should  determine  on.  '■ 
And  by  another  act,  the  8  Vict.  c.  xlix.  s.  26,  it  was  enacted  that  the 
charges  by  the  former  acts  authorized  to  be  made  for  the  carriage  of 
passengers  or  ffpods  should  be  at  all  times  charged  equalty  and  after 
the  same  rate  In  respect  of  all  passengers,  goods,  ko.,  conveyed  or 
propelled  by  g  like  carriage  or  engine  passing  on  the  same  portion  of 
the  Iine»  and  under  the  same  circumstances.  The  company  published 
a  list  of  rates  for  the  carriage  of  merchandise,  diviaed  into  seven 
dasaes,  of  which  the  lowest  was  16s.  and  the  highest  60«.  per  ton ; 
and  for  **  boxes,  bales,  hampers,  or  other  packages,  when  tney  con- 

a  B.  V.  8.,  VOt.  XIV.— S 
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iained  parcels  or  other  packages  or  things  under  112  lbs.  weight  each, 
directed,  consigned,  or  intended  for  difTerent  persons,  or  for  more  than 
one  person,"  they  imposed  a  charge  of  Id.  per  lb.  weight.  It  was  held 
that  this  last  was  not  a  reasonable  charge  in  the  case  of  a  package 
above  500  lbs.  weight,  made  up  by  a  carrier  and  directed  to  one  per- 
son, although  containing  a  number  of  parcels  under  112  lbs.  weight 
each,  consigned  or  directed  to  different  persons.  The  company  also 
became  carriers  on  the  London  and  Birmingham  line,  and  published 
a  list  of  charges  for  the  carriage  of  goods  from  Manchester  to  London, 
among  which  "  Manchester  packs"  were  charged  85.  Zd,  per  cwt.,  or 
655.  per  ton.  At  the  foot  of  this  list  was  a  notice  that  ''goods  were 
brought  to  the  station  at  Camden  Town  without  extra  charge,"  and 
that  there  was  "no  charge  for  booking  or  delivery  in  London/' 
The  company  made  an  agreement  with  Messrs.  Chaplin  &  Home  that 
the  latter  should  carry  from  the  station  at  Camden  Town  and  deliver 
in  London  all  such  goods  carried  by  the  railway,  and  for  so  doin^ 
should  receive  10^.  per  ton  out  of  the  entire-  charge  of  65^.  per  ton. 
^^1^1  It  was  held,  that,  under  these  ^circumstances,  the  charges  of  65«. 
^  per  ton,  when  made  to  any  other  persona  who  were  ready  to  receive 
their  goods  at  the  station  at  Camden  Tovm^  was  both  unreasonable  and 
unequal.  In  delivering  judgment,  Parke,  B.,  as  to  this  point,  says  : 
"It  is  dlearly  unreasonable  and  unequal,  to  charge  the  same  sum  to 
a  consignee  who  is  willing  to  receive  the  goods  at  Camden  Town,  and 
one  who  requires  them  to  be  delivered  at  the  London  Docks  or  else- 
where in  London."  [Erlb,  C.  J. — That  arose  on  a  special  case,  where 
the  court  were  constituted  ^  jury.  It  seems  to  me  that  the  principle 
of  charging  on  an  average  of  a  given  area  (which  is  in  effect  what  is 
done  here)  is  a  convQuient  mode  of  charging.]  That  view  has  never 
yet  been  intimated  by  any  judge.  It  is  impossible,  it  is  submitted,  to 
distinguish  Pickford  v.  TKe  Grand  Junction  Railway  Company  in 
principle  from  the  present  case.  A  similar  doctrine  was  laid  down  by 
this  court  in  Baxendale  v.  The  North  Devon  Railway  Company,  8  C.  B. 
N.  S.  824  (E.  C.  L.  R.  vol.  91):  and  strongly  enforced  in  the  judgment 
of  Cockburn,  C.  J.,  in  Baxendale  v.  The  Great  Western  Railway  Com- 
pany (Readipg  Case),  5  C.  B.  N.  S.  836,  849  (E.  C.  L.  R.  vol.  94). 
Again,  in  Gartou  v.  The  Bristol  and  Exeter  Railway  Company,  6 
C.  B.  N.  S.  639  (fi.  C.  L.  R.  vol.  95) ;  it  was  held  that  a  railway  com- 
pany has  no  right  to  impose  a  charge  for  the  conveyance  of  goods  to 
or  from  their  station,  where  the  customer  does  not  require  such  service 
to  be  performed  by  thenu  The  court  there  treated  the  point  as  settled 
by  the  former  cases. 

That  an  action  for  money  had  and  received  will  lie  to  recover  back 
the  excess  which  was  paid  under  protest,  is  clear  from  Parker  v.  The 
Great  Western  Railway  Company,  7  M.  &  G.  253  (E.  C.  L.  li.  vol. 
49),  7  Scott  N.  R.  835;  Edwards  v.  The  Great  Western  Railway  Com- 
pany, 11  C-  B.  688  (E.  C.  L.,R.  vol.  73);  and  Garton  v.  The  Bristol 
and  Exeter  Railway  Company,  I  Best  &,  Smith  112  (E.  C.  L.  R.  vol. 

'*'181  ^^^y  ^^  ^^^^  ^  ^^^^  ^^^^  *this  is  not  the  subject  of  an  action 
^  at  aUL  but  that  the  plaintiff:)*  only  remedy  was  by  an  appeal 
under  the  7  &  8  Vict  0.  lii.  s.  61.  There  is,  however,  nothing  in 
respect  of  which  the  plaintiffs  could  appeal.  Their  complaint  is  that 
the  company  have  illegally  feoeived  from  them  that  whiob  they  were 
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not  entitled  to  receive:  the  money  so  received  is  clearly  recoverable 
in  this  form  of  action,  like  money  improperly  levied  under  the  name 
of  a  poor-rate. 

M.  Smith,  Q.  C.  (with  whom  was  FieU),  oontri.fa) — The  question  in 
ihis  case  depends  upon  the  construction  of  the  Great  Western  Rail- 
way Acts,  and  but  little  assistance  can  be  derived  from  a  reference  to 
decisions  upon  other,  acts  of  parliament.  Although  the.  legislature 
has  thought  fit  to  place  the  company  under  restrictions  as  to  the  con- 
veyance of  large  and  weighty  packages,  it  has  advisedly  and  pur- 
P<>^Iyi  hy  the  53d  section  of  the  10  &  11  Vict.  c.  ccx^^i.,  left  them 
at  large  as  to  their  charges  for  the  conveyance  of  what  are  called 
small  parcels,  for  which  they  may  charge  ''any  sum  which  they  think 
fit."  If  the  legislature  had  intend^  to  limit  them  in  the  way  sug- 
gested, it  would  have  done  so  in  terms.  Neither  the  equality  clauses 
in  the  special  acts  referred  to  nor  the  90th  section  of  the  *8  &  r^^g 

9  Yict.  c.  20,  can  have  any  effect  to  vary  the  operation  of  the  ^ 

10  &  11  Yict.  c.  ccxxvi.,  s.  58.  They  are  pointed  to  tolls  and  to  tolls 
only.  That  act  was  passed  afler  the  decision  of  Pickford  v.  The 
Grand  Junction  Railway  Company,  10  M.  &  W.  899,  and  this  provi- 
sion may  probably  have  been  introduced  for  the  purpose  of  protect- 
ing tbe  company  from  the  unjust  consequences  of  that  decision..  The 
cases  under  the  Traffic  Act  are  altogether  inapplicable :  under  that 
act,  a  general  discretionary  power  is  given  to  the  court  to  contravene 
the  rights  of  a  railway  company  where  a  case  of  undue  preference  or 
undue  prejudice  is  made  out  The  Court  of  Queen's  Bench,  in  refer- 
ence to  this  point,  say,  in  Parker  r.  The  Great  Western  Railway 
Company,  6  Ellis  k  B.  112  (E.  C.  L.  R.*  vol.  88),—'*  The  50th  section 
(of  the  7  &  8  Yict.  c.  iii.),  on  which  the  plaintiff  relies,  is  followed  by 
a  proviso  in  the  51st  expressly  directed  to  arrangements- for  the 
delivery  of  goods  and  parcels :  and  by  it  the  defendants  are  autho- 
rized '  to  enter  into  and  make  such  arrangements  as  they  may  see  fit 
with  any  company  or  person  with  regard  to  the  collection  or  delivery 
of  such  goods,  wares  merchandise,  parcels,  matters,  or  things,  and 
upon  such  terms  and  conditions  as  the  company  and  the  parties  to 
such  arrangements  respectively  may  be  willing  to  accept  and  abide 
by.'  If  the  clause  had  ended  here,  it  would  have  been  tolerably  clear 
that  the  legislature  intended  to  keep  distinct  the  two  things,  charges 
for  conveyance,  and  arrangements  for  collection  and  delivery,  to  insist 
that  all  should  be  charged  equally  for  conveyance, — ^a  matter  very 
easily  secured  when  the  equality  required  is  limited  to  conveyance 
from  and  to  the  saine  stations, — but  to  leave  the  company  open  to 
make  such  arrangements  as  they  could  effect  in  regard  to  collection 
and  delivery  of  parcels,  in  a  view  of  the  impossibility  of  avoiding 
some  inequality,  where  they  would  be  collected  from  and  delivered 

(a)  The  pointf  marked  fer  argmneaton  the  part  of  the  defeadanta  were  it  foUowi  ;— 

"  1.  That  the  eompaoy  are  entitied,  aoder  their  acts  of  parliameDt  nt  out  or  referred  to  In 

thU  eaie,  to  make  the  charges  eomplained  of,— the  amoaot  charged  for  eODTojance  on  the  raii- 

wty  being  withia  the  aathority  gireo  them  by  tbe  said  acts : 
"  1  That  tbe  ratea  oomplaioed  of  were  charged  to  all  personi  alike ;  and  it  was  open  to  tbe 

phiatiyi  to  bare  arailod  tbemaelrea  of  colleotion  and  delirery  by  tbe  company ; 
**  I.  That  no  partiality  or  anfaimeie  a«  against  the  plaintiffs  existed : 
"1  That  tbe  remedy  (if  any)  it  not  by  action,  bat  by  the  appeal  giren  by  tbo  aet" 
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«201  *^  consignors  and  consignees  at  distances  necessarily  varying 

•I  in  every  degree.    But  this  reasoning  is  much  strengthened  by 

what  follows/'  &c.    In  Garton  v.  The  Bristol  and  Exeter  Bailway 

Company,  1  Best  k  Smith  112  (E«  0.  K  B.  voL  101),  which,  as  to  this 

S>int,  was  in  terms  the  same  as  Bazendale  v.  The  Great  Western 
ail  way  Company,  5  C.  B.  N.  S.  886  (E.  C.  L.  B.  vol.  94),  the  point 
was  hardly  discussed :  the  whole  sum  in  dispate  on  this  head  was  bat 
2/.  145.  dcL  And  there  is  no  clause  in  the  Bristol  and  Exeter  Bail- 
way  Acts  like  the  68d  section  of  the  10  &  11  Vict  c.  ocxxvi.  This 
point  was  inoidentally  mentioned  in  the  judgment  of  Erie,  C.  J.,  in 
Branley  v.  The  South  Eastern  Bailway  Company,  12  C.  B.  N.  S.  63 
(E.  C.  L.  B.  vol.  104),  though  not  necessary  for  the  decision  of  the 
point  at  issue  there.  The  plaintiffi  have,  therefore,  failed  to  show  any 
infraction  by  the  defendants  6£  any  statute  law,  or  any  interference 
with  any  common-law  right. 

B(mU,  Q.  C,  in  reply. — It  is  a  part  of  the  general  course  of  rail- 
way legislation  that  all  charges  snail  be  equfu  and  reasonable/  and 
there  is  nothing  in  the  10  &  11  Vict.  o.  ccxxvi.  to  relieve  the  defend- 
ants from  the  obligation  thus  imposed  upon  them.  The  Great  North- 
ern Railway  Company's  Act,  13  k  14  Vict.  c.  Ixi.,  contains  a  clause 
(s.  14)  almost  identical  in  its  terms  with  the  53d  section  of  the  10  & 
11  Yict.  c.  ccxxvi.,  and  Alderson,  B.,  in  Grouch  v.  The  Great  Northern 
Bailway  Company,  11  Exch.  742, 752,  expresses  a  strong  opinion  that 
the  word  *'  reasonable"  mnst  be  considered  as  introduced  into  the  sec- 
tion. It  is  impossible  to  distinguish  Pickford  v.  The  Grand  Junction 
Bailway  Company,  10  M.  4;^W.  899 ;  Parker  v.  The  Great  Western 
Bailway  Company,  7  M.kQ.  258  (E.  <3.  L.  B.  vol.  90^  7  Scott  N.  B. 
885;  Parker  v.  The  Great  Western  Bailway  Company,  11  C.  B,  545 

*211  ^^'  ^'  ^'  ^'  ^^^  '^^^ '  *"^  Edwards  v.  The  Great  Western  *Bail- 
^  way  Company,  11  C.  B.  588,  from  this  case.  In  Baxendale  v. 
The  Great  Western  Bailway  Company,  5  C.  B.  N.  S.  855  (E.  C.  L.  B. 
vol.  94),  Cockburn,  C.  J.,  in  giving  judgment,  says :  ''  It  is  true,  no 
doubt,  that  the  Company's  acts  give  them  power  to  impose  their  own 
rates  of  charge  for  the  carriage  of  this  description  of  traffic :  but 
these  acts  give  them  no  power  to  impoee  tolls  or  charges  for  collecting 
And  delivery ;  and  it  is  palpably  an  abuse  of  their  powers,  if,  under 
the  name  of  a  charge  for  carrying  on  their  line,  they  impose,  other- 
wise than  with  the  assent  of  the  parties  concerned,  a  charge  for  a 
totally  different  thing.  Again,  although  the  legislature  has  conferred 
the  power  of  imposing  rates  of  charge,  it  has  annexed  to  this  power 
the  obligation  of  imposing  such  rates  equally;  and  the  company  can- 
not be  permitted  to  evaae  this  obligation  by  colourably  pretending 
that  that  which  is  in  fact  a  charge  for  other  things  as  well  as  for  car- 
riage, is  a  charge  for  carriage  only."  That  was  a  decision  on  the  53d 
section.  The  whole  current  of  the  authorities  is  opposed  to  the  view 
thrown  out  by  the  Lord  Chief  Justice  in  Branley  v.  The  South 
Eastern  Bailway  Company,  and  which  does  not  seem  to  have  received 
the  assent  of  the  other  members  of  the  courts 

Cur.  adv.  vuU. 
Eblb,  C.  J.— This  was  an  action  to  recover  monev  alleged  to  have 
been  unlawfully  exacted  from  the  platntiffii  by  the  defendants  for  the 
carriage  of  parcels.    The  exaction  was  said  to  be  unlawful  by  reason 
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of  ita  b«Dg  unequal,  that  is,  a. greater  charge  to  the  plaintiffs  th»n 
vas  roade  to  other  customers  for  things  of  a  like  description  under 
like  circumstanoeB. 

The  facts  were,  that  the  defendants,  in  their  business  as  carriers  of 
parcels,  offered  the  same  service  at  the  same  price  to  all  their  cus- 
tomers. To  all  they  offered  for  one  sum  to  do  the  entirety  of  a  ^^r- 
rier's  duty,  that  is,  to  ^receive,  forward,  and  deliver  parcels ;  ^^^ 
and,  in  the  performance  of  this  duty,  they  offered  to  receive  '- 
and  deliver  th«  parcels  either  at  the  station  or  within  a  certain  area 
round  it,  at  their  receiving-houses;  or  at  the  address  of  the  consignors 
and  consignees.  In  this  sense,  the  same  service  was  at  the  option  of 
all,  and  the  same  price  was  charged  to  all ;  the  carting  to  and  from 
the  receiving-houses  and  the  addresses  of  the  customers  being  at  the 
option  of  all  who  chose  to  have  it.  The  plaintiffs  also  were  carriers ; 
and,  for  the  performance  of  their  duty  as  carriers,  they,  as  occasion 
required,  used  the  services  of  the  defendants  to  carry  for  them,  and 
on  all  those  occasions  they  brought  their  parcels  to  the  station  and 
received  them  from  the  station,  and  performed  the  carting  required 
for  such  receiving  and  distribution  by  their  own  carts. 

Upon  these  facts,  the  plaintiffs  contended  that  the  one  charge  for 
receiying,  carrying,  and  delivering,  mttsl  include  some  amount  for 
carting  either  in  receiving  or  delivering  or  both,  and  that,  as  they 
(the  plaintifi)  never  had  any  carting  done  for  them  by  the  defendants, 
they  were  overcharged,  and  had  a  right  to  recover  back  such  over- 
charge, on  the  ground  of  inequality.  In  support  of  their  case,  the 
plaintiffs  cited  Pickford  v.  The  Grand  Junction  Railway  Company,  10 
M.  k  W.  899;  Baxendale  «,  The  Great  Western  Railway  Company 
(Reading  Case),  5  G.  B.  N.  S.  836  (E.  C.  L.  R.  vol.  94);  and  Garton 
V.  The  Great  Western  Railway  Company,  1  Best  &  Smith  112  (E.  C. 
L.  R.  vol.  lOlX  which  cases  are  considered  below. 

The  defendants  contended  that  the  charge  in  question  was  lawful, 
on  several  grounds:  and  I  am  of  opinion  that  they  can  maintain  their 
contention  on  each  of  those  grounds, — first,  because  the  10  &  11  Vict, 
c.  cexxvi.,  ss.  61  and  53,  has  the  effect  of  making  the  charge  lawful, 
if  it  is  considered  to  be  unlawful  either  by  the  common  law  or  by 
earlier  statutes, — secondly,  ^because  the  charge  is  lawful  by  the  ^^^o 
common  law,  and  not  rendered  unlawful  by  any  statuteS| —  ^ 
thirdly,  because  money  had  and  received  will  not  fie. 

Before  I  take  these  grounds  in  their  order,  I  will  premise  some 
general  observations.  First,  I  think  the  legislature  by  the  last-men* , 
tioned  statute  intended  to  overrule  some  of  the  principles  supposed  to 
he  deduced  from  Pickford  v.  The  Grand  Junction  Railway  Company, 
10  U,k  W.  899,  and  to  free  the  defendants'  company  therefirom  ;  and, 
to  maintain  this,  I  am  obliged  to  consider  that  case  with  a  freedom 
which  my  respect  for  the  court  would  not  permit,  and  which  I  would 
not  use^  were  it  not  relevant  to  the  construction  of  the  statute,  and  so 
to  the  support  of  what  I  believe  to  be  the  defendants'  right  Secondly, 
I  would  premise,  that,  as  railway  companies  as  common  carriers  have 
equal  rights  against  and  are  under  equal  duties  towards  all  the 
Queen's  subjects,  so  all  the  Queen's  subjects  have  equal  rights  against 
and  are  under  equal  duties  towards  railway  companies  as  carriers, 
without  distinction  of  person.    This  I  say  to  exclude  the  notion  of. 
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the  plaintifTs  having  any  privilege  by  reason  of  their  asing  the 
description  of  carriers  by  railway.  They  are  not  common  carriers 
by  railway  within  the  meaning  of  the  railway  acts  empowering  car- 
riers by  railway  to  hire  locomotive  power.  As  between  them  and 
the  defendants,  they  are  customers  having  the  same  rights  and  duties 
as  other  customers.  Tlie  real  interest  at  stake  here,  as  in  a  vast 
extent  of  other  litigation,  is,  the  interest  derived  from  the  interoepter 
of  paircels  from  the  consignors,  so  that  the  intercepter  may  reduce 
many  to  one  by  aggregation.  In  an  action,  an  intercepting  carrier 
has  no  greater  right  than  any  other  customer,  although,  under  the 
Traffic  Act,  17  k  18  Vict.  c.  81,  if  this  court  thinks  that  the  process 
*241  ^^  interception  ought  to  be  supported,  anything  that  ^hinders 

-I  interception  may  be  prohibited  by  injunction,  as  an  undue  pre- 
judice. Thirdly,  I  would  premise  that  the  equal  impartiality  which 
is  required  from  railway  companies  and  all  common  carriers,  relates 
to  the  way  in  which  the  lawful  terms  on  which  they  choose  to  con- 
duct their  business  are  carried  into  execution,  and  have  no  relation 
to  equality  of  benefit  to  be  derived  by  each  customer  from  those 
terms.  The  company  and  all  common  carriers  may  choose  their 
terms  within  lawful  limits,  relating  to  their  times,  their  prices,  their 
classes  of  goods  for  different  prices,  and  their  mode  of  receiving  and 
delivering.  If  the  terms  are  not  unlawful,  if  all  equally  may  have 
the  accommodation  they  offer,  and  all  equally  are  called  on  to  pay 
thie  same  price  for  the  same  accommodation,  according  to  the  price 
for  that  accommodation  as  the  carriers  have  chosen  to  classify  it,  they 
have  violated  no  duty.  The  plaintiffs  seem  to  assume  that  the  com- 
pany are  bound  to  afford  the  same  benefit  to  each  customer,  and  that 
each  customer  may  claim  to  reduce  the  price,  if  he  has  not  so  much 
benefit  from  the  accommodation  as  some  others  have ;  and,  as  they 
have  not  so  much  benefit  from  delivery  as  some  other  customers 
have,  they  may  call  on  the  company  to  assess  what  would  have  been 
the  cost  of  a  delivery  to  them,  and  to  deduct  that  cost  from  the 
charge  they  make  to  them.  But  the  law  which  requires  equal  im- 
partiality makes  no  reference  to  the  difference  in  the  amount  of 
benefit  received  from  the  service,  according  to  the  circumstances  of 
each  customer. 

I.  I  now  come  to  the  first  ground  of  defence,  that  is,  the  right  of 
the  defendants  to  charge  for  the  carriage  of  parcels,  as  declared  by 
the  10  k  11  Vict.  c.  ccxxvi.  ss.  61  and  53.  They  claim  a  right  under 
that  statute  to  charge  as  they  think  fit,  subject  to  the  general  duty 
^51  ^^  ®<iu<^l  impartiality  as  imposed  on  all  common  carriers  *by  the 

-'  common  law,  and  on  railway  companies  also  by  statute,  bat 
freed  from  the  two  restrictions  introduced  by  the  case  of  Pickford  v. 
The  Grand  Junction  Railway  Company,  viz.  that,  if  the  judges  think 
that  the  increase  of  charge  for  the  carriage  of  parcel  goods  over  that 
of  tonnage  goods  is  unreasonable,  it  is  unlawful,  and  that  one  charge 
for  the  one  duty  of  receiving,  carrying,  and  delivering  is  unlawful 
against  any  customer  who  derives  less  benefit  from  the  delivery  than 
other  customers  derive.  The  words  of  the  53d  section  of  the  statute 
are, — **  for  the  carriage  of  parcels  under  500  lbs.  weight,  the  company 
may  demand  any  sum  which  they  think  fit."  These  words  grant 
absolute  discretion.    They  are  a  form  of  words  in  frequent  use,  and 
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uniformly  in  the  sense  of  granting  discretional* power;  and  they  are 
used  twice  afterwards  in  the  same  section  in  that  sense,  viz.  in  giving 
power  to  the  company  to  charfjfe  "sach  sum  as  they  may  think  fit, 
not  exceedinsr  6rf.  per  ton  per  mile"  for  single  articles  weighing  be- 
tween 4  and  8  tons;  and,  for  any  article  exceeding  8  tons,  ''such  sum 
as  they  think  fit."  These  words  in  the  10  &  11  Vict,  are  used  in  a 
course  of  legislation  where  the  power  of  charging  had  been  frequently 
qualified  by  a  proviso  for  equality  of  which  the  7  &  8  Vict.  c.  iii.  ss. 
50  and  51,  authorizing  this  company  "to  make  such  charge  as  they 
may  think  expedient,  provided  the  charge  be  made  equally  to  all 
under  like  circumstances,"  is  an  example.  The  insertion  of  the 
qualification  before,  and  the  omission  of  it  afterwards,  is  evidence  of 
an  int^^ntion  to  give  a  free  discretional  power,  controlled  only  by  the 
common -law  dutv  to  carry  for  all  according  to  the  terms  they  profess. 

As  to  the  plaintiiEs'  contention  that  the  10  k  11  Vict.  c.  ccxxvi.  by 
incorporating  ftTrmer  acts  incorporated  therewith  the  clauses  for 
making  equal  charges  *under  like  circumstance  there  are  two  ^^^a 
answers, — first,  that  the  incorporation  of  the  former  acts  is  only  *• 
**  so  far  as  they  may  be  consistent  with  the  clauses  of  the  act  in  ques- 
tion;" and  a  grant  of  absolute  power  is  inconsistent  with  a  clause 
which  wonld  reduce  it  to  a  power  restricted  by  a  condition;  and, 
5<econdly,  the  equality  claused  in  the  former  act^,  if  they  were  inserted 
in  the  10  &  11  Vict.c-  ccxxvi.  would  not  affect  the  power  granted  by 
the  63d  aeetien  of  the  latter  act  as  the  equality  clauses  in  the  special 
acts  relate  to  the  powers  of  charging  granted  by  those  actSy  and  the 
equality  elause  in  the  8  &  9  Vict.  c.  20,  s.  90  (the  general  act),  relates 
to  a  power  of  Varying  charges  from  time  to  time,  and  restricts  that 
potper  by  the  condition  that  it  shall  be  exercised  impartially,  so  as  to 
charge  equally  under  like  circumstances. 

The  words  in  the  10  &  11  Vict.  c.  ccxxvi.  s.  68,  seem  to  me  to  be 
clear  to  convey  a  power  to  charge  to  all  such  price  as  the  company 
think  fit.  I  am  confirmed  in  this  opinion  by  considering  the  con- 
sequences to  which  the  opposed  constructions  of  this  section  lead. 
According  to  the  plaintiff^,  the  supposed  right  of  carriers  carrying  by 
railway  to  intercept  the  profit  on  parcels  by  the  process  of  packing, 
and  to  claim  a  reauction  on  account  of  the  carting  which  they  do  for 
themselves,  if  it  ever  existed,  remained  unaffected  by  the  10  &  11 
Vict.  c.  ccxxvi.  8.  68.  According  to  the  defendants,  the  legislature 
expressed  thereby  an  intention  to  release  the  defendants  from  any 
liability  in  respect  of  such  supposed  right. 

In  considering  the  consequences  of  each  of  these  constructions,  I 
do  so  at  some  length,  because  the  interests  involved  are  great,  and  the 
judges  seem  to  have  thought  that  a  8appr)8ed  liability  to  several  ac- 
tions of  trover,  in  case  of  the  loss  of  a  packed-parcel,  was  the  only 
grievance  of  which  the  conlpaniea  had  to  ^complain  in  respect  r^o^r 
of  such  packing ;  whereas,  the  real  grievance  is,  the  loss  of  ^ 
large  sums  of  money  which  are  received  for  the  carriage  of  parcels, — 
a  loss  constantly  increasing  in  amount  as  the  process  of  packing  is 
better  understood  and  the  number  of  intercepting  carriers  multiplied, 
and  a  loss  accompanied  both  with  hindrance  in  the  conduct  of  busi- 
ness and  also  with  much  litigation  if  the  companies  make  any  efibrt 
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to  save  a  portion  of  the  aama  due  for  the  oarriage  of  parcels  fhm 
being  intercepted. 

The  conditions  essential  for  the  success  of  a  carrier's  business,  and 
the  importance  of  their  rights  in  respect  of  parcels,  do  not  appear  to 
me  to  have  been  sufficiently  considered  in  the  eases  on  the  subject. 
Throughout  the  series,  it  has  been  an  undisputed  fact  that  the  car> 
riage  of  fiaroels  under  a  given  weight  is  the  most  profitable  part  of 
the  business  of  a  carrier  by  rapid  conveyance,  and  was  well  known  to 
be  so  before  railways  existed.  This  is  so  stated  both  in  Pickford  r. 
The  Orand  Junction  Railway  Company,  10  M.  k  W.  S99,  and  in 
Parker  v.  The  Great  Western  Railway  Company,  7  M.  &  G.  258  (E. 
C.  L.  B.  vol  49).  7  Scott  N.  R.  886. 

The  nature  of  the  business  connected  with  the  carriage  of  parcels, 
as  I  collect  it  from  the  cases,  may  be  described  as  follows : — The  com- 
pany, as  carriers,  have  to  make  the  outlay  required  for  the  purpose 
of  receiving,  carrying,  and  delivering  all  that  may  be  consigned  for 
each  train;  and  this  outlay  includes  interest  on  capital  and  all  the 
expense  by  which  a  train  is  moved.  Profit  begins  only  when  the 
receipts  exceed  the  outlay;  and  receipts  are  obtained  by  supplying 
the  accommodation  that  is  in  demana.  Receipts  for  tonnage- rates 
depend  an  the  ujeight  of  things  classed  as  tonnage  goods.  Receipts  for 
parcels  depend  mainly  on  the  number  of  consignors,  and  very  slightly 
on  the  weight  of  consignments.  The  tariff  brought  before  us  lately, 
in  Branley  *i^.  The  South  Eastern  Railway  Company,  12  C.  B.  r^og 
N.  S.  68  (£.  C.  L.  R.  vol.  104),  is  a  type  to  exemplify  my  mean-  ^ 
ing.  The  tariff  for  parcels  there  was, — "under  7  lbs.  1*.  6d.;  under 
14  lb/>.  2a.;  under  28  lbs.  2t.  6d.\  under  66  lbs.  8«.;  under  112  lbs. 
3«.  6c2L"  *^  Packed-parcels  double  the  above  amounts."  Under  this 
tariff,  if  two  consignors  of  two  parcels  each  under  7  lbs.  consign  from 
London  to  Reading  at  the  Company's  office,  the  company  receive  8«.; 
if  they  consign  at  the  plaintiff's  office,  he  receives  8«. ;  and,  if  he  ties 
the  two  together  into  one  parcel,  and  consigns  it  to  the  company,  he 
pays  1«.  6dl  to  the  company,  and  keeps  1«.  6d  for  himself.  If  tho 
parcels  are  of  the  same  value,  the  intercepters  will  have  added« double 
to  the  weight  and  the  risk,  and  taken  away  half  of  the  pay  due  to  the 
company  according  to  the  tariff.  By  8k41ful  aggregation,  they  may 
increase  the  weight  and  the  risk  to  a  very  great  extent,  and  diminish 
the  pay  to  the  company  to  a  proportionate  extent,  and  keep  for  them- 
selves the  difference  between  what  the  company  so  receives  and  what 
is  due  accor4ing  to  the  tariff 

The  price  which  the  carrier  can  get  depends  on  the  demand.  If 
consignors  demand  transport  without  delay  for  small  parcels,  each  has 
to  pay  for  the  accommodation  that  he  usai,  and  thereby  the  receipts 
are  according  to  the  number  of  consignors.  Under  the  tariff  above 
mentioned,  each  consignor  must  pay  at  least  1«.  M,,  though  his  parcel 
be  merely  a  letter:  but,  if  he  has  paid  that  1«.  6d.  for  the  first  ounce, 
he  may  send  an  addition  of  66  lbs.  for  an  addition  of  fid.  The  con- 
signors pay  the  same  sum,  whoever  may  be  entitled  to  keep  it :  the 
contest  for  it  is  between  the  company  and  the  intercepter :  and,  unless 
the  company  have  power  to  check  the  pnicesd  of  interception,  it  is 
probable  that  the  intercepter  may  by  skilful  aggregation  bring  all 
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oooaigDineDts  into  tonmge- weights,  and  underaell  the  ^oompany   i-ma 
an  parcel-rates,  and  keep  all  the  parcel  profit,  and  leave  all  the  ^ 
owtlay,  labour,  and  ri^k  for  the  company. 

The  statute  here  in  questioni  as  the  defendants  constrne  its  terms* 
frees  the  Great  Western  Company  from  both  the  restrictions  imposed 
on  (he  Graiid  Junction  Company  by  Piokford^s  Case,  that  is,  from  any 
leilriction  in  respect  of  charge  for  parcels  by  s.  68,  and  from  any 
restriction  in  respect  of  making  arrangements  for  carting  by  s.  51. 
Both  of  these  matters  seem  to  form  one  interest  in  Baxendale  v.  The 
Great  Western  Railway  Company,  5  C.  B.  N.  &  836  (B.  G.  L.  B.  vol. 
MX  and  in  Garton  v.  The  Great  Western  Bailway  Company,  6  G.  B. 
N.  S.  669,  where  it  is  stated  by  the  defendants  that  the  claim  for  car^ 
age  is  only  of  importance  as  subsidiary  to  the  claim  to  pack  parcels. 
The  two  claims  were  united  in  one  action  in  Pickford  v.  The  Grand 
Jvoction  Railway  Company,  10  M.  k  W.  899 ;  and  the  two  claims 
were  considered  together  by  the  Iwislature  in  passing  the  two  sec- 
tions of  the  statute  last  referred  to.  In  considering  the  effect  of  these 
two  sections,  that  which  relates  to  parcels  is  of  primary  importance: 
that  which  relates  to  cartage  is  secondary.  Then,  did  the  legislature 
intend  to  overnjle  the  decision  in  PickFord's  Oiise  on  both  points? 
The  anomalous  reasoning  which  there  prevailed,  and  the  mischief 
which,  as  I  think,  resulted  therefrom^  give  grounds  for  answering  in 
the  affirmative.  The  reasoning  which  the  counsel  for  Messrs.  Pick- 
ford  adopted  was  anomalous,  if  the  following  view  of  the  case  is  cor- 
rect. It  appears  from  the  report  in  10  M.  &  W.  899,  that  the  finst 
point  related  to  the  amount  to  be  paid  for  a  package  of  8  cwt.,  con- 
sisting of  parcels  packed  together  therein.  The  company  demanded 
either  the  price  of  each  parcel  or  IcL  per  lb.  The  plaintiff  paid  the 
latter  rate  (under  protest),  which  amounted  to  4Z.  The  highest  rate 
for  a  ton  was  82.  The  eourt  considered .  that  w^ght  substantially 
^regulated  the  price  of  carriage,  and  therefore  held  that  4/.  for  r^o^ 
8  cwt.  was  unreasonable,  because  SI  was  the  maximum  for  a  ton«  ^ 
The  second  point  related  to  a  claim  by  the  plaintiff  to  be  placed  on 
equal  terras  with  Messrs.  Chaplin  &  Home,  who  were  rival  carriers 
and  had  a  contract  with  the  company  to  deliver  within  the  area  of 
delivery  all  goods  arriving  at  Camden  Town,  for  10s.  per  ton.  The 
public  had  to  pay  65tf.  per  ton  from  Manchester  to  Loiidon.  Messrs. 
Chaplin  &  Home  were  deUted  600.  per  ton,  and  credited  lOs,  for 
each  ton,  and  so  received  their  goods  for  65«.  per  ton.  Messrs.  Pick- 
ford  claimed  to  be  placed  on  equal  terms,  because  they  received  their 
goods -at  Camden  Town.  The  court  decided  that  they  had  a  right  to 
be  placed  on  equal  terma»  but  did  not  decide  what  those  terms  should 
be.  The  judgment  turned  on  the  relation  in  which  Messrs.  Pickford 
stood  towards  Chaplin  &  Home  as  rival  carriers  having  warehouses 
and  tram-roads  which  communicated  with  the  Camden  Town  terminus, 
and  by  no  means  decided  that  every  customer  could  claim  a  deduc- 
tion on  account  of  cartage,  if  he  did  not  benefit  by  it.  In  the  report 
of  this  case,  it  appears  that  the  plaintiils'  counsel  relied  in  argument 
on  three  grounds  relating  to  the  packed  parcels  and  one  ground 
relating  to  cartage.  Upon  the  packed*parcel  question,  the  first  of  his 
arguments  was,  that  the  legislature  did  not  intend  to  confer  on  rail- 
way companies  the  exclusive  carriage  of  goods;  therefore  the  com- 
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pany  had  no  right  to  enforce  the  payment  of  the  parcel-rate  in  respect 
of  parcels  packed  together,  but  miist  allow  the  intercepting  carriers 
to  receive  the  parcel  rate  and  pay  over  only  the  tonnage-rate:  and  he 
referred  to  Lord  EIdon*s  remark  (a)  that  acts  of  this  sort  ought  to  be 
ii«^,   construed  as  contracts;  and   be  further  alleged  that  railway 

•^  *companies  had  a  monopoly  of  carriage.  This  reasoning  is 
momalous,  because  the  intention  of  the  legislature  to  allow  competi- 
tion Jeads  only  to  the  conclusion  that  competition  ought  to  be  allowed; 
and  it  is  allowed,  for  the  railway  companies  have  no  other  exclusive 
carriage  than  that  which  the  public  chooses  to  impose  by  reason  of  its 
preference  for  steam  over  horses  or  other  means  of  transport.  All 
that  is  sent  the  cf>mpany  are  bound,  if  possible,  to  carry,  under  peril 
of  an  action  if  they  omit :  and,  if  exclusiveness  of  carriage  is  to  be 
jSrevented,  interception  of  profit  does  not  prevent  it  All  the  work 
is  done  by  the  company  the  same,  whether  they  keep  all  their  earn- 
ings or  not.  The  quantity  of  his  business  is  no  ground  for  depriving 
a  carrier  of  the  hire  be  stipulates  for:  still  less  is  it  a  reason  for 
granting  it  to  another.  As  for  the  argument  on  monopoly,  and  Lord 
Eldon's  maxim,  I  would  pray  leaye  to  ask  whether  all  judgments 
against  companies  founded  on  an  imputation  of  monopoly  are  not  in 
pari  errore  with  judgments  on  the  notion  that  companies*  statutes  are 
to  be  construed  as  contracts  and  not  as  statutes.  Secondly,  he  argued 
that  the  power  there  given  to  the  company  by  their  statute  to  charge 
for  parcels  as  they  might  think  expedient,  ought  to  be  construed  to 
apply  only  to  parcels  of  great  value  in  small  compass,  such  as  bankers* 
parcels,  jewellery,  and  the  like,  and  that,  for  other  parcels,  their 
power  of  charging  must  be  restricted  to  such  amounts  as  the  judges 
should  think  reasonable.  This  argument  rests  on  the  gratuitous 
assumptions, — first,  th^t  the  legishiture  intended  what  is  at  variance 
^ith  the  principles  on  which  the  charge  for  parcels  is  made, — and, 
secondly,  that  the  judges  have  capacity  for  telling  what  rate  of  charge 
is  reasonable.  Thirdly,  he  argued,  that  because  SL  per  ton  was  the 
^321   ^^^^^^'^  ^^^i*  ^^®  tonnage-rate,  therefore  4/.  for  8  cwt.  of  ^packed 

-*  parcels  must  be  unreasonable.  This  argument  ignores  the  prin- 
ciple on  which  the  parcel-rate  is  charged.  The  tonnage-rate  and  par- 
cel-rate have  no  proportionate  relation :  one  is  according  to  weight, 
and  the  other  accoraing  to  number.  The  price  for  a  ton  in  weight 
of  one  article  is  no  standard  for  comparison  with  the  price  for  100  in 
number  of  another  article:  a  pouna  of  silver  weighs  as  much  ssi 
pound  of  gold ;  but  the  weight  is  no  indication  of  the  relative  value 
of  the  two  pieces  of  metal ;  neither  is  the  charge  for  a  given  weight 
of  tonnage-goods  any  indication  of  what  ought  to  be  the  charge  for  a 
given  weight  of  parcel  goods.  Fourthly,  as  to  cartage,  he  argued 
that  the  company  had  not  a  right  to  charge  Messrs.  Pickford  so  much 
as  10*.  per  ton  for  the  delivery  to  them  of  their  goods  under  the  cir- 
cumstances ab^ve  stated,  at  the  Camden  Town  Terminus,  and  of  the 
relation  in  which  Messrs.  Pickford  &  Co.  stood  towards  Chaplin  & 
Home,  and  of  the  contract  of  the  company  with  the  latter  firm. 
This  argument,  so  far  as  it  rested  on  the  specific  facts,  is  not  a  matter 
for  discussion  now.  As  far  as  it  led  to  a  conclusion  that  railway  com- 
panies as  carriers  had  no  right  to  make  one  charge  for  carriage  and 

(a)  In  Blakemore  v.  The  GlamorgMiihire  Canftl  Companj,  1  Mjlne  k  K.  162. 
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delivery,  it  ifl.  The  facts  oii  which  it  was  foiiiulad  did  not  warrant 
any  8uch  conclcision.  It  may  he  worth  while  to  remark  more  par- 
ticalarly  on  one  ar^nment  ased  hy  counsel  on  this  point.  He  con- 
tended against  a  right  in  the  company  to  make  any  charge  for  cartage 
by  horses,  becanse  thet^  were  only  empowered  by  their  katutes  to 
charfi^e  for  carriage  on  the  line  of  railway.  T  draw  attention  to  this, 
because  it  may  relate  to  the  Slst  section  of  the  defendants'  statute, 
giving  power  to  the  defendants'  company  to  make  any  arrangement 
for  carting  which  they  may  choose  to  adopt,  and  so  preventing  any 
such  argument  being  applied  against  a  charge  by  them  for  carting. 

*These  were  the  arguments  on  which,  as  I  reed  the  case,  the  r^gg 
learned  cou  nsel  for  the  plaintiffs  succeeded.  The  success  of  these  ^ 
arguments  is  to  my  mind  a  surprise;  but  the  consequences  which 
have  followed  from  the  fourth  point  are  a  greater  surprise,  viz., 
because  case  lay  for  Messrs.  Pi^kford  against  the  company  for  not 
carrying  tonnage-goods  for  him  at  the  same  rate  as  they  did  for  Chap- 
lin k  Home;  therefore,  in  respect  of  parcel-goods,  it  is  supposed  to 
follow  that  money  had  and  received  will  lie  against  all  companies  who 
do  not  take  off  something  under  the  name  of  cartage,  in  favour  of 
intercepting  carriers  carting  their  own  parcels;  and  this  though  the 
company  say  they  charge  nothing  for  carting  parcels  and  it.  is  their 
interest  to  do  so,  and  though  it  is  not  practicable  to  fix  the  cost  of 
carting  each  parcel. 

If  I  have  correctly  represented  these  arguments,  and  the  conse- 
quences deduced  therefrom,  it  is  probable  that  the  legislature  had  the 
intention  which  I  am  endeavouring  to  maintain,  viz.  to  enable  the 
defendants'  company  to  fix  their  prices  for  the  carriage  of  parcels  as 
they  might  think  fit,  without  being  subject  to  any  other  control  of  the 
law  than  all  other  carriers  are  obliged  to  submit  to.  The  mischief 
which  results  from  this  decision  also  makes'that  intention  probable  t 
and  I  refer  to  the  incessant  litigation  of  which  it  has  been  the  cause, 
as  evidence  of  that  mischief. 

A  decision  which  accords  with  the  best  interests  of  the  community 
governs  undisputed  in  like  cases;  but  a  decision  which  does  violence 
to  the  common  sense  of  right  becomes  the  subject  of  perpetual  contest 
till  it  is  overruled.  The  decision  in  Pickford  v.  The  Grand  Junction 
Railway  Company,  10  M.  k  W.  899,  so  far  as  relates  to  the  parcel 
question,  has  been  many  times  contested  by  railway  companies, — by 
the  Great  Western  Railway  Company,  the  Great  Northern  Railway 
*Company,  the  Eastern  Counties  Railway  Company,  and  the  r^oA 
South  Eastern  Railway  Company:  see  Parker  v.  The  Greats 
Western  Railway  Company,  7  M.  k.  G.  258  (B.  C.  L.  R.  vol.  49X  7 
Scott  N.  R.  845;  Edwards  v.  The  Great  Western  Railway  Company, 
11  C.  B.  588  (E.  C.  L.  R.  vol.  78);  Crouch  v.  The  Great  Northern 
Railway  Company,  9  Exch.  656:  Crouch  v.  The  Great  Northern  Rail- 
way Companv,  11  Exch.  742 ;  Piddington  v.  The  South  Ea^^tern  Riil- 
way  Company,  5  C.  B.  N.  S.  Ill  (E.  C.  L.  R.  vol.  94).  In  each  case 
this  litigation  has  been  unsuccessful  to  the  companies,  on  the  various 
grounds  of  fact  on  which  the  court,  performing  the  functions  of  a  jury, 
have  given  their  verdict.  But  it  has  been  constantly  renewed,  on  a 
principle  which  probably  will  ultimately  prevail,  viz.  that  service 
must  be  paid  for  according  to  contract,    ihe  company  profess  to  carry 
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upon  oertftin  terms ;  among  them  is  the  term  that  parcels  shall  be  paid 
for  at  a  higher  rate  than  the  same  wdght  of  tonnage-goods.  All  who 
employ  them  are  bound  to  fulfil  all  the  terms  on  their  part  to  be 
fulfilled;  and  those  who  prevent  the  company  from  receiving  the 
stipulated  price  for  parcels  by  intercq)tion  ao  not  fulfil  this  term,  but 
the  contrary. 

Fickford  v.  The  Grand  Junction  Bailway  Company  has  been  fre- 
quently referred  to  as  if  it  laid  down  a  general  rule  either  in  respect 
of  packed  parcels  or  of  deduction  for  cartage.  But  it  is  not  so:  it  is 
a  decision  on  the  facts  and  statutes  there  in  question,  and  as  there 
understood  by  the  court. 

The  earlier  decisions  in  the  series  of  cases  which  followed  Pickford 
V.  The  Grand  Junction  Bailway  Company  by  implication  recognise 
the  rights  of  the  companies  to  prevent  interception  by  other  carriers, 
because  they  decide  that  the  companies  had  in  those  cases  lost  the 
right  only  on  account  of  their  acquiesoing  in  enclosures  of  parcels 
made  by  customers  not  carriers,  who  combined  to  pay  to  the  compa- 

*S51  ^^^^  ^^^  ^^^°  ^^  their  *dae,  by  resorting  to  the  process  of 

^  making  up  two  or  three  parcels  into  one,  called  an  enclosure. 
These  decisions  are^  that  packed  parcels  are  of  the  same  description  as 
enclosures ;  and,  as  no  extra  charge  was  made  for  enclosures,  none 
could  be  sustained  for  packed  parcels:  see  Parker  v.  The  Great  West- 
ern Bailway  Company.  7  M.  &  G.  262,  272,  292  (E.  C.  L.  B.  vol.  49); 
Parker  v.  The  Great  Western  Bailway  Company,  11  C.  B.  660  (E.  C. 
L.  B.  vol.  73);  Crouch  v.  The  Great  Northern  Bailway  Company,  11 
Exoh.  742 ;  Piddington  v.  The  South  Eastern  Bailway  Company,  6  C. 
B.  N.  S.  Ill  (E.  C.  L.  B.  vol.  94).  All  the  series  of  cases  consist  of  sepa* 
rate  verdicts  founded  on  different  sets  of  facts,  and  often  on  different  pri- 
vate acts :  they  therefore  are  not  binding  as  adjudications  in  other  ca.<3e& 

If  the  result  of  Pickford's  Case  was  understood  to  be  that  the  earn- 
ings of  railway  companies  for  carriage  of  parcels  might  be  taken 
from  them  by  interception,  as  above  described,  and  that  the  compa* 
nies  were  obliged  to  pay  to  the  intercepters  for  the  cartage  incident 
to  interception,  it  seems  to  me  probable  that  the  legislature  considered 
that  result  to  be  an  evil  fit  to  oe  remedied,  and  intended,  by  pascdng 
the  IQ  &  11  Vict.  c.  coxxvi.  s.  63  (1847),  to  enable  the  Great  Western 
Bailway  Company  to  adopt  any  measures  which  it  might  think  fit  in 
order  to  escape  from  that  evil.  If  so,  it  follows  tl|at  the  one  charge 
for  receiving,  carrying,  and  forwarding,  is  lawful,  being  expressly 
authorized  by  the  section  now  in  question. 

IT.  But,  if  the  defence  bv  reason  of  the  10  k  11  Yiet.  c.  ccxxvi.  is 
found  to  fail,  I  am  nevertheless  of  opinion  that  the  defendants  arc 
entitled  to  judgment  on  their  second  ground  of  defence,  without  any 
aid  from  that  stiitute. 

The  plaintiffs'  case  rests  on  the  proposition  that  the  one  charge  for 
receiving,  carrying,  and  delivering,  is  unlawful  against  them.  The 
defendants  hold  out  that  th^y  will  make  the  charge  in  question  for 
*861  ^^^^  ^^®  Muty  of  carrying  parcels  from  London  to  Beading. 
^  The  plaintiffs  have  employed  them  so  to  do,  and  have  paid  the 
price:  and  they  now  claim  to  recover  back  a  part,  because  it  was 
an  unlawful  exaction.  But  neither  principle  nor  authority  has  been 
adduced  to  show  that  such  a  mode  of  charging  was  prohibited  at  com* 
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men  law.  Tbe  notion  tbat  it  is  nnlawfal  as  against  the  plaintifls,  is 
founded  on  an  erroneons  constraotion  of  the  statutes  Teqniring  impar- 
tial equality. 

If  the  company's  power  of  charging  for  parcels  was  subject  by 
statute  to  the  condition  that  they  should  charge  equally  to  all  under 
like  circumstances,  that  condition  has  been  performed.  The  defend- 
ants have  charged  the  same  sum  for  all  parcels  to  be  delivered 
within  the  area  of  delivery  from  the  station :  bnt,  although  the  sum 
for  the  service  is  the  same  for  all,  the  plaintiffs  contend  that  the 
circumstances  under  which  they  pay  that  sum  are  not  the  same  as  the 
circumstances  under  which  others  pay  it,  because  the  benefit  from  the 
service  is  not  so  great  to  them  as  it  js  to  some  others ;  and  they  con- 
tend, in  effect,  that  the  law  requiring  railway  companies  to  charge 
equally  authorises  the  judges  to  inquire  yrhether  the  customers  were 
benefited  equally,  and,  if  they  thought  not,  they  might  order  a  deduc- 
tion accordingly ;  and  in  that  event  the  railway  companies  should  be 
bound  to  analyze  their  charge*  and  apportion  a  part  of  it  for  each  part 
of  that  duty,  and  to  make  a  deduction  of  the  sum  appropriated  to  each 
part  of  the  duty,  in  respect  of  a  customer  who  takes  no  benefit  from 
that  part. 

The  plaintiffs  refer  to  no  principle  of  law  in  stipport  of  their  conten- 
tion :  and  Pickford  v.  The  Orand  Junction  Railway  Company,  10  M. 
k  W.  899,  and  Baxendale  v.  The  Great  Western  Railway  Company, 
5  C.  B.  N.  S.  886  (E.  C.  L.  R.  vol.  94),  tb  which  they  refer,  are  dis- 
tinguished  below.  Tf  there  is  nothing  to  support  their  contention, 
there  *are  many  reasons  for  holding  that  the  right  so  con-  r^oi* 
tended  for  does  not  exist.  First,  the  duty,  according  to  the  right  ^ 
so  claimed  should  not'  be  performed.  If  the  plaintiffs  have  the  right 
to  require  that  the  charge  shall  be  apportioned  to  the  amount  of 
benefit  they  derive  from  the  service  charged  for,  so  has  every  other 
costomer,  because  the  plaintiffii  have  no  privilege  at  law  as  intercept- 
ing carriers.  If  each  customer  required  the  charge  on  him  to  be  so 
apportioned,  the  charge  must  be  varied  according  to  the  distance  of 
the  place  of  delivery  mm  the  station  for  each  customer  ;  and  it  must 
be  so  varied,  not  only  for  London,  but  for  each  station  where  parcels 
are  delivered.  To  do  this  with  exactness  is  not  practicable ;  and,  if 
the  law  requires  what  is  not  practicable,  the  party  without  any  default 
is  subject  to  numerous  actions  which  he  cannot  defend. 

Again,  if  it  is  to  be  varied  for  distance,  it  ought  also,  in  consistency, 
to  be  varied  for  weight ;  but  the  charge  for  parcels  is  made  rather  in 
respect  of  number  than  of  weight,  as  has  been  before  said ;  and  an 
apportionment  adapted  for  tonnage-goods  is  inapplicable  to  parcel- 
goods. 

Also,  the  deduction,  if  made,  ought  to  be  of  the  cost  to  the  defend- 
ants of  delivery :  but  the  cost  of  the  delivery  of  parcels  may  be  nothing 
when  the  apparatus  necessary  for  the  delivery  of  tonnage-goods,  that 
is,  mere  horses  and  carts,  are  in  constant  daily  action  for  the  delivery 
of  tonnage^goods  within  the  same  area  as  that  for  parcel-goods.  More- 
over, the  claim  that  the  amount  of  charge  should  be  equalissed  with 
the  amount  of  benefit  reoeivedy  conflicts  with  a  principle  of  charging 
irhich  is  of  very  extensive  application  for  all  carriers,  that  is,  the 
principle  of  average,  according  to  which  all  within  certain  limits 
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mast  pay  the  aame.  Thus,  the  whole  area  of  delivery  is  treated  as^ 
the  same  distance,  and  the  customer  at  the  circumrerenoe  pays  no 
^oo-i  more  than  *the  customer  at  the  centre.    So,  for  passengers, — 

^  the  lightest  man  pays  as  much  as  the  heaviest ;  and  he  who  has 
nothing  as  much  as  he  who  brings  1  cwt.  of  luggage.  Moreover,  if 
the  plaintiff  can  claim  that  a  sum  for  cartage  shall  be  deducted,  be- 
cause he  has  no  benefit  from  it,  the  same  principle  would  entitle  him 
to  claim  that  (he  cost  of  the  receiving-houses  should  be  also  deducted, 
as  he  does  not  avail  himself  of  them,  and  they  are  more  prejudicial  to 
him. 

The  plaintifib'  interest,  as  intercepting  carriers  profiting  by  packing 
parcels,  is,  to  hinder  the  railway  companies  from  receiving  parcels 
direct  from  the  customers,  in  order  that  they  may  be  consigned 
through  themselves.  The  railway  companies  have  an  interest  in  ob- 
taining consignments  of  parcels  direct  to  themselves,  and  to  prevent 
interception.  That  interest  is  legitimate;  and  they  have  a  right  to 
regulate  the  conduct  of  their  business  for  the  purpose  of  protecting 
that  interest.  If  collection  and  delivery  of  parcels  is  offered  to  all . 
alike,  gratuitously,  and  without  any  charge,  for  the  avowed  purpose 
of  obtaining  consignments  direct,  it  is  an  exercise  of  that  right  for  the, 
protection  of  their  due.  The  intercepting  carriers  may  receive  and 
deliver  parcels  without  making  any  charge,  and  moreover  may  hold 
out  inducements  to  obtain  consignments  through  themselves,  by 
underselling  the  companies;  and  they  are  subject  neither  to  action 
nor  injunction  under  the  Trafiic  Act  for  holding  out  those  terms  to 
the  prejudice  of  the  business  of. the  railway  companies  as  carriers. 
So,  the  railway  companies  ought  not  to  be  liable  to  any  action  by  or 
interference  from  the  intercepting  carriers  for  any  accommodation 
ofiered  to  all  customers  alike,  although  the  motive  may  be  to  prevent 
interception. 

If  the  plaintiffs'  case  stands  on  no  principle,  neither  is  it  supported 
*391  V^^^^^^^^y;  for,  the  cases  which  they  *rely  on  ought  to  be 
^  distinguished  from  the  present.  They  cited  Pickford  r.  The 
Grand  Junction  Bailway  Company,  10  M.  k  W.  899,  so  often  men- 
tioned. But  there  are  facts  in  that  case  which  distinguish  it  from  the 
pre.sent.  Firsts  there  the  charge  in  question  was  in  respect  of  tonnage- 
goods,  lOtf.  per  ton  :  here,  the  charge  in  question  relates  to  a  parcel, 
in  respect  of  which  neither  carriage  nor  cartage  depends  on  weight 
merely ;  neither  can  the  cartage  be  properly  apportioned  in  relation 
to  each  parcel.  Secondly,  there  the  line  of  railway  ended  at  Camden 
Town,  and  the  charge  was  for  carriage  beyond  the  line,  and  it  was 
argued  that  the  statutes  only  authorized  a  charge  for  carriage  on  the. 
line,  not  in  carts:  see  p.  416.  Here,  that  argument  does  not  apply 
Hiuue  the  10  &  11  Vict  c.  cczxvi.  s.  61,  which  expressly  authorizes 
this  company  to  make  arrangements  for  carting.  Thirdly,  there, 
Messrs.  Picktbrd  and  Messrs.  Chaplin  &  Home  and  the  company 
stood  in  a  relation  towards  each  other  which  was  peculiar  to  that 
case ;  and  the  claim  of  Messrs.  Pickford  was  (p.  410)  to  have  the  same 
accommudalion  on  the  same  terms  under  like  circumstances  as  Meissrs. 
Chaplin  &  Home  had,  and  this  was  refjuaed  by. the  company;  and  for 
this  refusal  the  action  lay.  Here,  the  pkuntiflb  may  have  precisely 
the  same  accommodation  as  every  other  customer  has;  and,  if  they 
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were  confined  to  the  claim  so  made  in  Pickford'a  Case,  they  could  not 
show  that  any  other  customer  had  accommodation  which  was  refused 
to  them.  Fourthly,  the  supposed  general  rule  of  law,  that  it  is  un- 
reasonable for  a  carrier  to  make  one  chavf^e  for  carriage  and  delivery, 
mast  be  confined  to  the  facts  of  that  case.  The  judges  have  no  judicial 
perception  of  reasonableness  as  applied  to  the  conduct  of  a  carrier's 
business  in  general. 

The  plaintifia  also  relied  on  Baxendale  v.  The  Great  Western  Bail- 
way  Company.  5  C.  B.  N.  S.  886  (E.  C.  L.  B.  vol.  94).  in  ♦which  r.^^ 
this  court  decided  that  the  defendants'  mode  of  charging  now  *- 
complained  of  as  contrary  to  law  and  a  cause  of  action,  was,  under  the 
Traffic  Act,  an  undue  prejudice  to  the  plainti£&'  business  as  intercept- . 
ing  carriers,  and  a  ground  for  an  injunction.  But  it  appears  to  me . 
that  the  granting  of  such  an  injunction,  so  far  from  being  an  authority* 
for  supporting  an  action,  has  a  contrary  effect.  The  granting  an 
injunction  under  the  Traffic  Act  declares  by  implication  that,  an 
action  would  nojb  lie;  for.  if  the  complaint  was  a  cause  of  action,  it 
seems  better  that  the  parties  should  try  their  rights  according  to  law 
than  be  subjected  to  special  interference  from  that  jurisdiction. 
Under  the  Traffic  Act.  this  court  may  support  any  interest  which  in 
their  discretion  is  thought  to  deserve  support,  and  may  draw  any 
conclusion  of  fact  from  affidavits,  which  their  reason  may  dictate.  In 
an  action,  the  court  must  give  judgment  according  to  law,  without 
regard  to  persons  or  their  interests ;  and  the  parties  have  a  right  to 
try  any  question  of  &ct  by  a  jury,  and  to  repeat  the  trial  as  often  as 
a  new  cause  of  action  arises. and  they  are  dissatisfied  with  a  former 
verdict^  and  to  bring  any  question  of  law  before  a  court  of  error. 
These  are  in  my  opinion  rights  of  inestimable  importance;  and 
parties  ought  not  to  be  deprived  of  them  by  applications  to  a  single 
tribunal  deciding  at  once  both  fact  and  law  by  reference  to  what  that 
court  ma^  consider  to  be  an  undue  prejudice  to  one  of  the  parties. 
If  the  gnevance  complained  of  can  be  remedied  by  action,  it  follows 
that  the  granting  of  such  an  injunction  raises  a  presumption  that  an 
action  would  not  lie  for  the  same  matter.  The  importance  of  these 
rights  to  the  parties  is  exemplified  by  the  second  argument  in.Bazen* 
dale  V.  The  Great  Western  Railway  Company.  5  C.  B.  N.  S.  836  (E. 
C.  L.  R.  vol.  94),  and  in  Garton  v.  The  Great  Western  Railway.  5  C. 
B.  N.  S.  669,  in  which  the  court  ^refused  to  consider  new  ^^^^ 
affidavits  and  to  allow  the  grounds  of  the  first  decision  to  be  re-  ^ 
considered,  and  to  try  whether  the  complaint  in  respect  of  cartage 
was  not  unreal,  and  whether  the  real  interest  at  stake  was  not  in  re- 
spect of  the  profit  upon  the  carriage  of  parcels, — whether  it  should 
go  to  the  company  according  to  their  tariff)  or  to  the  complainants, 
by  interception  and  packing. 

These  are  my  reasons  for  thinking  that  a  decision  in  support  of  a 
complaint  under  the  Traffic  Act  has  no  further  relevancy  to  the  deci- 
sion of  an  action  founded  on  the  same  complaint  than  as  it  raises  a 
presunaption  that  the  action  would  not  lie. 

The  remaining  authority  cited  for  the  plaintifis  was  Garton  v.  The 
Bristol  and  Exeter  Railway  Company,  1  Best  &  Smith  112.  In  that 
case  many  points  are  decided.  But,  as  to  the  point  here  in  question, 
the  court  rests  its  judgment  entirely  on  Pickford  v.  The  Grand  June-. 


*t  BAXENDALE  ».  0.  W.  RAILWAY  CO.    E.  T.  1868. 

-     — — ~- ■  -■  T 

tioQ  Railway  Company,  whioh  stands  on  peculiar  facts  diflfering  from' 
those  of  the  present  case,  and  on  Baxendale  v.  The  Great  Western' 
Railway  Company,  above  mentioned  and  distinguished.    Grarton  #. 
The  British  and  Exeter  Railway  Company,  therefore,  is  no  adjudicA-^ 
tion  on  the  facts  of  this  case. 

Upon  this  review,  the  defendants  are  in  my  opinion  entitled  fo 
judgment  on  their  second  point  without  aid  from  the  10  k  11  Yict. 
c.  ccxxvi.,  as  the  plaintiffs'  case  is  not  supported  either  by  principle 
or  authority. 

III.  The  third  ground  of  defence  is,  that  money  bad  and  received 
will  not  lie  for  this  supposed  overcharge.  The  defendants  have 
charged  according  to  the  terms  they  offer  for  all.  If  there  is  a  duty  to 
divide  their  charge  into  a  sum  for  carriage  and  a  sum  for  cartage,  and 
to  deduct  from  the  charge  to  the  plaintiff  the  sum  for  cartage,  and 
that  duty  has  not  been  performed,  an  action  would  li^  for  breach  of 
*421  ^^^y>  ^^  there  ^was  damage ;  but  the  damages  would  be  only 
-I  the  amount  charged  for  cartage.  It  may  have  been  nothing, 
because  it  is  said  to  be  the  interest  of  the  company  to  charge  nothing, 
for  the  purpose  of  competing  ^ith  interceptors :  see  the  second  argu- 
ment in  Baxendale's  Case,  6  C.  6.  N.  S.  886  (E.  C.  L.  R.  vol.  94) : 
and,  if  it  was  nothing,  there  would  be  no  damage,  and  the  defendant 
would  succeed.  There  is  no  precedent  for  maintaining  money  had 
and  received  where  the  sum  in  question  cannot  be  ascertained  by  any 
of  the  principles  upon  which  an  uncertain  amount  is  rendered  suffi- 
ciently certain  to  be  a  debt  In  Pickford  v.  The  Grand  Junction 
Railway  Company,  10  M.  k  W.  899,  the  question  in  respect  of  cart- 
age, and  the  question  in  respect  of  packed  parcels,  were  raised  bv 
action  on  the  case  for  refusing  to  carry  for  the  plaintifl^  either  accord- 
ing to  the  terms  held  out  to  all  customers  or  on  the  same  terms  as  for 
Chaplin  k  Home ;  and  the  plaintiff  succeeded  for  unliquidated  dam- 
ages, assessed  by  agreement  at  409.  The  case  is  no  authority  for 
maintaining  money  had  and  received  for  such  an  alleged  overcharge. 
In  Parker  v.  The  Great  Western  Railway  Company,  7  M.  &  G.  258 
(E.  C.  L.  R.  vol.  49),  7  Scott  K.  R.  886,  the  sums  recovered  were  in 
respect  of  two  definite  overcharges  beyond  the  terms  on  which  the 
company  offered  to  carry  for  other  customers  under  like  circumstances. 
In  each  case  the  amount  was  clear,  if  the  overcharge  was  unlawful. 
Uere,  the  plaintifl&  rest  on  a  complaitit  that  the  defendants  have  car- 
ried for  others  cheaper  than  for  them  in  this  sense,  that  such  other 
persons  have  had  more  benefit  than  the^  have :  but,  if  the  facts  show 
a  right  to  recover  at  all,  it  is  for  unliquidated  damages^  not  for  a  debt. 
I  cite  the  opinion  of  the  Court  of  Queen's  Bench  in  Garton  v.  The 
Bristol  and  Exeter  Railway  Company,  1  Best  k  Smith  112  (E.  C.  L. 
B.  vol.  101),  to  show  that  money  had  and  received  will  not  lie  for 
inequality  of  charge  proved  only  by  showing  that  some  customers 
*431  ^^^^^  the  same  benefit  for  less  money.  Indeed,  it  goes  to 
-1  prove  that  no  action  will  lie,  according  to  the  opinions  there 
expressed,  unless  the  charge  oomplained  of  was  unreasonable  in 
itself.^  In  that  case  the  defendants  had  charged  the  plaintiff,  who  was 
a  carrier  using  the  railway,  to  carry  for  him  at  Bristol  for  Manchester 
packs  consigned  vi£  Bristol  to  Exeter  through  him,  more  than  they 
charged  for  Manchester  packs  so  consigned  direct  through  their  own 
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Station :  also  thej  charged  the  plaintiff  more  for  his  goods  to  Bridge* 
water  thau  they  pharpfea.to  inhabitants  of  Bridge  water.  In  eaoh  ease 
the  price  charged  to  the  plaintiff  was  reasonable  in  itself:  but,  for  the 
purpose  of  increasing^  the  earningg  of  their  railwaj,  the  defendant 
had  gi^en  up  part  of  their  lawful  charge  in  these  instances ;  and 
though,  as  to  Bridgewater,  the  practice  had  been  held  to  be  an  undue 
prejudice  to  the  plaintiff  within  the  Trafl^c  Aot»  and  the  ground  for 
Ml  injunction,  yet  it  was  held  in  the  action  that  the  oompany  in  so 
doing  were  not  shown  to  have  acted  unlawfully,  and  that  money  had 
nnd  received  would  npt  lie  for  the  excess  paid  by  the  plaintiff.  In  p. 
154,  Hill,  J.,  says,  in  effect,  ''Money  had  and  received  will  not  1«^ 
because  the  railway  company  charged  some  other  persons  at  a  lown? 
rate  than  yourself  for  the  same  service.  Their  having  done  so  does 
not  render  the  charge  to  you  unreasonable."  Crompton,  J.,  says : 
^'The  charging  another  too  little,  is  not  charging  you  too  much*" 
Gockburn,  C.  J^  says:  "Suppose  the  oompany  choose  from  some 
motive  of  mere  favour  to  convey  the  goods  of  A»  B.  for  nothing, 
could  every  person  else  to  whom  they  made  a  charge  reoovjcr  it  back 
as  money  had  and  received,  unless  there  was  proof  of  damage?" 
Here,  no  evidence  has  been  offered  to  show  that  the  amount  charged 
to  the  plaintiff  is  unreasonable,  beyond  the  evidence  that  some  others 
have  had  more  ^rvice  for  the  same  money^  As  to  the  rebate  which 
the  ^defendants  allowed  to  the  plaintii&  for  some  time,  it  cheated  r^^A 
DO  right :  it  was  in  the  nature  of  a  grant  of  an  annuity  to  obtain  ^ 
power  to  regulate  their  carriage  without  interference  by  the  plaintifik 
It  is  analogous  to  the  grftot  of  10  per  cent,  which  the  defendants,  aa 
appeared  in  Parker  v.  The  Great  Western  Railway  Oompany,  7  M.  & 
6.  253  (E.  C.  L.  B.  vol,  49),  7  Scott  N«  B.  835,  allowed  at  one  time  to 
all  who  called  themselves  carriers  :  but  they  found  the  grant  so  pet^ 
verted  that  they  put  a  stop  to  it  The  grant  tber^  created  no  rigbl: 
neither  did  the  rebate  hfcre^ 

For  these  reasons,  I  think  there  is  no  ground  for  entertaining  a 
claim  for  money  had  and  received.  4 

I  have  written  at  great  length  because  I  sti^nd  a)one  in  the  opinion 
I  have  formed,  and  I  wished  to  give  my  reasons  fully,  I  hope  that 
my  judicial  Brethren  wiU  not  find  that  I  nave  transgressed  the  proper 
rales  for  respecting  the  adjudications  of  co-ordinate  eonrts.  I  have 
explained  whv  I  have  thought  myself  at  liberty  to  discuss  (hem  in 
rererence  to  the  matters  which  are  now  before  the  court.  In  my  opi- 
nion the  defendants  are  entitled  to  succeed.  But  my  brethren  of  thk 
court  authorize  me  to  say  that  they  give  judgment  for  the  plaiotiffi^ 
considering  that  the  points  relied  on  for  the  defendants  have  been 
already  decided  against  them. 

WiLUAHS,  J.— On  behalf  of  mj  Brothers  Byles  and  Keating  and 
myself.  I  have  only  to  add,  that,  with  the  most  profound  reapeot  for 
the  opinion  of  my  Lord,  we  feel  ourselves  bound  by  the  deoiaionB  of 
the  Court  of  Exchequer  and  of  this  court  in  Pickford  v.  The  Grand 
Janctioo  Bailway  Company,  10  M.  k  W.  899 ;  Parker  9.  The  Great 
Western  Railway  Comp^nv,  7  M.  4  G.  258  (B.  f}.  Im  B.  vol  4B\7 
SooU  N.  R  886 ;  and  Baizeiidale  v.  The  Great  Western  Bailway.Gom- 
p^y,  6  C,  B.  N.  S.  .886.  (£.  C.  L.  B.  vol  94^  $nd  tber«f<Mre  give 
jadgment  for  the  plaintiffs,  Judgment  for  tb^  pliontifb. 
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An  infftot,— «  Cunibridge  nnder-giradaate,— hind  %  mare  for  %  ride  along  tlie  road,  being  ex- 
pressly told  that  she  was  not  fit  for  leaping.  The  mare  wat.put  to  a  fenee,  and  in  taking  it  (Ul 
npon  a  stake  and  was  to  injured  that  she  died : — Held,  that  the  infant  was  gnilty  of  an  netlon- 
aihle  wrong,  and  therefore  liable  irrespective  of  the  question  of  neoessaries. 

Whether  horse^zeroise  is  per  se  a  neeessary  for  an  infant  in  that  position, — ^mmrt  f 
The  natore  and  extent  of  the  liability  of  an  infant  or  a  married  woman  cannot  be  ofaarged 
by  saiog  ex  delicto  in  respect  of  a  claim  arising  on  a  oontract :  per  Byles,  J. 

This  was  an  appeal  agaii^st  a  decidion  of  the  judge  of  the  coun^ 
court  of  Gambriage  in  a  plaint  in  which  William  Haggis  was  plain- 
tiff and  John  Chichester  Biirnard  was  defendant.  The  cause  was 
tried  on  the  18th  of  January  last  before  a  jury  summoned  at  the 
instance  of  the  plaintiff,  when  a  yerdict  was  founa  for  the  plaintiff  for 
3D{.,  and  judgment  was  given  for  that  sum  and  costs. 

The  following  is  a  copy  of  the  particulars  of  the  plaintiff's  claim : — 
"  This  action  is  brought  to  recover  the  sum  of  %6l.  for  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  defendant  having  on  the  11th 
day  of  March,  1862,  caused  the  death  of  the  plaintiff's  horse." 

The  defendant  duly  pleaded  infancy,  according  to  the  statute  and 
rules. 

The  plaintiff 'b  attorney  having  opened  the  case  as  a  question  of 
contract  as  well  as  of  tort,  the  judge  asked  the  defendant's  attorney 
if  he  objected  to  the  particulars  of  the  claim,  as  he  thought  they 
pointed  rather  to  tort  than  contract;  When  the  defendant's  attorney 
replied  that  he  did  not  object  to  them ;  and  during  the  trial  it  was 
agreed  between  the  plaintiff's  and  defendant's  attorneys  that  the  ques- 
tion should  go  to  the  jury  whether  the  contract  was  a  necessary 
suitable  to  the  defendant's  station  in  life. 

Upon  the  trial  the  following  facts  appeared  in  evidence : — The 
plaintiff  is  a  livery-stable  keeper  residing  in  Cambridge.  The  defend- 
ant is  an  under-graduate  of  Trinity  College,  Cambridge,  whose  father 
was  formerly  a  surgeon,  but  for  some  years  past  ceased  to  practise  bb 
*461  Pi^^^^^^^^r  ^^^  ^^  thereupon  appointed  to  be  ana  *is  now  a 
-'  magistrate  for  the  county  of  Somerset.  The  defendant  was  born 
OB  the  23d  of  May,  1842,  at  Crewkerne,  in  the  county  of  Somerset. 

On  the  lllh  of  March,  1862,  about  2  o'clock  p.  m.,  the  defendant, 
accompanied  by  a  friend  named  Bonner,  who  was  also  an  under- 
graduate of  Trinity  College,  Cambridge,  but  was  not  examined  as  a 
witness,  went  into  the  yard  of  the  plaintiff,  to  whom  both  of  them 
were  strangers;' and  the  defendant  stated  to  the  plaintiff  *s  servant, 
ao4:  ^ftterwards  to  the  plaintiff,  that  the  defendant  wanted  a  horse  for 
a  ride.  A  mare  was  shown  to  him,  and  he  asked  if  she  could  jump. 
The^]:4aiBtiff  said  he  -had  no  doubt  she  would,  but  he  did  not  let  her 
out' for> jumping  or  larking,  and  that,  if  he  the  defendant  wanted  a 
horse  for^jomping,  plaintiff  could  show  him  a  horse  for  that  purpose. 
llhe«defeiidant*repUed'he  did  not  want  a  horse  for  jumping,  but 
merely  -for'  a  ride;  and  he*  said  he  would'  have  the  mare,  and  he 
directed. it  to.  be  stot  for  him  to  a  house  No.  7,  Oreen  Street,  Cam- 
bridge.  •  "  ^ 

tv  Xhe  plaintiff  stiled  that  the  usual  charge  for  a  ride  is  7<.  6ii,  and 
that  be  had:  charged  that  sum  against  the  defendant,  who  however 
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bad  not  paid  it,  and  tfaat.tbe.tisttal  charge  for  a  horse  for  jamping  or 
larking  is*  a  guinea. 

The  mare  was  taken  accordingly  by  the  plaintiff's  servant  to  No. 
7,  Oreen  Street,  with  directions  to  take  it  for  the  defendant;  and,  on 
the  servant  then  inquiring  for  the  defendant,  Mr.  Bonner  looked  oat 
of  the  window,  and  called  out  that  the  mare  was  for  him ;  and  im- 
mediately afterwards  the  diefbndant  came  np  and  ordered  the  plaintiff's 
servant  to  take  the  mare  to  the  Market  Hill  against  Bose  Crescent ; 
to  which  place  it  was  taken  accordingly,  and  there  Mr.  Bonner 
monnted  it 

The  plaintiff  stated  he  did  not  know  where  either  *the  defend-  r^.»j 
ant  or  Mr.  Bonner  resided,  or  that  Mr:  Bonner  rpde  the  mare,  *- 
antil  after  it-was  retfnrhed  to  his  yard  injured ;  and  that  he  never  had 
any  transaction  with  or  spoke  to  Mr.  Bonner  on  thfs  or  any  other 
matter. 

It  appeared  that  the  defendant  resided  in  Rose  Crescent,  and  that 
the  nearest  place  for  his  mounting  the  mare  was  on  the  Market  Hill, 
and  that  Mr.  Bonifer  resided  at  No.  7,  Green  Street. 

The  defendant  stated  that  he  hired  the  mare,  and  that  he  did, not 
tell  the  plaintiff  or  his  servant  that  he  wanted  the  mare  for  Mr.  Bonner. 
The  defendant  also  stated,  that  on  the  same  day  he  hired  a  horse  of 
John  Lambert,  anothier  livery-stable  keeper,  and  that  he  rode  that 
borse,  and  that  he  directed  Bonner  to  ride  the  plaintiff's  mare,  The 
phiintiff,  however,  did  not  then  know  that  the  defendant  had  hired  a 
horse  of  Lambert ;  and  it  did  not  appear  which  horse  was  hired  first 

The  defendant  and  Banner  rode  together  fVom  Cambridge;  and  the 
defendant  stated  that  between  Cambridge  and  the  adjoining  village  of 
Grantchester  they  left  the  highway  and  rode  together  across  the  fields 
to  the  adjoining  village  of  Burton,  being  a  distance  of  about  three 
miles,  and,  in  doing  so,  they  jumped  their  horses  over  several  hedges 
and  ditches,  and  that,  as  Mr.  Bonner  was  endeavouring  to  jump  the 
plaintiff's  mare  over  a  fence,  it  fell,  and  a  stake  entereu  its  body. 

The  same  daj;  between  4  and  5  o'clock  p.  m.,  the  plaintiff's  marc 
was  led  into  his  yard  by  the  defendant  accompanied  oy  Mr.  Bonner. 
The  plaintiff's  servant  observing  blood  on  the  mare,  asked  what  was 
the  matter  with*  it.  The  defendant  said,  "  We  have  happened  of  an 
accident."  The  plaiiltiff 's  servant  asked  in  what  manner.  The  de- 
fendant replied,  "In  jumping  the  mare  over  a  wattled  fence."  The 
plaintiff  came  up  and  defendant  said  to  him  (according  to  the  evidence 
•*of  the  plaintiff  and  his  servant),  "Passing  by  a  wattled  fence,  I  ^.g 
told  my  friend  to  jrfmp  the- mare  over:"  biit,  according^  to  the  '• 
evidence  of  the  defenoant,  this  was  denied ;  and  the  defendant  was 
represented  to  have  said,  ''A  stake  stood  up  in  the  middle,  and  the 
mare  jumped  short  and  came  upon  the  stake."  The  plaintiff  said, 
"How  did  you  extricate  the  mai'e  Arom  the  stake?"  The  defendant 
replied,  "  We  had  both  of  us  to  pull  it  out."  The  defendant  told  the 
plaintiff  to  get  a  veterinary  surgeon  to  attend  to  the  mare,  saying 
that  he  would  pay  all  the  cj^penses.  The  plaintiff  said,  "It  looks  a 
had  case:  if  the  mare  dies,  what  am  I  to  do?"  The  defenddnt  an- 
swered, "  If  the  niare  dfes>  we'  will  pay  for  it."  The  mare  wis  put 
under  the » care  of  a  veterinary '  surgeon  nam^  -  Parkhouse  •  who 
attended  it  at  the  plaihtiff'd  request 
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Six  or  seTen  days  aftarwards,  the  debndant  sent  the  plaiattff  a 
letter,  stating  that,  as  he  the  defendant  shoald  have  to  pay  a  share  of 
the  mare,  ii  she  died,  he  hoped  the  plaintiff  woald  allow  rage  Wallis, 
a  veterinary  surgeon,  to  attend  the  mare;  and  the  phiintiff  thereupon 
plaoed  the  mare  under  the  care  of  Page  WaUis^  the  veterinary  surgeon 
so  named  in  the  defendant's  letter* 

The  defendant  went  to  the  plaintiff's  stables  several  times  and 
looked  at  the  mare  to  ascertain  how  she  was  ^ting  on ;  and,  aooord- 
ing  to  the  evidence  of  the  plaintiff,  several  times  verbally  promised 
the  plaintiff  that  be  would  pay  for  the  mare  if  she  died :  but  this 
statement  was  denied  by  the  defendant. 

The  mare  died  on  the  23d  of  March,  1862,  from  the  effects  of  the 
wound  received  as  herein  appearing,  according  to  the  evidence  of  the 
veterinary  surgeons  on  the  part  of  Uie  plaintiff;  but,  aoeording  to  the 
evidence  of  Page  Wall  is,  veterinary  surgeon  on  the  part  of  the  de* 
fendant,  partly  from  another  cause. 

4,^1       *  At  the  conclusion  of  the  plaintiff's  evidence,  the  defendant's 
-'   attorney  submitted  that  there  was  no  case  to  go  to  the  jury  on 
the  part  of  the  plaintiffl 

Tne  learned  judge,  however,  decided  that  there  was;  and,  after 
hearing  the  evidence  of  the  defendant,  he  put  the  following  questions 
to  the  jury, — 1.  Putting  aside  the  question  of  infimcy,  did  the  defend- 
ant make  a  contract  with  the  plaintiff  on  his  own  acoouot  ?  2.  Was 
the  defendant  under  the  age  of  twenty-one  years  at  the  time  of  the 
contract  ?  3.  Did  the  plaintiff  know  that  the  mare  was  to  be  ridden 
by  Bonner  7  4.  What  occasioned  the  death  of  the  mare  ?  5.  Whe- 
ther the  hiring  of  the  mare  for  a  tide  was  a  necessary  7  6.  What 
amount  of  damage  had  the  plaintiff  sustained  ? 

The  jur^  answered  the  first  and  second  questions  in  the  affirmative, 
and  the  third  in  the  negative.  To  the  fourth,  they  answered  that  the 
mare  died  from  the  wound  received  while  ridden  by  the  friend  of  the 
defendant.  To  the  fifth,  that  the  hiring  of  the  mare  for  a  ride  was  a 
necessary  suitable  to  the  ddfendant's  station  in  life.  And  they 
assessed  the  damage  the  plaintiff  had  sustained  by  the  death  of  the 
mare  at  802. 

The  learned  judge  then  asked  the  req>ective  aitomqrs  if  there  was 
any  other  question  that  ought  to  be  pot  to  the  jury ;  and  they  replied 
in  the  negative. 

In  putting  the  fittU  question  to  the  jury,  the  judges  after  reading 
the  evidence  and  stating  generallv  the  law  relating  to  necessaries  sup- 
plied to  in&nts,  regard  being  had  to  their  rank  and  condition  of  life, 
told  them  that  possibly  there  might  be  oases  in  which  a  horse  ought 
to  be  considered  as  a  necessary,  as,  where  it  was  required  for  the 
infant's  health;  but  that,  in  the  present  case,  there  was  no  evidence 
to  show  that  the  defendant  was  an  invalid  requiring  a  horse  for  his 
health. 

Upon  the  foregoing  findings  of  the  jury,  the  judge  directed  a  ver- 
*501  ^'^  ^  ^  entered  for  the  plaintiff  for  *80{.  damage^  and  costs ; 
^   and  gave  judgsaent  accordingly. 

The  question  for  the  opinion  of  this  court  was,  whether,  under  the 
circumstances  herein  appearing,  the  flaintiff  or  defendant  was  entitled 
to  judgment.    If  the  court  should  be  of  opinion  that  the  phiintiff  wm 
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nol  80  entitled  to  jedgmeot,  then  the  court  might  either  order  a  new 
trial  on  each  terms  ae  it  thought  fit,  or  might  order  judgment  to  be 
entered  for  the  defendant,  with  or  without  costs  of  the  action,  and 
night  make  such  order  with  respect  to  the  costs  of  the  appeal  as  the 
court  miii^ht  think  proper.(a) . 

A,  Wilb,  for  the  appellant.(i) — The  question  is  whether  horse  ezer» 
dse  is  a  necessary  for  an  under-graduate.  [Erlb,  0.  J. — Rather  it  is, 
whether  a  seven  shilling  ride  is  so  absolutely  unnecessary  that  an 
iobnt  cannot  lawfully  contract  for  it.]  Whether  the  thing  supplie'l 
be  a  necessary  or  not,  is  in  all  cases  a  mixed  question  of  law  and  fact: 
Wharton  v.  Mackenzie,  and  Gripps  v.  Hills,  6  (^.  B.  606  (B.  C.  L.  R. 
Tol.  48X  Dav.  k  M.  645.  One  essential  qualification  is,  that  the  thing 
shall  be  useful.  Lord  Denman,  in  giving  judgment  in  the  above 
cases,  observes  that  the  rule  ''cannot  be  more  accurately  laid  down 
*than  has  been  done  by  my  Brother  Parke  in  Peters  v.  Fleming,  ^^^i 
iU.hW.  46.  He  says,—'  It  is  perfectly  clear,  that,  iVom  the  *-  ^ 
earliest  time  down  to  the  present,  the  word  nec€$sarie8  was  not  con- 
fined, in  its  strict  sense,  to  such  articles  as  were  necessary  to  the  sup. 
port  of  life,  but  extended  to  articles  fit  to  maintain  the  particular 
person  in  the  state,  station,  and  degree  in  life  in  which  he  is ;  and 
therefore  we  must  not  take  the  word  neeesiorieM  in  its  unqualified 
sense,  but  with  the  qualification  above  pointed  out.'  ^  And  Cole- 
ridge, J.,  said :  ''  As  to  what  is  the  meaning  of  the  word  '  necessaries,* 
we  have  my  Brother  Parke's  admirable  judgment:  to  which  I  will 
make  only  one  addition,  suggested  by  the  argument  urged  at  the  bar. 
It  is  said  that  we  are  to  look  at  the  circumstances  of  each  defendant 
True;  we  must  do  so.  But  the  articles  supplied  must  be  necessaries, 
and  not  merely  comforts  or  conveniences."  In  Brooker  t;.  Scott,  11 
M.  k  W.  67,  dinners,  confectionery,  or  fruit  supplied  to  an  infant,  an 
under-flfraduate  of  CSambridge,  having  lodgings  in  the  town,  were  held 
not  to  be  prim&  facie  necessaries:  and,  in  an  action  brought  against 
him  for  such  articles^  no  special  circumstances  being  shown,  the  Court 
of  Exchequer  directed  a  nonsuit  to  be  entered.  So,  in  Harrison  v. 
Fane,  1  Scott  N.  R.  287,  1  M.  ft  6.  550  (E.  C.  L.  B.  vol.  40),  in  an 
action  against  an  infant,  an  Oxford  student,  for  the  hire  of  horses  and 
gigs,  the  jury  having,  contrary  to  the  opinion  of  the  judge,  found  for 
&e  plaintifi^  upon  an  issue  whether-  they  were  necessaries  or  not,  the 
court  granted  a  new  trial  without  costs.  Tindal,  C.  J.,  in  giving  judg- 
ment, said:  '*In  this  case;  the  affirmative  of  the  proposition  rested 
upon  the  plaintiffs  and  the  question  is  whether  or  not  the  evidence 
presented  to  the  jury  sufficiently  made  that  out.  It  appears  to  me 
that  it  did  notw    It  was,  no  doubt,  a  question  for  the  jury,  subject  to 


(«)  Thi  «M»  WM  flfettd  ia  tbU  fonn  %j  tht  I«Ma«d  Jadg*  himMlll 

(&)  TU  polnto  mirkMl  for  MyBBeat  «b  Um  psri  «r  t^  appaUMt  wwa  m  folk>vi>~ 

•*  L  That,  Ui«  jury  baring  ftaod  on  the  trial  that  the  appellant  waa  an  infant,  there  waa  no 

evidance  which  the  jadge  oagbt  to  bare  left  to  the  juij  that  the  hiring  of  the  horse  by  the 

eVpeUani  waa  aneeenaty  nltnhle  to  hia  lUtton  in  lUb : 

'1  Thai  the  Jndge  ought  theienpoa  to  hare  directed  the  Jury  to  find  their  verdiel  for  the 


"t.  Thai  there  waa  no  eridenee  that  the  death  of  the  leipondent'a  nan  wmm  tt^m  the 
^ptDaat'f  nagligenee  i 
**4.  ThM  thin  wai  no  eridenee  of  negligent  or  Inproper  nter  of  the  mare.** 
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\^^A-i  the  proper  control  of  the  court.  *How  ooolda  jary  say  that  a 
^^  fine  upon  admission  to  a  copyhold  was  a  nocessary  for  which  an 
infieint  could  be  charged 7  and.  yet  the  courts  have  so  held.  In  many 
cases  that  might  be  suggested,  the  jury  have  very  little  knowledge  of 
their  own  to  guide  them,  and  must  therefore  be  content  to  take  the 
law  from  the  judge.  I  do  not  say  that  in  no  case  can  horses  and  gigs 
be  necessary  for  an  infant.  But  there  must  be  some  evidence  to  pmnt 
the  necessity :  here  there  was  none."  And  Maule,  J.,  said :  '*  I  think 
it  is  impossible  for  any  reasonable  person  to  say,  upon  the  evidence 
that  was  given  at  the  trial,  that  these  horses  and  gigs  were  necessary 
for  the  defendant.  I  doubt  very  much  whether  1^  jury  thought  so. 
I  should  rather  think  they  decided  upon  an  impression  that  the  defence 
was  an  ungracious  one."  Then,  this  being  an  action  founded  on  a 
contract,  it  was  not  competent  to  the  plaintiff  to  convert  it  into  a  tort^ 
so  as  to  charge  the  infant:  Jennings  v.  Bandall,  8  T.  ^.  335.  In  that 
case  the  plaintiff  declared  that  at  the  defendant's  request  he.  had 
delivered  a  mare  to  the  defendant,  to  be  moderately  ridden,  and  that 
the  defendant,  maliciously  intending,  &c.,  wrongfully  and  injuriously 
rode  the  mare  so  that  she  was  damaged,  &c. :  and  it  was  held  that  the 
defendant  might  plead  his  infancy  in  bar,  the  action  being  founded 
on  a  contract.  [Bylbs,  J. — ^In  that  case,  the  mare  was  ridden  along 
the  road :  but  here,  she  was  put  at  a  fence  in  defiance  of  the  caution 
of  the  livery -stable  keeper  that  she  was  not  a  jumper  and  was.  not  let 
for  that  purpose.  To  use  the  mare  as  he  did,  was  an  act  of  tort  just 
as  distinct  from  the  contract  as  if  the  defendant  had  run  a  knife  into 
her  and  killed  her.  Willbs,  J.,  referred  to  Wright  v.  Leonard,  11 
C.  B.  N.  S.  258  (K  0.  L.  B.  vol.  103).]  Where  a  livery-stable  keeper 
lets  a  horse,  he  lets  it  subject  to  all  the  ordinary  risks  to  which  horses 
are  liable. 

«ero-i  ^Tozer,  Serjt.|  contri.-^This  case  is  essentially  distinguishable 
""^^  from  Harrison  v.  Fane,  1  Scott  N.  R.  287,  1  M.  &  Q.  550  (E,  C. 
L.  B.  vol.  40).  The  only  contract  here  was,  that  the  defendant 
should  have  the  mare  for  a  ride  along  the  road.  There  was  no  inten- 
tion either  that  she  should  be  taken  off  the  road  in  the  manner  she 
was,  or  that  she  should  be  ridden  by  a  third  person. 

Ebub,  G.  J.,  stopping  Tozer. — The  question  is  whether,  under  the 
circumstances  statea  by  the  judge  of  the  county  court,  the  plaintiff  or 
the  defendant  is  entitled  to  judgment  It  appears  that  the  defendant 
went  to  the  stables  of  the  plaintiff  and  contracted  for  the  hire  of  a 
mare  for  a  ride  on  the  road,  being  told  specifically  thint  it  was  not  let 
for  jumping, — the  charge  for  a  horse  for  that  purpose  being  a  guinea, 
whereas  the  sum  to  be  charged  for  a  ride  was  only  seven  sbiUinga. 
The  defendant  having  obtained  the  mare,  lent  her  to  his  friend,  who 
so  conducted  himaau  that  the  animal,  being  forced  to  a  leap  she  was 
not  equal  to,  fell  and  was  transfixed  by  a  hedge-stake.  This  was  an 
absolute  wrong  on  the  part  of  the  defendant,  for  which  he  is  unques- 
tionably liable,  quite  independently  of  the  question  of  necessary  or 
no  necessary. 

Willbs,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  the 
net  of  riding  the  mare  into  the  place  where  she  received  her  death* 
wound  was  as  much  a  trespass,  notwithstanding  the  hiring  for  another 
purpose,  as  if,  without  any  hiring  at  all,  the  defendant  had  gone  into 
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a. field  ftsd  iHken  the  mare  out  and  haiited  her  and  killed  her.  It  was 
a  bare  treapaas,  not  within  the  object  and  purpose  of  the  hiring.  It 
was  not  even  an  ezceas.  It  was  doing  an  act  towards  the  mare  whioh 
was  altogether  forbidden  bjf  the  owner. 

Bvi^BSt  J. — ^I  am  of  the  same  opinion.  The  rale  is  ^plain,  r^m^ 
both  as  to  married  women  and  infants,  that  you  cannot  by  suing  '- 
ex  delicto  change  the  nature  and  extent  of  their  liability.  Here,  how^ 
ever,  the  mare  was  let  for  the  specific  purpose  of  a  ride  along  the 
road,  and  for  the  purpose  of  being  ridden  only  by  the  defendant. 
The  defendamt  not  only  allows  his  friend  to  mount,  but  allows  him  to 
put  the  mare-  to  a  fenee  for  which  he  was  told  she  waa  unfit.  Quite 
independently,  therefore,  of  the  question  of  neeessaries,  the  d^endant 
is  clearly  responaiUe  for  the  wrong  done. 

KsATiKe,  J.,  coDcarred. 

Judgmaot  for  the  respondent/  with  costs* 


THW  MAKCHESTER  SOUTH  JUNCTION  AND  ALTRIN- 
CHAM  RAILWAY  COMPANY.  Appellants;  FULL ARTON, 
Respondent.    April  29. 

WImb*  »  fftilway  maam  »  hlffbwmy  on  a  l«Y«t  at  a  plaae  wb«ra  than  to  eonsldenibU  iraffl«,— 
Btid,  fcbai  the  faot  of  tbo  eai^iiio-driTer  blowipg  off  Ibo  f  loom  from  tbo  mod-eo«kt  oA  tbat  opott 

•ti  as  to  frij^bkoB  bortof  waiting  to  pan  orer  the  line,  wai  taftoiont  to  warrant  tbe  ooooloaida 
tl.at  tbo  eompany  bad  boon  gnitty  of  aetionablo  negligo&eo. 

This  was  an  action  brouprht  by  James  Alexander  Fullarton,  the 
plaintiiT  below,  against  the  Manchester  South  Junction  and  Altrin- 
cbam  Railway  Company  to  recover  damages  for  alleged  n^ligence 
aod  misconduct  of  their  servants,  in  discharging  steam  through  the 
mud-cocks  of  one  of  the  engines  on  their  line;  in  consequence 
whereof  the  plaintiff's  horses  took  fright,  ran  away  with  and  broke 
the  carriage  to  whioh  they  were  harnessed,  and  injured  themselves. 

At  the  hearing  before  the  judge  of  the  county  eourt  of  Lancashire, 
holden  at  Manchester  on  the  Ist  of  January  last,  the  following  facts 
were  proved : — 

Close  to  the  Altrincham  station,  the  defendants'  line  of  railway 
crosses  on  the  level  a  turnpike-road  ^leading  from  Altrincham  f-^gg 
to  Timperley  and  Stockport,  on  whioh  there  is  a  considerable  ^ 
traffic.  At  the  crossing  theraitre,  as  usual,  gates,  which,  when  any 
train  or  engine  is  approaching,  are  closed  across  the  road  on  ea(sh 
side  of  the  line.  These  gates  are  in  charge  of  the  railway  company's 
servants. 

On  the  7th  of  September,  1862,  a  train  arrived  at  the  Altrincham 
station  at  1.S0  p.  m.,  on  its  way  firom  Bowdon  to  Manchester.  This 
trsin  drew  up  alongside  the  platform,  to  enable  passengers  to  alight 
and  get  in,  and,  being  rather  long,  the  engine  was  obliged  to  draw  up 
a  little  beyond  the  end  of  the  platform,  and  in  fact  just  on  the  level 
oroBsing. 

Before  the  train  arrived,  the  gates  between  the  level  crossing  and 
the  road  had  been  closed,  and  they  remained  closed  till  the  train  left. 

At  the  time  that  the  train  was  alongside  the  platform  and   the 
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engine  in  the  position  described,  the  plaintiffs  carriage,  which  was 
drawn  by  two  thoroughbred  and  spirited  horses,  was  on  the  tarn  pike- 
road  on  the  Timperiey  side  of  the  line,  about  twenty-five  to  thirty 
yards  from  the  crossing,  waiting  to  pass  when  the  gates  should  be 
opened.  The  reason  of  the  carriage  being  so  near  the  crossing  was, 
that  the  gates  having  been  open  previously  to  allow  a  cab  to  cross 
Ae  line,  they,  jnst  as  the  plaintiff's  carriage  was  about  to  cross,  were 
suddenly  clawed  in  consequence  of  the  coming  up  of  the  above  train. 
*  The  plaintiff's  horses  had  often  traversed  the  road  in  question,  and 
been  near  the  crossing  when  trains  and  engines  were  about,  without 
being  frightened. 

On  the  way  from  Bowdon  to  Altrincham,  the  engine-driver  of  the 
train  alluded  to  had  been  blowing  off  the  water  made  bv  the  con- 
densed steam  and  left  in  the  cylinders  of  the  engine,,  through  the  mud- 
cooks  in  front  of  the  engine.  As  he  entered  the  station  and  passed 
*R&]  *^^^^8  ^^^  platform  he  discontinued  to  do  this,  and,  whilst  the 
^  engine  was  standing  on  the  level  crossing  during  the  time  the 
passengers  were  getting  in  and  out  of  the  train,  the  steam  was  not  being 
olown  thrpugh  the  mud-cocks.  Immediately  on  the  train  proceeding  to 
start  on  its  way  to  Manchester,  and  whilst  the  engine  was  still  on  the  level 
crossing,  the  driver  whistled,  and  again  commenced  blowing  off  at  the 
mud-cocks.  The  steam  rushing  out  of  the  taps  in  front  of  the  engine 
made  a  loud  hissing  noiae^  and  rtiiaed  a  cloud  of  steam,  which  not 
merely  enveloped  the  fofe  part  of  the  engine,  but  extended  itself  also 
through  the  gates  on  the  side  towards  the  plaintiff's  carriage  and 
horses. 

It  was  proved,  that,  as  soon  as  the  whistle  was  heard,  the  plaintiff's 
norses  began  to  prance,  the  coachman,  however,  having  them  well  in 
hand ;  but  that,  the  moment  the  mud-cocks  were  opened,  and  the 
oloud  of  steam  ejected,  the  horses  turned  right  round,  and  went  with 
great  force  and  violence  against  a  wall  at  the  side  of  the  road.  The 
horses  were  much  cut,  the  pole  of  the  carriage  broken,  and  damage 
lone  to  the  extent  afterwards  awarded. 

.  The  learned  judge  was  satisfied,  upon  the  proof,  that,  although  it  is 
necessary  occasionally  to  relieve  the  cylinder  by  blowing  off  from  the 
mud-cocks,  it  is  quite  unnecessary  and  unusual. to  do  so  in  passing 
through  this  station  or  level  crossing. 

It  was  proved  also  that  the  hissing  noise  and  cloud  of  steam  above 
alluded  to  are  the  necessary  consequence  of  blowing  off  at  the  mud- 
oooks,  as  was  well  known  to  the  servants  of  the  company  in  charge 
of  the  engine  at  the  time.  It  was  also  proved,  that,  at  the  time  this 
was  done,  the  company's  servants  in  charge  of  the  carriage  had  seen 
and  were  aware  of  the  plaintiflTs  carriage  and  horses  being  where  they 
*571  ^^"^^^  the  *time,  they  having  made  a  remark  to  that  effect  to  a 
^  person  at  the  action.  '  tt  was  proved  also  that  the  same  coach- 
man had  driven  the  same  horses  for  upwards  of  a  year  in  the  plaintiff^s 
carriage,  without  any  accident. 

The  learned  judge  was  satisfied  upon  the  evidence  that  there  waa 
no  fault  in  the  plaintiff's  coachman  either  in  being  where,  he  was  at 
the  time  or  in  the  way  he  managed  hb  horses.  He  was  also  satisfied, 
upon  the  evidence,  that  the  accident  was  altogether  caused  by  tha 
blowing  off  the  mud^eooka  at  the  lerel  crosaing.    He  came  to  the  con- 
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dtision  tbat  tbis,  under  ihe  ctrcamstanoes,  was  negligence  on  the  pan 
of  the  company  through  their  servants.  And  he  ruled,  that,  at  a 
level  crossing  Jike.this,  where. there  is  considerable  traffic,  and  where 
horses,  carriages,  and  carts  are  continually  passing,  the  company  are 
bound  to  use  reasonable  care  in  the  management  of  their  trains  and 
engines ;  and  he  found  that  under  the  circumstances  they  had  not 
done  so.      . 

The  counsel  for  the  defendants  objected  that  there  was  no  evidence 
of  oegligenoe  on  the  part  of  the  company's  servants ;  and  that,  if  there 
were  any  n^ligence,  it  was  not  sueh  as  under  the  circumstances  of 
the  case  would  in  law  render  the  defendants  liable. 

The  learned  judge  overruled  the  objections,  and  found  a  verdict  for 
ihe  plaintifi^  with  40L  damages. 

At  the  end  of  the  case,  the  counsel  for  the  defendants  applied  to 
the  jndge  to  reserve  the  case  for  a  superior  court.  He  declined  to  do 
so,  leaving  it  to  the  defendants  to  exercise  any  power  of  appeal  from 
his  decision  which  the  law  gave  them.  He  was  afterwards  applied  to 
by  the  defendants  to  settle  a  statement  of  the  facts,  which  he  did  as 
above. 

T,  J&ne$,  for  the  appellants. — ^There  is  nothing  in  ♦the  evi-  ^^g 
dence  to  warrant  the  conclusion  arrived  at  by  the  county  court  "- 
judge,  that  the  company  by  their  servants  were  guilty  of  negligence^ 
li  is  necessary  that  the  steam  should  occasionally  be  blown  off  at  the 
mud-cocks :  and  it  can  only  be  conveniently  done  when  the  engine  is 
stationary.  [Willks,  J.— There  was  no  evidence  to  show  that  it  was 
usual  or  proper  to  do  this  at  a  level  crossing;  and  it  is  a  dangerous 
ihing.]  The  company  have  done  nothing  which  is  inconsistent  with 
the  powers  conferred  upon  them  by  their  acts  of  parliament,  or  which 
amounts  to  a  nuisanee :  The  King  v.  Pease,  4  B.  &  Ad.  80  (E.  C.  L. 
B.  vol.  24).  That'  the  blowing  off  the  steam  as  was  done  here  was 
unnecessary  and  unreasonable,  is  a  conclusion  of  the  learned  judge 
which  there  is  no  evidence  to  warrant 

Mihoard  (with  whom  was  Ltishmgton),  contri,  was  not  called  upon. 

Erls,  C.  J. — Mr.  Jones  has  failed  to  convince  me  that  the  county 
court  judge,  in  finding  that  there  was  evidence  of  negligence  on  the 
part  of  the  servants  of  the  company,  came  to  a  wrone  conclusion.    It 
appears  that  the  plaintiff's  horses  were  using  the  road  as  of  right,  and 
that  the  company  were  also  as  of  right  exercising  the  power  given 
them  by  their  act,  of  crossing  the  highway :  and,  if  there  had  been 
nothing  to  show  that  they  were  not  exereising  their  rights  in  the  ordi- 
nary way  and  with  due  and  reasonable  care,  the  company  undoubt- 
edly would  not  be  liable  for  the  misfortune  which  has  happened. 
Bat  I  am  of  opinion  that  the  evidence  abundantly  shows  that  the 
company  by  their  servants  exercised  their  right  of  crossing  the  high- 
way in  an  inconvenient  and  improper  manner.     Whilst  near  the  gate 
which  separates  the  railway  from  the  road,  the  driver  blew  off  the 
8team  from  the  mud-cocks  *in  front  of  the  engine,  so  that  the  r«^ 
plaintiff's  horses  became  enveloped  therein  and  frightened,  and  ^ 
so  became  unmanageable.    It  is  clear  that  the  company  have  not 
^^jjggd  their  railway  with  that  attention  to  the  rights  and  the  safety  of 
m^Qaeen^s  subjects  which  under  the  circumstances  they  were  bound 
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to  ezerciae.    The  decision  .of  4be  learned  judge  must  therefore  -be 
affirmed.  . 

.    The  rest  of  the  eourt  ooncorring; 

Appeal  dismissed,  with 


SCHLOSS  V.  WALTER  BEBIOT  and  Others.    April  22. 

To  an  aetlon  hj  a  ihlp-owner  agalaik  a  tbipptr  of  goods  to  roeorer  kb  |»ro|>orUoa  of  avoraft 
loifi  tlM  dafondaat  ploadod  thnt  hit  proniM  waa  mliJaQt  to  a  oonditioB,  tIs.,  thai  tho  tbip  waa 
seaworthy  at  tho  oommoBoaHiank  of.  the  vpyago,  and  that  aha  -was .  not  thou  aoaworthj : — HaM, 
a  bad  plea. 

He  further  pleaded,  that  there  never  was  anj  eipress  promise  to  the  effect  in  the  declaration 
mentloQed ;  that  the  ship  was  aoseaworthy  at  the  eommeaooBient  of  the  vojage,  and  that  tho 
average  lots  was  oeeasioBed  and  arose  ttom  and  in  eoafoqna&ea  of  snbh  nnaeawortbiBeas^ — 
Held,  a  good  plea,  Inasmocbas  it  ahowed  that  the  plaintiff^aaotfonahlo  oegligenee  and  aiiaoaa* 
duct  produced  the  Terj  damage  for  whieh  he  sought  to  reooTor  oontribntlon  from  the  daiead* 
aots;  and  (probably)  also  on  the  ground  of  aroldance  of  circuity  of  action. 

:    This  was  an  action  to  recover  contribution  to  an  average  loss. 

The  first  count  of  the  declaration  stated,  that,  in  consideration  that 
the  plaiDtiff,  at  the  request  of  the  defendants,  had  taken  on  board  a 
certain  ship  of  the  plaintiff  called  the  Beatrix,  at  Sunderland,  certain 
goods  of  the  defenaants,  that  is  to  say,  coals,  to  be  conveyed  in  and 
on  board  of  that  ship  on  a  voyage  from  Sunderland  aforesaid  to 
Singapore,  the  defendants  promised  that  they  would  contribute  and 
pay  their  just  share  and  proportion  in  respect  of  the  said  gocxls  of 
any  average  loss  that  might  arise  or  happen  to. the  said  ship  or  her 
tackle,  apparel,  or  furniture  during  the  said  voyage:  Averment,  that 
an  average  loss  arose  and  happened  to  the  said  ship,  her  tackle,  appa- 
*ft01  ^^'  ^"^  ^furniture  during  the  said  voyage,  and  that  the  defend 
^  ants'  share  of  the  said  average  loss  in  respect  of  the  said  goods 
amounted  to  the  sum  of  2002.  2«.  8d.;  and  that  all  things  were  done 
and  happened,  and  all  times  elapsed,  and  all  conditions  were  fulfilled, 
necessary  to  entitle  the  plaintiff  to  have  the  defendants  pay  to  him 
the  said  sum  of  2002.  2«.  &d. ;  yet  that  the  defendants  had  not  paid 
the  same,  or  any  part  thereof,  and  the  same  still  remained  due  and 
unpaid. 

There  was  also  a  count  for  money  paid  and  money  found  due.  on 
accounts  stated. 

Third  plea,  to  the  first  count,  that  the  defendants'  promise  was  sub- 
ject to  a  certain  condition,  to  wit,  that  the  said  ship  should  be  and 
was  sea- worthy  at  the  time  of  the  commencement  of  the  said  voyage, 
and  that  the  said  ship  was  not  then  sea-worthy. 

Fourth  plea,  to  the  first  count,  that  there  never  was  any  express 
promise  by  the  defendants  to  the  effect  in  the  said  first  count  men- 
tioned ;  and  that  the  said  ship  was  not  sea- worthy  at  the  time  of  the 
commencement  of  the  said  voyage,  but  was  then  uuseaworthy ;  and 
that  the  said  average  loss  in  the  declaration  mentioned  was  caused 
and  occasioned  and  arose  and  happened  from  and  in  consequence  of 
such  unseaworthiness  as  aforesaid. 

Second  replication  to  the  third  plea, — that  there  never  was  any 
expres&xondition  such  as  in  that  plea  is  mentioned,  nor  did  any  facts 
or  circumstances  ever  exist  from  which  any  such  condition  could  be 
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implied  other  than  the  carriage  <^  the  said  goods  of  the  defendantB  in 
the  said  ship  of  the  plaintiff 

Demurrer  to  the  fourth  plea,  the  groand  of  demarrer  slated  in  the 
margin  being  "  that  the  fact  of  the  ship  beiqg  anseaworthy  is  bo 
answer  to  the  plaintiff's  claim/*    Joinder. 

Demurrer  to  the  second  replication  to  the  third  plea,  *the  ^^^^ 
ground  of  demurrer  stated  in  the  margin  being,  "that,  from  the  ^ 
carriage  of  the  goods  of  the  defendants  in  the  ship  of  the  plaintiff  foor 
freight,  such  condition  in  restriction  of  the  defendants'  liability  for 
general  average  can  be  and  is  to  be  implied."    Joinder. 

C.  Pollock,  for  the  plainti£(a)— The  third  plea  raises  the  question 
whether,  where  general  average  is  claimed,  there  is  an  impUea  condi- 
tion that  the  ship  shall  be  seaworthy  at  the  commencement  of  the 
voyages  It  is  submitted  that  there  is  not.  In  Abbott  on  Shipping, 
Bart  IV.  Ch.  5,  treating  of  the  duties  of  masters  and  owners,  it  is 
said:  "The  first  duty  is,  to  provide  a  vessel  tight  and  staunch,  and 
furnished  with  all  tackle  and  apparel  necessary  for  the  intended 
voyage ;  for,  if  the  merchant  anffer  loss  or  damage  by  reason  of  atiy 
insufficiency  of  these  particnlars.at  the  outset  of  the  voyage,  and  of 
delay  or  loss  of  market  resulting  from  it,  he  will  be  entitled  to  a 
recompense,'- — by  cross-aetion.  There  is  no  allegation  in  the  plea 
that  the  ship  was  ^unseaworthy  to  the  knowledge  of  the  owner,  p^^^ 
In  Tarrabochia  v.  Hickie,  1  Hurlst  &  N.  188,  it  was  held  that  ^  ^ 
the  stipulations  in  a  charter-party  that  the  vessel,  being  tight,  staunch, 
and  strong,  shall  sail  with  all  convenient  speed,  are  not  conditions 
precedent  to  the  charterer's  obligation  to  load,  unless  by  the  breach 
of  such  stipulations  the  object  of  the  voyage  is  wholly  frustrated. 
[WiLiiBS^  J. — Do  yon  say  there  is  no  warranty  of  seaworthiness?] 
It  may  be  that  unseaworthiness  would  give  the  shipper  a  ground  of 
action  for  any  damage  he  may  have  sustained  therefrom :  but  sea- 
worthiness is  not  a  condition.  Besides,  there  is  no  allegation  here 
that  there  was  any  charter*party.  The  fourth  plea  is  entirely  new, 
and  is  clearly  bad  on  principle.  It  admits  an  average  loss,  and  that 
the  loss  arose  immediately  from  the  act  of  the  master,  and  was  occa- 
sioned by  a  peril  of  the  sea.  These  are  essential.  Birkley  v.  Pres- 
grave,  1  East  220,  is  an  authority  to  show  that  an  action  lies  by  a 
shipowner  to  recover  from  the  owner  of  the  oaigo  his  proportion  of 
general  average  loss  incurred  by  sacrificing  the  tackle  belonging  to 
a  ship,  for  an  unusnal  purpose,  or  on  an  extraordinary  occasion  of 
danger,  for  the  benefit  of  the  whole  concern.-  In  8  Kent's  Commen- 
taries 282,  it  is  said :  '^  By  the  Bhodian  law,  as  cited  in  the  Pandects 

(<i)  The  point!  marked  for  argument  on  the  part  of  the  plaintiff  wera  ai  folio iri : — 

A$  to  «A«  d^mmmr  fe  the  rtpU^atiou  to  tkw  third  jtUth^**  1.  That  the  aeHon  well  liei  for  feae- 
tal  averai^ : 

**  2.  That  the  UH  thai »  ahip  !■  vaieaworlhj  when  the  Imtm  bar  pert  of  loading,  If,  in  the 
abtenee  ef  an j  espfeas  eoatraot,  no  aaawer  to  n  eUim  for  general  nrerage  ariaing  daring  the 
▼oyage: 

•<S.  That  it  la  eonaiatent  with  the  atalamenta  eeatalned  in  the  third  plea  and  the  repUeatton 
that  the  general  Mrerafe  aroae  Area  n  eaaae  other  tha»  thennaeawoHbineoa  of  the  ahip." 

As  to  tU  dwrnwrnr  to  ths/oartk  j»lca,— <<  4.  That  the  vnaeaworthlneaa  of  a  ahip  eaaaet  he4he 
•ptetimato  eaaae  ef  geaenl  aTetage,  whieh  maat  he  rolaatarily  laearred : 

*f  5.  That  aaaeaworthiaeaa  la  at  moat  the  groand  of  a  eroaa-aotloa,  and  that,  aa  the  iaaae  la 
Ike  two  aetlona  woald  not  he  ideRtieal,:nor  wonM  the  meaavie  of  daaagea  b«  the  aflae,  the 
dtfcace  eaaaot  he  maintained  upon  the  groand  of  aroiding  eireitft/  of  aetiea. 


»$ 
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(Dig.  14,  %  \\  if  goods  were  thrown  overboard,  in  a  case  of  extreme 
peril,  to  lighten  and  save  the  ship,  the  loss,  being  incarred  for  the 
ooramon  benefit,  was  to  be  made  good  by  the  contribution  of  all.  The 
gbods  mnst  not  be  swept  away  by  the  violence  of  the  waves,  for  then 
tne  loss  falls  entirely  upon  the  merchant  or  his  insurer,  but  they 
must  be  intentionally  sacrificed  bv  the  mind  and  agencjr  of  man,  for 
the  safety  of  the  ship  and  the  residue  of  the  cargo.  The  jettison  mudt 
be  made  for  sufficient  cause,  and  not  from  groundless  timidity.  It 
\oo;\  must  be  made  in  a  case  of  extremity,  *when  the  ship  is  in 

-^  danger  of  perishing  by  the  fury  of  a  storm,  or  is  labouring 
upon  rocks  or  shallows,  or  is  closely  pursued  by  pirates  or  enemies : 
and  then,  if  the  ship  and  the  residue  of  the  careo  be  saved  by  means 
of  the  sacrifice,  nothing  can  be  more  reasonable  than  that  the  pro- 
perty  saved  should  bear  its  proportion  of  the  loss.  The  doctrine  of 
general  average  is  one  of  those  rules  of  the  marine  law  which  is  built 
upon  the  plainest  principles  of  justice :  and  it  has,  accordingly,  recom- 
mended itself  to  the  notice  and  adoption  of  all  the  commercial  nations 
of  the  world."  It  may  be  contended  that  this  plea  is  an  Informal 
traverse  of  the  alleged  average  loss,  or  that  it  is  good  as  avoiding 
circuity  of  action.  There  is,  however,  nothing  to  show  that  the  issue 
in  an  action  by  the  owner  of  the  goods  would  be  the  same,  or  that  the 
measure  of  damages  must  necessarily  be  the  same,  so  as  to  bring  the 
case  within  that  principle:  Charles  v.  Altin,  16  0.  B.  46  (E.  C.  L.  R. 
vol.80);  Alston  v.  Herring,  11  Exch.  882.  It  is  impossible  to  dis- 
tinguish those  cases  from  the  present.  To  make  a  plea  good  on  the 
ground  of  avoidance  of  circuity  of  action,  it  must  amount  almost  to  a 
case  of  set-off. 

*641       ^'  t'^^f  contri,(a)  did  not  attempt  to  sustain  the  ^third  plea ; 
^  but  be  insisted  that  the  fourth  plea  was  a  good  answer,  inas- 
much as  it  showed  that  the  loss  was  occasioned  by  the  actionable 
negligence  and  misconduct  of  the  plaintiff  himself. 

Erlb,  G.  J. — The  third  plea  is  clearly  bad :  there  is  no  such  con- 
dition as  therein  alleged.  The  fourth  plea  I  think  is  a  good  one.  It 
shows  that  the  plaintiff  was  himself  the  cause  of  the  loss, — ^that  his 
actionable  negligence  and  misconduct  produced  the  very  damage  for 
which  he  seeks  to  recover  contribution  from  the  defendants.  Further, 
I  am  of  opinion,  that,  if  necessarv,  the  plea  is  sustainable  on  the 
ground  that  the  defendants  would  be  entitled  in  a  cross^action  to 
recover  back  the  whole  sum  claimed  by  the  plaintiff  in  this  action. 

WiLLSS,  J.,  and  Keating,  J.,  concurring, 

Judgment  for  the  plaintiff  on  the  third  plea. 
Judgment  for  the  defendants  on  the  fourth  plea. 

(«)  TIm  polate  marked  for  argnmeata  aa  Iba  pari  of  tha  dafoaiaatt  ipere  as  follows : — 
**  I.  That,  iaaimoeh  ai  whara  a  ship  it  unaaaworthy  at  tha  oomoeneemant  of  tha  Toyaga,  tb« 
owiiar  af  tha  aargo  woaM  ha  pvaaiadad  frain  laaovarhig  againat  hit  iatarert  in  raapaei  of  a  eon- 
tdlHittoii  to  a gaBoralaaanga  loaa, aod  as  tha eaBditiaa  of  tha  ahlp m  to aaaworthiaaaa at Um 
oomiaeDcaiBaiit  of  tha  Toyaga  is  a  matter  within  the  ihip-owner'f  knowledge  aad  cnatral.  It  ia 
aa  Implied  eottdltion  piaead^at  to  tha  UablUty  of  tha  owner  of  tha  enrgo  to  tha  owner  of  th« 
f  hip  Ut  aonlHbstloB  to  gaaaral  nvarag%  that  tha  aUp  iboaM  have  bean  aaawoithy  at  the  torn-- 
■Hoaamaot  of  tha  vayaga : 

«  2.  That,  at  all  erantt,  whara  tha  loia  haa  atlaan  tnm  tha  ■■■aaworthfaieaa  af  tha  ahlp  at  tk» 
^ammaMtiBaot  af  the  vojag%  tha  owner  of  the  ahlp  ana  ka»a  no  alalm  agateal  tha  owner  of 
tha  mqp  Jaraomribatien  towarda  a«eh  lati^  tka  nma  taring  been  aaaaad  by  hit  (tta  aM^ 
awnar'e)  own  iat  ar  daftnlt.'* 
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•HOPKINS  V.  HITCHOOOK.    April  20.  [*86 

Th«  defendant  noelred  xa  order  Arom  s  eonetpendent  jbX  Bremen  to  pnrebeie  fbr  bim  bar 
iron  of  a  deaeripUon  known  tbere  ai  8.  4  H.  erown  iron.  ITpon  biqoirj,  he  fonad  tbat  Ibe 
fim  *f  flftowdia  ft  Bepkint,  wkoM  nark  that  wae ,  bad  oetatd  to  eslet,  and  bad  been  neeeeded 
b^  a  im  of  Hepkiae  A  Ce.  (tbe  |>laintfff)  t  and  be  aeeordiogly,  tbroogb  a  broker,  bongbt  of 
tbe  plaintiff  aiztj-feren  torn  of  iron,  wbiob  wae  deperibed  in  tbe  bongbt  and  told  notei  ai  "B. 
A  H.  (erown)  eommon  bars.**  Tbe  iron  wben  tendered  wae  found  to  bear  tbe  mark  of  tbe  new 
firm  '*  H.  ft  Co.,**  witb  a  erown,  and  was  n()eeted  by  tbe  delbndaat 

In  an  notion  for  mAitlng  to  aeeept  tbe  itn,  tbn  Jury  fonnd  Uiat  the  mark  "  8.  ft  H."  wai  not 
a  jaateflel  pavt  of  tbe  bargain,  tod  that  tbe  artible  tendered  «mf  evbitaatUlly  wbai  the  defend- 
aot  bargained  for:— 

Held,  that,  eonf tming  tbe  eoatraet  bj  tbe  mrronnding  /oironmitaaoefy  tbe  mark  B.  ft  B. 
mli^bt,  if  neeetiarj,  be  rcjeeted  ae  fklsa  demonttimtio,  and  that  the  eontraot  was  eomplied  with 
hj  tbe  tender  ef  iron  marked  <«  H.  ft  Oo." 

This  was  an  action  for  not  accepting  a  quantity  of  iron  pursuant 
to  contract.(a) 

The  cause  was  tried  before  Erie,  C.  J.,  at  tbe  sittings  at  Westmin- 
ster, after  last  Michaelmas  Term.  The  facts  which  appeared  in  evi- 
dence were  as  follows : — A  firm  of  Snowden  k  Hopkins  had  for  many 
years  carried  on  business  as  iron  manufacturers  at  Middlesborough,  in 
Yorkshire,  using  for  their  mark  the  letters  S.  &  H.,  with  a  crown ;  and 
their  iron  so  marked  had  acquired  a  high  character.  In  1860,  Snow- 
den retired,  and  the  business  continued  to  be  carried  on  by  the  plain- 
tiff under  the  style  and  firm  of  Hopkins  k  Co.,  and  the  mark  of  the 
new  firm  was  accordingly  changed  to  H.  k  Co^  with  a  crown.  Tbe 
defendant,  a  merchant  in  London,  had  a  correspondent  at  Bremen 
named  Yoghler,  who  had  directed  him  to  purchase  for  him  a  quantity 
of  iron  of  the  mark  S.  k  H.,  with  a  crown.  In  August,  1862,  a 
broker  named  Balls  called  upon  Taylor,  the  agent  of  the  plaintififo  in 
London,  and  asked  bim  the  price  of  iron  of  that  mark,  telling  him 
that  a  friend  of  his  wanted  some.  Taylor  informed  Balls  of  the  change 
in  the  firm,  and  gave  him  a  book  of  Hopkins  &  Co.'s  prices,  which 
contained  the  following  intimation, — "Every  description  of  iron 
^manufactured  at  these  works  is  stamped  '  H.  &  Co.  (crown)  r««^ 
com.,'  or  '  H.  &  Co.  (crown)  best,'  &c.,  according  to  quality."  '■ 
Balls  took  the  book  away  with  bim,  and  communicated  to  the  defend- 
ant the  information  which  he  had  received.  The  defendant  after- 
wards agreed  with  Taylor  for  the  purchase  of  sixty-seven  tons  of  iron 
bars  of  Hopkins  &  Co.'s  manufacture,  and  Taylor  handed  bim  the  fol- 
lowing bonght-note  :— 

"No.  1168.  "August  25th,  1862. 

•*  Booght  for  account  of  George  Hitchcock  of  our  principals  sixty- 
seven  tons,  S.  k  H.  (crown)  common  bars,  as  per  specification^  here- 
^^ith,  at  61  lOd.  per  ton,  ko. 

Tbxqvllss  &  TatIiOB,  commission  affents." 

The  stipulated  quantity  of  iron  was  shipped  in  Septernber,  and 
duly  arrived  at  Hull  Finding  the  iron  very  much  rusted,  the  defend- 
ant declined  to  accept  it,  sayine  that  Yoghler  ha4  before  rejected  iron 
on  that  ground,  and  be  (the  aefendant)  would  not  iocar  tbe  risk  of 

(a)  SM  dertailiea  oeitiaany^eMiated^ef  eentf  for  goede  baisained  and  mM,  and  Ibe 
iWMf  «Mnt«»  te  wMel^  <bact  WM  »  ^IM  tf  amr  MMM.  B  ww  idimd  ai  te  trial  to  a 
^wbiatioB  le  abpTe  ftaled.  .   . 
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forwarding  it  in  that  state.  The  bars  haying  been  landed  for  inspec- 
tion^ it  was  found  that,  they  were  all  branded  "^  H.  &  Co.,"  with  a 
crown,  ano  the  defendant  thereupon  entirely  repudiated  it,  as  not  be- 
ing the  article  b^  contracted  for.  A  witness  called  on  the  part  of  tbe 
plaintiff  stated  that  the  mark  which  indicated  the  quality  was  the 
crown,  and  that  the  letters  were  immaterial.  On  the  other  hand, 
evidence  was  called  on  the  part  of  the  defendant  to  prove  that  in  a 
foreign  market  the  brand  or  mark  upon  iron  was  most  material. 

His  lordship  lefV  it  to  tbe  jury  to  say  whether  the  brand  "  S.  &  EL'' 
was  material  to  the  bargain,  and  whether  the  defendant  got  substan- 
tially what  he  bargained  for. 
«g7-|       The  jury  found  for  the  plaintiff,  damages  4847.;  and  *leaTe 

J  was  reserved  to  the  defendant  to  move  to  enter  the  verdict  for 
him,  on  the  ground  that  the  iron  supplied  by  the  plaintiff  was  not  a 
compliance  with  the  terms  of  the  contract. 

Gleasby,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accord- 
ingly. He  submitted  that  it  was  a  condition  of  the  bargain  that  the 
iron  should  be  marked  S.  k  H.,  with  a  crown.  [Eblb,  G.  J.,  observed 
that  he  was  surprised  at  the  verdict,  but  at  the  same  time  that  the 
jury  had  well  considered  the  matter,  and  deliberately  came  to  the 
conclusion  they  did.l 

Shecy  Serjt.,  and  Needham,  now  showed  cause. — ^The  iron  tendered 
was  the  very  iron  contracted  for, — iron  manufactured  by  the  succes- 
sors of  the  firm  of  Snbwden  k  Hopkins.  The  change  in  the  brand, 
which  tbe  jury,  with  abundant  evidence  to  justify  them,  found  to  be 
immaterial,  was  occasioned  solely  by  the  change  in  the  name  of  the 
firm  by  which  tbe  business  was  continued.  The  objection  was  a  mere 
evasive  one.  [Willes,  J. — According  to  the  evidence,  the  S.  &  H. 
may  be  rejected  as  falsa  demonstratio.  The  words,  "  our  principals'' 
sufficiently  identify  the  firm.]  The  order  was  for  "S.  k  H.  bars." 
Now  S.  k  H.  iron  is  a  sort  of  commercial  description  of  the  metal. 
What  satisfies  it  is  a  matter  of  fact,  to  be  decided,  like  any  other  fact, 
by  the  jury  .(a)  Balls,  the  defendant's  agent,  when  inquiring  for  S. 
&  H.  iron,  was  told  that  those  letters  were  no  longer  used,  and  that 
the  mark  for  that  particular  iron  was  now  ''  H,  k  Co."  with  a  crown. 
[Erle,  C.  J. — Balls  was  not  an  agent:  he  merely  made  an  inquiry.] 
Powell  r.  Horton,  8  Scott  110,  2  N,  0.  658,  is  very  like  this  case. 
There,  the  defendant  contracted  to  sell  to  the  plaintiff  "  Scott  k  Co., 
*t)81  ^^  barrels  mess  ♦pork,  at  63«.  per  barrel:"  at  the  trial  it  was 
-*  proved  thai  mess  pork  cured  oy  Scott  k  Co.  obtained  in  tbe 
maJ'ket  a  higher  price  by  2s.  6d.  per  barrel  than  pork  cured  by  any 
other  house ;  and  witnesses  (connected  with  the  trade)  were  allowed 
to  ^tate  their  construction  of  the  contract.  It  was  held,  that,  by  the 
terms  of  the  contract,  the  pork  was  expressly  warranted  to  be  pork 
cured  by  Scott  k  Co.,  and  not  merely  consigned  by  that  firm ;  and  that 
the  evidence  to  explain  the  meaning  of  the  contract  was  properly 
received.  Here,  the  defendant  was  dealing  with  Hopkins  k  Co.:  tbe 
contract  wasfor  iron  to  be  manufactured  by  them :  and  therefore  tbe 
jury  were  well  warranted  in  finding  the  brand  "S.  k  H."  to  be  imma- 
terial. In  Ppwer.p.  Bafbam,  4  Ad.  k  £.  478  (E.  a  L.  B..vol.  SIX  ^ 
N.  fc  M.  68,  where  the  invoice  deseribed  tbe  articteflfbdti^t  as  '^Viewd 
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m  Yenicep  Canaletto,''  but  the  buyer  bad  an  opportunity  of  inspecting 
aiKl  passing  his  own  judgment  upon  the  pictures,  the  court  did  not 
take  upon  itself  to  say  whether  this  amounted  to  a  representation 
that  the  pictures  were  by  Canaletti,  or  a  mere  description  :  but  it  was 
heM  to  be  a  question  for  the  jury.  So,  in  Stockdale  v.  Dunlop,  6  M. 
k  W.  224,  evidence  was  admitted  to  show  that  the  term  ''oil  to  arrive 
by  the  Maria,"  was  a  well-understood  mercantile  term,  and  that,  if - 
tbe  oil  did  not  arrive  by  thiat  particular  vessel,  the  purchaser  had  no 
right  to  it.  Nichol  v.  Oodts,  10  Exch.  191,  may  poaribly  be  relied  on  by 
the  defendant:  but  there  the  article  tendered,  though  equal  in  quality 
to  the  sample,  was  not  the  article  contracted  for  at  all ;  whereas,  here, 
tbe  thing  tendered  is  the  very  thing  which  was  meant  to  be  bought 
and  flold,  the  very  article  which  tbe  defendant  bargained  for. 

Cleosby^  Q.  C,  in  support  €t  his  rule. — It  is  well  known  that  iron 
is  ufluallv  sold  by  the  brand.  *Craw8hay  v.  Thompson,  4  Scott  r^^Q 
N.  R.  562,  4  M.  &  G.  867  (E.  C.  L.  R.  vol.  48),  Rodgers  v.  Nowill,  I-  ^^ 
5  C.  B.  110  (E.  0.  L.  R.  vol.  67),  and  numerous  other  cases,  show  the 
extreme  importance  of  the  brand  or  mark.  The  contract  here  is  for 
a  sale  by  the  brand.  The  defendant  bought  and  intended  to  buy  S.  & 
H.  bar.%  and  nothing  else.  His  orders  from  his  correspondent  abroad 
were  to  buy  S.  &  H.  iron.  Nothing  was  said  about  the  crown  either 
in  the  contract  or  in  the  specification.  It  was  left  to  the  jury  to  say 
whether  the  brand  "  S.  &  H."  was  material.  They  found  that  it  was 
not:  and  certainly  it  was  not  material  in  one  sense:  but,  in  the  sense 
of  its  indicating  the  thing  contracted  for,  it  was  most  material. 
[WrLLSS,  J. — ^Do  you  contend,  that,  in  order  to  satisfy  the  terms  of ' 
the  contract,  the  iron  must  be  manufactured  by  Snowden  k  Hopkins  ?] 
No :  but  it  must  be  such  iron  as  the  brand  indicates.  [Willes,  J. — 
Suppose  the  note  had  been,  '^  for  account  of  our  principals,  Hopkins 
4  Co.,  si^ty-seven  tons  S.  &  H.  iron,"  would  the  "  S.  k  H."  have  been 
falsa  demonstratio,  or  would  the  contract  be  void  7]  The  contract 
would  be  void. 

Erlk,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged.' 
Tbe  action  is  brought  by  the  vendor  of  certain  bars  of  iron  against 
the  purchaser,  for  not  accepting  and  paying  for  them.  It  was  con^ 
tended' on  the  part  of  the  purchaser  that  the  iron  tendered  was  not 
according  to  contract.  The  article  bought  is  described  in  the  bought- 
note  thus, — "  sirtjr-seven  tons  S.  k  H.  (crown)  common  bars,  as  per 
specification  herewith  f  and  the  specification  describes  it  in  a  similar 
manner.  The  whole  question  turns  upon  the  letters  ''  S.  &  H."  The 
bars  tendered  were  bars  marked  "  H.  k  Co.,"  and  not  "S.  k  H."  After 
having  objected  to  them  on  account  of  rust,  the  plaintiff  insisted  at 
last  that  the  brand  was  an  essential  part  of  the  contract,  *and  r^mr. 
that  he  was  not  bound '  to  accept  bars  marked  otherwise  than  ^ 
"S.  ft'H."  If  I  am  to  construe  the  contract  according  to  the  sur- 
roanding  circumstances,  the  conclusion  I  come  to  is,  that  this  is  not  a 
contract  for  tbe  brand  of  S.  k  H.'  The  contract  arose  in  this  manner. 
A  merchant  at  Bremen^  was  desirous  of  being  supplied  with  iron 
marked  "  S.  &  H.,"  a  mark  whidi  he  was  acquaintea  with.  Inquiry 
was  made  by  one  Ballff  on  behalf  of  the  defendant,  when  Balls  foand 
that  the  firm  of  Snowden  &  Hopkins  no  longer  existed,  Snowden 
having  retired,  and  that  Uie  name  of  the  new  firm  was  Hopkins  k  Co^ 
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and  that  consequently  the  maric  on  the  iron  mannfactared  by  them 
W&8  changed  to  '^  H.  &  Ca,**  with  a  crown.  Being  informed  of  this 
by  Balls,  the  defendant  makes  no  objection,  but  applies  to  the  new 
firm  for  S.  &  H.  iron,  and  it  is  so  described  in  the  boaght*note.  la 
addition  to  that,  there  is  evidence,  that,  as  between  sdler  and  bojer, 
that  which  indicates  the  quality  of  the  article  is  the  crown ;  the  initiils 
nre  immaterial.  It  is  ciear,  upon  the  plaintiff's  case,  that  the  fair 
inference  is  that  the  defendant  intended  to  purchase  of  Hopkins  &  Ca 
iron  of  the  same  quality  as  had  formerly  been  made  by  Snowden  k 
Hopkins,  and  marked  with  their  initials.  When  we  come  to  the  de- 
fendant's case,  we  find  evidence  that  ''S.  &  H.^  was  a  well-known 
brand,  and  important  to  the  purchaser,  and  therefore  it  was  insisted 
that  it  was  of  the  essence  or  the  contract  that  the  iron  should  he 
marked  with  those  initials.  The  jury,  however,  have  found  that  the 
*'  S.  k  H."  was  not  material.  I  think  the  balance  of  the  evidence  was 
in  favour  of  the  plaintiff,  and  that  the  verdict  ought  to^  stand.  I  am 
ouite  aware  of  tne  extreme  importance  in  all  contracts  of  words 
aescriptive  of  the  thing  sold :  they  may,  and  frequently  do,  amount 
^4^  to  a  condition,  (a)  and  may  be  most  essential.    It  is  upon  *the 

-I  construction  of  the  words  of  this  contract  that  I  rely.  I  think 
it  is  not  a  contract  for  iron  of  a  particular  brand,  but  for  iron  of  a 
known  quality,  and  that  the  plaintiff  tendered  the  article  for  which 
the  defendant  contracted. 

WiLLSS,  J. — I  am  of  thie  same  opinion.  It  is  quite  familiar  know- 
ledge, that  a  particular  brand  may  be  of  value  in  the  market,  and 
especially  in  a  foreign  market,  although  it  may  not  in  reality  affect 
the  intrinsic  value  of  the  article.  It  ma^  be  an  indication  that  the 
article  was  made  by  one  who  has  acquired  remarkable  skill  and  a 
character  for  integrity,  and  so  serve  as  a  guarantee  for  its  excellence; 
or  it  mav  give  the  article  a  capricious  value,  as,  where  the  article  is 
intended  to  be  sold  in  a  place  where  buyers  are  accustomed  to  a  par- 
ticular and  well-known  mark,  such  is  the  inveteracy  of  habit,  that  in 
many  cases  they  will  have  none  other.  There  can  be  no  doubt,  there- 
fore, that,  if  a  person  stipulates  to  have  an  article  marked  or  branded 
with  a  ]3articular  mark,  whether  it  thereby  acquires  a  real  or  merdj 
a  capricious  value,  he  does  not  get  what  he  bargains  for  if  the  article 
is  without  that  maric.  But,  when  it  is  not  clear  upon  the  fiice  of  the 
contract  whether  or  not  the  buyer  intends  to  stipulate  for  the  identical 
mark,  it  is  not  immaterial  to  inquire  in  the  particular  case  whether 
or  not  the  brand  or  mark  can  have  any  real  value.  Here,  the  jury 
have  found  that  the  brand  is  of  no  value,,  either  with  reference  to  the 
character  of  the  maker  or  to  the  intention  of  the  buyer  to  sell  it  at  a 
place  where  the  particular  brand  had  given  a  fancy  price  to  the 
article.  Taking,  then,  all  the  surrounding  circumstances,  and  look- 
ing at  the  terms  of  the  contract,  there  is  no  express  reference  to  any 
particular  brand,  nor  is  there  anything  to  induce  us  to  say  that  it  is 
4^j2-|  impliedly  a  part  of  the  contract  that  *the  iron  shonld  have  a 

^  particular  brand.  We  have  first  to  ascertain  by  the  contract 
who  are  the  persona  the  defendant  is  contracting  with.  That  is  as- 
certained by  the  we  of  the  words  '^onr  principals."  These  are 
Hopkins  k  Ck>.,  whose  proper  brand  no  doubt  would  be  H.  &  Oo. 

(•)  6m  Bttui^niMi  m,  WhHa,  !•  a  B.  N.  S,  8M  (B.  a  L.  R.  Tot  100). 


COMMON  BENCH  REPORTS.     (14  J.  SCOTT.    N.  S.)         72 

Then,  what  is  meant  by  S.  &  H.  7  Those  letters  are  used  for  the 
parpose  of  indicatinf^  that  the  quality  of  the  iron  is  to  be  such  as  the 
firm  whose  initials  they  were,  and  who  had  been  succeeded  by  Hop- 
kins &  Co.,  had  been  accastomed  to  make.  Upon  the  whole,  the 
ja3t  construction  of  the  contract  appears  to  me  to  be,  that  Hopkins  k 
Co.  shall  supply  iron  of  the  quality  formerly  supplied  by  Snowden 
&  Hopkins,  without  reference  to  the  particular  mark.  If  that  be  not 
the  true  meaning  of  the  letters  S.  &  H.,  then  T  think  we  migrht  reject 
them  as  being  falsa  dcmonstratio.  I  do  not,  however,  think  that 
necessary.  Those  letters,  with  the  context,  in  my  opinion  exhaust 
themselves  upon  a  description  of  the  quality  of  the  iron.  Mr.  Cleasby 
was  obliged  to  admit  that  his  construction  would  make  the  contract 
void.  But  we  are  bound  to  construe  it  so  as  to  make  it  good,  if  the 
words  will  reasonably  admit  of  that  construction. 

BtIiES,  J. — ^I  am  of  the  same  opinion.  I  am  quite  sensible  of  the 
artificial  value  attached  to  brands :  and,  if  the  jury  had  found  that  S. 
k  H.  was  a  well-known  brand,  which  would  pass  the  article  in  the 
market  irrespective  of  quality,  possibly  the  defendant's  argument 
might  prevail.  But  here  the  jury  have  expressly  found  that  the 
brand  has  no  artificial  value  at  all.  The  contract  is  not  for  iron  of 
sach  a  brand,  but  for  "S.  &  H.  crown  common  bars,  as  per  specifica- 
tion." I  cannot  help  thinking  that  the  mention  of  the  brand  is  no 
part  of  the  warranty,  but  simply  matter  of  description,  and  perhaps 
not  inaccuracy  of  description.  It  *may  mean  iron  the  produce  r«i«o 
of  the  particular  iron-works,  and  of  crowa  quality.  Suppose  ^ 
the  article  had  been  present  at  the  time  of  the  contract,  and  had  beep 
sold  as  S.  &  H.  crown  common  bars,  and  it  turned  out  that  they  were 
branded  or  marked  "H.  &  Go./'  with  a  crown.  There  the  maxim 
Prsesentia  corporis  tollit  errorem  nominis  would  undoubtedly  have 
applied.  I  do  not  mean  to  say  that  this  was  not  a  matter  that  was 
well  worthy  of  consideration.  But  I  think  that  at  the  most  it 
amounts  to  an  erroneous  description,  though  I  doubt  whether  it  even 
amounts  to  that. 

Ekating,  J. — I  am  of  the  same  opinion.  I  must  confess  that  during 
the  course  of  the  argument  I  entertained  some  doubt  whether  the 
insertion  of  the  letters  S.  &  H.  did  not  amount  to  a  stipulation  that 
the  iron  should  bear  that  particular  brand.  Purchasers  have  an 
undoubted  right  so  to  stipulate  if  they  think  proper.  But,  looking 
more  closely  at  the  contract  and  at  the  surrounding  circumstances,  1 
entirely  agree  with  my  Lord  and  my  two  learned  Brothers  that  it  is 
a  contract  for  iron  of  a  particular  quality,  and  not  for  iron  of  the  par- 
ticular brand.  Bute  discharged. 
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Ab  ftUoriMj  r»tala«d  !•  Mbod  ma  ftetion  it  not  gvUty  of  MtioBAUo  BCgllgonoe  if  lio  onton 
«l»  a  coBpnwiM  witkoBi  tiM  MBMiit  of  bis  elioDt,  protidod  ho  aetf  boot  tde  aod  with  n». 
tMtUocaro  asd  ikfll,  tad  tho  mmptvmim  k  fDr  tli«  hoiaAl  of  tho  elioBt»  and  it  not  Mado  in 
iiiaaoa  of  ^U  azpiwt  prohibttlon. 

TnsB  wii  an  action  against  the  defendants,  attorneySi  for  alleged 
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The  second  count  of  the  declaration  stated  that  the  plaintiffs  retained 
the  defendants,  as  and  being  attornejrs  of  the  Court  of  Exchequer,  to 
conduct  the  defence  of  the  plaintiffs  in  an  action  of  ejectment  depend- 
ing in  that  court  at  the  suit  of  William  Claridge  Harding  and  John 
Sheldon  against  the  now  plaintiffs,  for  reward  to  the  defendants ;  and 
that  the  defendants,  as  and  being  such  attorneys,  accepted  the  said 
retainer;  yet  that  the  defendants  conducted  the  said  defence  negli- 
gently and  unskilfully  as  such  attorneys,  whereby  judgment  was 
signed  against  the  now  plaintiffs  in  the  said  action,  and  the  said  Wil- 
liam Claridge  Harding  and  John  Sheldon  obtained  possession  of  certain 
lands  and  premises  of  the  now  plaintiffs,  and  recovered  costs  in  the 
said  action  against  the  now  plaintiffs,  and  the  plaintiffs  thereby  also 
incurred  other  costs  and  expenses :  Claim,  10002. 

Second  plea, — to  the  second  count, — that  the  said  grievances  in  that 
count  mentioned  were  grievances  alleged  to  have  been  sustained  by 
the  plaintiffs  by  and  in  consequence  of  the  defendants,  as  such  attor- 
neys for  the  now  plaintiffs  in  the  said  action  as  in'  that  count  mentioned, 
having  by  a  certain  writing  signed  by  the  now  defendants  as  such 
attorneys  for  the  now  plaintiffs  in  the  said  action,  consented,  as  in 
fact  under  the  advice  of  counsel  for  the  now  plaintiffs,  to  whom  all 
the  facts  were  communicated,  they  did  consent,  to  a  certain  order  being 
made  in  the  said  action  (by  ihe  said  consent  of  the  now  defendants  as 
^,j^^  the  attorneys  for  the  now  plaintiffs  in  the  said  action,  *and  by 
"I   the  consent  of  the  attorneys  of  the  said  plaintiffs  in  the  said 
action)  by  Sir  Samuel  Martin,  Knt.,  one  of  the  barons  of  the  said 
Court  of  Exchequer,  and  having  as  such  attorneys  for  the  now  plain- 
tiffs in  the  said  action  procured  and  accepted  due  service  in  the  said 
action  of  the  said  order,  which  order  was  and  is  in  the  words  and 
figures  following,  that  is  to  say, — "  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  and  by  consent,  I  do  order  that  the  proceedings 
in  this  action  be  stayed,  the  plaintiffs  being  at  liberty  to  sign  judg- 
ment in  ejectment  for  the  lands  and  premises  in  respect  of  which  the 
defendants  have  limited  their  defence,  with  costs  to  be  taxed  and  paid 
by  the  defendants  to  the  plaintiffs;  the  plaintiffs  to  be  at  liberty  to 
take  possession  forthwith,  without  executing  a  writ  of  possession  ;  the 
plaintiffs  consenting  and  agreeing  to  grant  or  obtain  a  lease  to  the 
defendants  of  the  piece  of  ground  part  of  Long  Close,  now  occupied 
by  them  as  a  garden,  and  enclosed  by  a  quick-fence,  and  protected  by 
a  dead  fence,  for  a  term  of  twenty-one  years,  at  a  rent  of  20«.  a  year: 
such  garden   being  within  the  parish  of  West  Wycombe,  and  the 
boundary  of  the  said  parish  ;  the  lease  to  contain  the  usual  covenants, 
and  be  prepared  at  the  expense  of  the  defendants,  who  are  to  execute 
a  counterpart,  and  not  to  be  at  liberty  to  inquire  into  the  lessors'  title. 
Dated  the  14th  day  of  July,  1862;"  That,  at  the  time  when  they  thi? 
defendants,  as  such  attorneys  for  the  now  plaintiff?)  in  the  said  action 
so  consented  to  the  said  order  being  so  made  as  aforesaid,  and  so  pro- 
cured and  accepted  the  service  of  the  said  order  in  the  said  action  as 
^foresaid,  they  the  defendants,  as  such  attorneys  for  the  now  plaintiff^ 
ill  the  said  action,  were  not  then  bound  by  or  under  any  orders  or 
directions  whatsoever  from  the  now  plaidtifis  not  to  compromise  ihe 
■^1'6'\  ®^^^  action,  and  were  then,  as  such  attorneys  for  the  now  plaiatilfi 
-^  in  *the  said  action,  and  under  and  by  virtue  of  the  Mid  retainer 
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in  the  said  second  count  mentioned,  at  full  and  perfect  liberty  to 
conduct  the  said  action  in  such  manner  as  to  them  the  said  defendamts, 
as  such  attorneys  for  the  now  plaintiffs  as  aforesaid,  should,  in  the 
exercise  of  due  and  reasonable  skill  and  care  in  that  behalf,  appear 
to  be,  and  be,  most  advantageous  and  beneficial  to  the  interests  of  the 
DOW  plaintiffs  with  reference  to  the  said  action  :  That  they,  the  defend- 
ants, as  such  attorneys  as  aforesaid,  in  so  consenting  to  the  said  order 
being  so  made  as  aforesaid,  and  in  so  procuring  and  accepting  due 
seririce  of  the  said  order  in  the  said  action  as  aforesaid,  acted  in  good 
faith  towards  the  now  plaintiff,  and  in  so  doing  exercised  due  and 
reaspnable  skill  and  care  in  that  behalf;  and  that  it  then  appeared  to 
them,  the  defendants,  that,  by  so  consenting  as  aforesaid,  and  by  so 
procuring  and  accepting  due  service  of  the  said  order  as  aforesaid, 
they  the  defendants  were  then  acting,  and  they  the  defendants  were 
then  acting,  in  the  manner  most  advantageous  and  beneficial  to  the 
interests  of  the  how  plaintiffs  with  reference  to  the  said  action :  That, 
afterwards,  and  before  the  commencement  of  this  suit,  the  now  plain- 
tifis  obtained  and  took  out  a  summons  in  the  said  action,  whereby  the 
plaintiffs  in  the  said  action  in  the  said  second  count  mentioned  were 
required  to  show  cause  why  the  said  order  and  consent,  and  also  the 
said  judgment,  should  not  be  set  aside,  on  the  ground  that  the  said 
consent  had  been  given  without  the  consent  of  the  now  plaintifib,  and 
against  their  instructions;  that  the  said  summons  afterwards  duly 
came  on  to  be  heard  and  argued,  and  the  same  was  duly  heard  and 
argued,  before  Willes,  J.,  who  then  dismissed  the  same,  and  ordered 
the  now  plaintii&  to  pay  the  costs  of  the  said  application :  That, 
afterwards,  and  before  the  commencement  of  *this  suit,  the  now  r^^,. 
plaintifb  obtained  a  rule  in  tlie  said  action  in  her  Majesty's  ^ 
Court  of  Exchequer  of  Pleas  at  Westminster,  whereby  the  plaintiffs 
in  the  said  action  were  required  to  show  cause  why  the  consent  to 
judgment  therein,  dated  the  14th  day  of  July,  1862,  and  signed  by 
Joseph  and  Thomas  Parrott,  the  defendants*  then  attorneys,  the  order 
of  Martin,  B.,  and  all  subsequent  proceedings,  should  not  be  set  aside, 
on  the  ground  that  the  said  consent  was  given  without  the  authority 
of  the  now  plaintiffs ;  and  that  the  said  rule  was  afterwards,  on  the 
24th  of  November,  1862,  duly  argued  by  counsel,  and  heard  before 
the  Barons  of  Her  Majesty's  Court  of  Exchequer  of  Pleas  at  West- 
minster, who  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  loth  of  January,  1863,  discharged  the  said  rule,  with 
costs.  ^<^ 

The  defendants  demurred  to  the  second  plea,  the  ground  of  de- 
murrer stated  in  the  margin  being,  **  that  the  ordinary  retainer  of  an 
attorney  by  a  defendant  in  an  action  does  not  warrant  or  authorize 
the  acts  complained  of  in  the  second  count,  under  the  circumstances 
disclosed  in  the  second  plea.'^    Joinder. 

Coleridge,  Q.  C.  (with  whoni  was  Francis),  for  the  plaintifl&.(a) — It 

(a)  The  pointf  marked  for  argnmeot  on  tbe  part  of  tbe  pUIniiffs  were  m  follows : — 

**  1.  That  the  ordinary  retainer  of  an  attorney  by  a  defendant  in  an  aotloa  doee  not  warrant 

or  aathorita  the  aeu  cemplaSnW  oC  in  the  •eei>nd  coant^  under  the  otreametanoei  dSielOMd  in 

the  Moond  plea :  • 

<*1  That  the  retainer  of  the  deftQndantf,  at  alleged  in  the  leeond  count,  and  admitted  in  the 

laeond  plea,  did  not  warrant  or  authorise  the  defendante  to  content  to  the  latd  order,  and  to 

Mnprenisa  the  aietion,  without  the  authority,  instrnctConf^  or  consent  of  the  plMntilb.'' 


77  CHOWN  p.  PABROTT.    B.  T.  186S. 


is  submitted, — first,  that  an  attorneT,  even  though  acting  booi  fide 
and  without  negligence,  and  for  the  benefit  of  his  client,  has  no  autho- 
*781  ^^^  ^^  ^compromise  an  action,  he  being  merely  employed  to 
-I  conduct  or  defend  it, — secondly,  that,  at  all  events,  he  has  no 
power  as  attorney  to  agree  to  any  terms  oltri  the  action.  The  exteat 
of  the  attorney's  authority  must  depend  upon  the  facta  and  circam- 
stances  of  each  particular  case.  [Willbs,  J. — ^The  plea  is  an  argu- 
mentative denial  of  the  negligence  charged  in  the  second  count.  It 
sets  out  something  which  is  not  complained  of.    It  is  an  abuse  to 

Slead  such  a  plea.]  In  Fray  v.  Yowles,  I  Ellis  &  Ellis  839  (E.  G.  L 
I.  vol.  102X  it  was  held,  that  an  attorney  retained  to  conduct  a  cause, 
and  having  express  directions  from  the  client  not  to  enter  into  a  oom- 
promise,  has  no  power,  under  such  retainer,  to  enter  into  any  compro- 
mise, even  though  it  be  reasonable  and  bon&  fide,  and  for  the  benefit 
of  the  client ;  and,  if  he  do  so,  is  liable  to  an  action  for  damages, 
though  the  damage  actually  sustained  be  nominal :  and  that  it  is  no 
defence  to  such  action  that  the  compromise  was  entered  into  by  the 
advice  of  counsel  retained  and  employed  by  the  attorney,  under  bis 
retainer,  for  the  conduct  of  the  cause.  That  shows  that  there  is  no 
such  inference  from  the  relation  of  attorney  and  client,  that  the  client 
cannot  limit  the  attorney's  discretion;  but  the  judgment  goes  &r 
beyond  that.  Lord  Campbell  says:  "The  plea  confesses  that  the 
defendant  was  retained  as  the  plaintifif's  attorney  to  conduct  these 
actions  for  her;  and  that,  having  express  directions  not  to  make  any 
compromise,  he  did  make  a  compromise;  but  alleges,  by  way  of  avoid- 
ance, that  the  compromise  was  oy  the  advice  of  counsel  engaged  by 
him  under  his  retainer,  and  was  for  her  benefit.  That  allegation 
must,  I  think,  be  taken  to  mean  that  the  compromise  was  for  her 
benefit  in  every  point  of  view,  pecuniary  and  otherwise.  Is  that  a 
defence?  I  think  not.  An  attorney  retained  to  conduct  a  cause  is 
entitled,  in  the  exercise  of  his  discretion,  to  enter  into  a  compromise, 
^791  ^^  ^®  *does  so  reasonably,  skilfully,  and  bonfi  fide  (as  the  defend- 
^  ant  is  to  be  taken  as  having  aone)»  provided  always  that  his 
client  has  given  him  no  express  directions  to  the  contrary;  but, 
where  these  directions  have  l>een  ffiveni  aneh  a  step,  though  perhaps 
binding  as  between  him  and  third  parties,  is  ultra  vires  as  between 
him  and  his  client."  Erie,  J.,  said :  *' The  client,  and  not  the  attor- 
ney, is  the  dominus  litis ;  and,  though  a  compromise  by  him,  without 
the  concurrence  of  the  attorney,  woqld  be  bad  if  (as  I  have  some- 
times seen)  it  were  a  conspiracy  to  deprive  the  latter. of  costs,  still  he 
has  the  general  right  to  fix  the  extent  of  the  retainer,  by  allowing  or 
by  forbidding  a  compromise."  And  Oompkm,  J.,  said :  "  This  is  an 
Motion  for  a  breach  <^  duty  arising  out  of  a  contract  between  the 
attorney  retained  to  conduct  a  cause  and  his  client;  and  I  think,  that, 
upon  such  retainer,  the  effecting  of  a  compromise  by  the  attorney 
contrary  to  the  express  directions  of  bis  client,  is  a  breach  of  duty. 
I  agree  with  my  Brother  Erie  that  the  client,  as  the  dominus  litis, 
has  a  right  to  decide  whether  or  not  there  ahall  be  a  compromise: 
and,  if  he  choosCB  to  add  to  the  general  retainer  the  stipulation  that 
there  ahall  be  no  compromise,  the  attorney  has  no  right  afterwards  to 
effect  one."  If  the  duty  ia  correlative  to  the  contract^  it  is  a  question 
in  eaek  ^oase  what  the  oratraot  ia.    [BTLtt^  J.-^  do  not  see  how  the 
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3|aestioD  arises  upon  this  record.  The  second  count  charges  the 
efendants  with  negligence;  and  the  plea  is  that  the  defendants  exer- 
cised doe  and  reasonable  care  and  skill  in  the  conddct  of  the  defence 
to  the  ejectment.  What  is  that  but  not  guilty  ?]  If  what  the  defend- 
ants did  was  in  breach  of  their  retainer^  it  is  negligence.  [Btles, 
J. — If  it  be  necessary  that  the  defendants  should  have  express  autho- 
rity to  do  as  they  did,  the  plea  contains  an  averment  that  they  had  it.} 
It  alleges  *that  the  defendants  had  it  as  attorneys  and  by  virtue  r^Q^. 
of  the  retainer.  That  raises  the. question  whether  the  mere  '■ 
retaining  an  attorney  to  defend  an  action  gives  him  authority  to  settle. 
It  is  not  disputed  that  an  attorney  may  have  authority  to  refer  ri 
cause, — ^Pilmer  r.  Delber,  8  Taunt.  486;  Fayiell  v.  The  Eastern 
Counties  Railway  Company,  2  Exch.  844, — that  is  merely  chanorinjr 
the  tribanal.  [Btleb,  J. — Is  there  any  precedent  of  an  action  against 
an  attorney  for  referring  a  cause  without  authority.?]  No.  [Btles, 
J. — It  must  have  been  done  hundreds  of  times.]  It  has  neyer  been 
questioned.  The  mere  fact  of  no  instance  being  found  is  not  conclu- 
rive  of  the  question.  In  Swinfen  v.  Swinfen,  24  Beavan  649,  27  Law 
J.  Ch.  85,  where  a  compromi.se  of  a  trial  at  law  was  made  by  counsel, 
upon  the  suprsrestion  of  an  attorney  that  such  compromise  would  be  desir- 
able. Sir  John  Romilly,  M.  R..  held  that  it  was  not  binding  upon  the 
client,  who  was  not  aware  of  it,  had  not  sanctioned  it,  and  refused  to 
acquiesce  in  it  In  giying  judgment,  His  Honour  says:  ''If  an  attor- 
ney is  employed  to  conduct  a  suit  for  a  client,  a  compromise  does  not 
in  terms  come  within  the  scope  of  his  authority :  it  is  not  within  the 
management  of  the  cause.  Upon  what  principle,  therefore,  can  it  be 
said  that  there  is  an  implied  authority  for  an  attorney  to  compromise 
the  suit  which  he  is  employed  to  conduct?  Suppose  an  attorney  is 
employed  to  recover  an  estate,  does  the  authority  extend  to  selling 
that  to  a  stranger?  Yet  a  compromise  is  nothing  more  than  a  sale 
from  the  plaintiff  to  the  defendant  upon  certain  terms.  I  should  as 
little  expect  an  attorney  to  have  such  an  authority  as  I  should  expect 
a  person  employed  to  take  horses  to  a  particular  place  to  feed  and  to 
break  them  in,  to  have  an  implied  authority  to  sell  or  to  exchange 
them.  A  coachman  drives  my  carriage,  and  I  am  liable  for  all 
Hhe  acts  which  he  does  whilst  driving  the  carriage:  but  he  has  r«o, 
no  authority  to  sell  or  exchange  the  carriage.  Unless  there  is  *■ 
some  different  rule  applicable  to  attorneys,  it  is  impossible  to  say  that 
an  attorney  has  an  implied  authority  to  dispose  of  the  subject-matter 
of  the  suit,  instead  of  conducting  the  cause,  which  he  is  employed  to 
do."  And  the  judgment  of  the  Master  of  thei  Rolls  was  affirmed  by 
the  Lords  Justices :  see  27  Law  J.,  Chan.  491.  The  opinions  of  the 
majority  of  this  court  when  the  motions  Were  made  here  were  the 
other  way :  see  18  C.  B.  485  (E.  C.  L.  R.  vol.  86),  I  C.  B.  N.  S.  864 
(E.  C.  L.  R.  vol.  87).  [WiLLBS,  J.— And  in  a  subsequent  case  of  Cham- 
here  V,  Mason.  5  C.  B.  N.  S.  59,  we  adhered  to  the  opinion  of  the 
nwjority.]  The  question  in  Swinfen  v.  Swinfen  was  different  from  the 
question  here:  it  was  whether  the  client  could  by  attachment  or  by 
bill  for  specific  performance  be  compelled  to  carry  out  a  compromise 
which  had  been  made  without  her  consent  and  in  defiance  of  her 
express  commands.  The  ease/  therefore,  does  not  touch  the  question 
whether  or  not  she  could  have  maintained  an  action  against  her  atto^- 
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ney.  [Willbs,  J. — Swinfen  v.  Swinren  was  the  case  oF  an  issue  oat 
of  Chancery ;  which  fully  accounts  for  the  expressions  used  when  the 
matter  was  before  the  equity  judges.]  In  Viner's  Abridgment,  Attor- 
ney (P.),  pi.  6,  it  is  said  that  "the  act  of  the  attorney  shall  prejudice 
his  master  in  the  principal  maiter ;  for,  if  he  confess  the  action  with- 
out the  consent  and  will  of  the  master,  this  shall  bind  his  master ;  bat 
otherwise  it  is  in  collateral  matters :"  per  Montague,  J.,  and  Haugh- 
ton,  J.,  in  Gray  v.  Gray,  2  Roll.  R.  63.  The  defendants,  here,  there- 
fore,  clearly  could  have  no  authority  to  bind  their  clients  in  the  mat- 
ter of  the  lease.  The  advice  of  counsel  gives  the  attorney  no 
protection.  This  is  clearly  settled  in  Godefroy  i;.  Dalton,  6  Bingh. 
#00-.  *469  (E.  C.  L.  R.  vol!  19),  4  M.  &  P.  169,  and  Fray  v.  Voules,  1 
^^^  Ellis  &  Ellis  839  (E.  C.  L.  R.  vol.  102). 

O'Malley,  Q.  C.  (with  whom  was  David  Keane),  contri. — The  count 
is  framed  on  the  assumption  that  this  was  an  ordinary  retainer,  and 
that  the  defendants  were  guilty  of  negligence.    The  plea  alleges  that 
the  defendants  by  virtue  of  their  retainer  had  authority  so  to  conduct 
the  defence  as  should  seem  to  them  to  be  best,  that  they  acted  with 
due  and  reasonable  skill  and  care,  and  were  guilty  of  no  negligence, 
and  that  they  acted  in  the  manner  most  advantageous  and  beneficial 
to  the  interests  of  the  plaintiffs.     All  the  authorities  admit  that  the 
compromise  is  binding  as  to  third  persons,  although  the  attorney  may 
be  liable  to  his  client  if  he  act  in  aefiance  of  a  condition  attaching  to 
his  authority  in  the  origin  of  his  employment;  but  it  must  be  a  stipu- 
lation necessarily  qualifying  the  authority  arising  from  the  retainer. 
Fray  v.  Voules,  1  Ellis  &  Ellis  839,  is  in  favour  of  the  defendants. 
That  was  an  action  against  the  attorney  for  express  transgression  of 
the  terms  of  the  authority  conferred  upon  him  by  the  client.    [Willes, 
J. — The  cases  are  all  collected  in  Lush's  Practice,  2d  edit.  195,  196.] 
Eble,  C.  J. — I  am  of  opinion  that  the  plea  is  an  answer  to  the 
charge  of  negligence,  as  put  by  Mr.  O'Malley,  and  can  be  sustained 
without  going  into  the  general  question,  whether  an  ordinary  retainer 
authorizes  the  attorney  to  compromise  the  suit,  in  the  absence  of 
express  directions  to  him  to  the  contrary.     Under  the  circumstances 
disclosed  by  the  plea,  I  think  the  plaintiflTs  claim  is  clearly  not  sus- 
tainable.    The  plea  states  that  the  defendants  had  no  special  instruc- 
tions not  to  compromise  the  action,  and  were  under  their  retainer  at 
full  liberty  to  conduct  the  action  in  such  manner  as  in  the  exercise  of 
*831  ^^^  ^^^  reasonable  ^skill  and  care  should  appear  to  them  to  be 
^  and  should  be  most  advantageous  and  beneficial  to  the  interests 
of  the  plaintiffs ;  that  they  acted  in  good  faith,  and  in  doing  as  they 
did  exercised  due  and  reasonable  skill  and  care;  and  that  it  appearra 
to  them  that  in  taking  the  course  they  did  they  were  acting,  and  they 
were  in  fact  acting,  in  the  manner  most  advantageous  and  beneficial 
to  the  interests  of  the  plaintiffs.    This,  therefore,  goes  far  beyond 
any  of  the  cases.     I  apprehend  the  rule  of  law  is  well  established, 
that  the  general  authority  to  conduct  a  cause  gives  the  attorney 
authority  to  compromise.     The  reason  why  the  compromise  is  held  to 
be  binding  upon  the  client,  is,  because  the  attorney  is  bis  general 
Hgent  for  that  purpose.     I  think  that  is  established  by  Fray  v.  VouleSi 
1  Ellis  &  Ellis  839.  where  it  was  held  that  an  attorney  who  makes 
a, compromise  in  defiance  of  the  expreas  directions  of  his  client  pot  to 
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do  so,  is  guilty  of  a  breach  of  duty.  Two  of  the  ju<lo:es  say  that  it 
depenrls  upon  the  contrnct  in  each  particular  case,  and  hold  (which. 
was  sufficient  for  the  decision  of  that  case)  that  the  action  lay  against 
the  attorney  there  because  he  was  prohibited  ;  which  would  seem  to 
imply,  that,  if  he  had  not  been  expre&^ly  prohibited  from  compro- 
mising, the  compromise  would  have  been  a  lawful  act  on  his  part.  I 
think  the  defendants  are  entitled  to  judgment. 

WiLLBS.  J. — I  am  of  the  same  opinion.  I  have  already  stated  the 
view  I  take.  I  would  only  add  that  the  order  of  my  Brother  Martin 
is  a  mere  order  that  the  plaintiffs  shall  have  judgment  by  default,  and 
that  the  plaintiffs  in  the  ejectment  shall,  if  the  defendants  think  fit  to 
call  for  it,  grant  them  a  lease  of  the  Long  Close.  This  latter  stipu- 
lation in  no  degree  prejndices  the  parties.  Then,  does  an  action  lie 
against  an  attorney  merely  because  he  has  suffered  judgment  to 
*go  by  default,  although  in  so  doinsc  he  may  have  acted  with  the  r,g  j 
most  consummate  skill  and  care,  and  his  doing  so  may  have  been  *• 
greatly  for  the  benefit  of  his  client?  I  cannot  give  my  assent  to  a 
conclusion  so  absurd. 

Byles,  J.r-I  neeil  only  say  that  I  concur  in  the  opinions  expressed 
by  my  Lord  and  my  Brother  Willes.  In  matters  of  this  nature,  the 
responsibility  of  attorneys  (from  which  counsel  are  exempt)  is  already 
sufficiently  serious.  In  Fray  v.  Voules,  1  Ellis  &  Ellis  839  (E.  0.' 
L.  R.  vol.  102),  the  attorney  did  not  exercise  due  and  reasonable  care 
and  skill:  he  agreed  to  a  compromise  in  defiance  of  the  express  pro- 
test of  his  client.  Here,  however,  the  record  shows  that  what  was 
done  by  the  defendants  was  done  in  the  exercise  of  their  ordinary 
duty,  and  in  a  skilful,  careful,  and  proper  manner. 

Keating,  J. — I  am  of  the  same  opinion.  Attorneys  must  of  neces- 
sity, in  the  absence  of  express  instructions  to  the  contrary,  have  the 
authority  alleged  in  this  plea,  which  I  think  affords  a  complete  defence 
to  the  charge  of  negligence.  It  may  be  that  the  distinction  suggested 
by  Mr.  Coleridge  is  well  founded.  The  case  of  Fray  v.  Voules  fur- 
nishes an  instance  of  that.  It  may  well  be  that  the  general  authority 
of  the  attorney  may  be  limited  by  express  instructions.  Our  judg- 
ment on  this  occasion  d6es  not  in  the  least  interfere  with  anything 
there  said  as  to  the  plaintiff  being  dominus  litis. 

Judgment  for  the  defendants. 


*INGLEBACH  and  Another  v.  NICHOLS.    April  27.  [*85 

A  deed  of  eompoiiiion,  which  parported  to  be  made  between  the  debtor  Mid  the  several  per 
■0111,  creditors,  whoee  namet  aod  seals  were  subscribed  and  affixed  thereto,  contained  the  fol- 
lowiag  eorenant, — "  And  each  of  them  the  said  creditors  parties  hereto  doth  hereby  for  him- 
6elf,  bis  execvtors,  Ae.,  covenant  with  the  said  N.  (the  debtor),  bis  executors,  Ac ,  to  retire  and 
deliver  ap  to  him  and  them,  cancelled  and  diseharged,  all  bills  of  exchange  or  promissory  notes 
given  to  the  said  creditors  or  any  or  either  of  them  before  the  date  hereof,  for  any  debt  dae  to 
him  or  them  from  the  said  N.,  or  for  which  the  said  N.  is  liable,  and  to  hold  him  and  them 
harmless  against  all  cosis,  oharges.  damages,  and  expenses  to  which  they  or  he  may  be  put  in 
conseqaenee  of  or  in  default  of  the  non-retirement  of  the  samn :" — Held,  not  a  valid  deed 
within  the  192d  section  of  the  Bankruptcy  Act,  1861, 2i  A  25  VicU  o.  13i. 

This  was  an  action  for  goods  bargained  and  sold,  goods  sold  and 
delivered,  and  money  found  due  upon  accounts  stated. 
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execute  receipts,  acquittances,  or  other  discharges  for  tbe  same  respect- 
ively ;  and,  on  non-payment  or  non-delivery  thereof  respectively,  to 
commence  and  prosecute  any  action,  suit,  or  other  proceedings  what- 
soever for  recovering  and  compelling  the  delivery  or  payment  thereof 
respectively;  and  also  to  adjust,  liquidate,  and  finally  settle,  ^11 
*0^1  ^^^^""^^'  ^dealings,  and  transactions  whatsoever  relating  to  the 

^  said  trust-estate  and  premises ;  and  for  all  or  any  of  the  purposes 
aforesaid  to  use  the  name  of  the  said  George  Hart ;  and  whatsoever 
the  said  Charles  Chase,  his  executors  or  administrators,  shall  lawfully 
do  or  cause  to  be  done  in  the  premises,  the  said  George  Hart  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  Charles  Chase,  his  executors,  administrators,  and 
assigns,  to  allow,  ratify,  and'  confirm :  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  every  receipt  of  the  said  Charles 
Chase,  his  executors  and  administrators,  for  any  money  payable  to 
him  or  them  by  virtue  of  these  presents,  shall  effectually  discharge 
the  persons  paying  the  same  from  being  obliged  to  see  to  the  applica- 
tion thereof,  or  from  being  answerable  or  accountable  for  the  misappli- 
cation or  non-application  thereof:  And,  further,  that  the  said  Charles 
Chase,  his  executors  and  administrators,  shall  not  be  answerable  for 
any  loss  or  damage  which  may  happen  in  the  execution  of  the  trusts 
herein  contained  without  his  wilful  default;  and  also  that  it  shall  be 
lawful  for  the  said  Charles  Chase  to  make  to  the  said  George  Hart 
such  allowance  or  return  to  him  such  part  of  his  household  furniture 
or  effects,  not  exceeding  the  value  of  20Z.,  as  he  may  deem  expedient: 
And  the  said  George  Hart  and  Charles  Warne  do  hereby  for  them- 
selves and  their  respective  heirs,  executors,  and  administrators,  jointly, 
and  each  of  them  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  separately,  covenant  with  the  said  Charles  Chase,  his 
executors  and  administrators,  that  they  the  said  George  Hart  and 
Charles  Warne,  or  one  of  them,  their  or  one  of  their  heirs,  executors, 
or  administrators,  shall  and  will  pay  unto  the  said  Charles  Chase,  his 
♦941   ^x®^^^'^''^  or  administrators,  as  such  trustee  or  *trustees  for 

^  himself  and  the  said  parties  hereto  of  the  third  and  fourth  parts 
a  composition  of  9^.  in  the  pound  on  the  respective  amounts  of  the 
debts  of  the  said  Charles  Chase  and  the  saia  parties  hereto  of  tbe 
Second  and  third  parts,  at  the  times  following,  that  is  to  say,  the  sum 
of  4«.  6(/.  in  the  pound  on  the  10th  of  February,  1868,  and  the  further 
sum  of  48,  6(2.  in  the  pound  on  the  10th  of  August,  1863 :  Provided 
always,  that,  if  default  shall  be  made  in  the  payment  of  tbe  said  compo- 
sition of  9^.  in  the  pound  at  the  times  hereinbefore  mentioned,  or  either 
of  them,  then  it  shall  be  lawful  for  the  said  Charles  Chase,  his  execu- 
tors and  administrators,  and  he  and  they  are  hereby  fully  empoweretl, 
without  any  further  concurrence  of  the  said  George  Hart  or  any 
other  person  or  persons  whomsoever,  to  collect  and  receive  and  sell 
and  dispose  of  tbe  said  hereby-assigned  premises,  and  every  part 
thereof,  either  by  public  sale  or  private  contract,  and  in  one  or  more 
lot  or  lots,  with  liberty  to  give  any  credit  for  the  same  or  to  take  any 
security  for  the  purchase-money  or  any  part  thereof,  as  to  the  said 
Chartes  Chase,  his  executors  or  administrators,  shall  seem  proper; 
and  upon  trust,  out  of  the  moneys  to  be  received  by  virtae  of  these 
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preaeDts,  to  pay  all  costs  and  expenses  of  proposing,  preparing, 
ODgrossing,  and  executing  these  presents,  and  attending  or  relating  to 
the  said  hereby  assigned  premises  or  the  trusts  hereby  created ;  and, 
in  the  next  place,  to  retain,  pay,  and  satisfy  rateably  and  proportion- 
ably,  without  any  preference  or  priority,  to  himself  the  said  Charki 
Ghase  and  the  other  persons  parties  hereto  who  shall  execute  these  presents 
within  three  calendar  months  from  the  date  h^eof  the  several  debts  or 
sums  set  opposite  to  their  respective  names  in  the  said  schedule  hereto : 
Provided  nevertfieless  that  stick  creditors  of  the  said  George  Hart  as  shall 
not  execute  or  assent  in  uniting  to  *take  the  benefit  of  these  presents   r^Qg 

on  or  before  the day  of  November  next  shaU  be  excluded  *■ 

from  ail  benefit  under  these  presents :  And  this  indenture  lastly  witness- 
cth,  that^  in  consideration  of  the  premises,  and  of  the  assignment  and 
covenant  hereinbefore  contained,  the  said  several  creditors  parties 
hereto  of  the  second,  third,  and  fourth  parts  do  and  each  of  them  doth 
hereby  acquit,  release,  and  for  ever  discharge  the  said  George  Hart 
of  and  from  all  and  all  manner  of  debt  and  debts,  sum  and  sums  of 
money,  bills,  bonds,  notes,  accounts,  reckonings,  judgments,  execu- 
tions, actions,  suits,  claims,  and  demands  whatsoever,  which  they  the 
said  releasing  parties  or  any  or  either  of  them,  their  or  any  or  either 
of  their  partner  or  partners,  now  have  or  hereafter  may  have  against 
the  said  George  Hart,  his  executors  or  administrators,  for  or  in  respect 
of  any  debt,  transaction,  matter,  or  thing  up  to  the  day  of  the  date 
hereof:  In  witness,"  &o.:  Averment,  that  the  defendant  and  the  said 
Charles  Chase  and  Charles  Warne  and  certain  of  the  creditors  of  the 
defendant  executed  the  said  deed,  such  creditors  being  a  majority  in 
namber  representing  three  fourths  in  value  of  all  his  creditors  whose 
debts  amounted  respectively  to  lOZ.  and  upwards ;  and  that  the  said 
creditors  who  so  executed  the  said  deed  in  writing  assented  to  and 
approved  of  the  said  deed ;  and  that  all  the  conditions  required  by 
the  Bankruptcy  Acts  now  in  force  concerning  deeds  of  composition 
were  complied  with  and  fulfilled  by  the  said  defendant,  so  that  the 
said  deed  became,  and  the  defendant  said  that  the  same  did  become, 
and  was,  binding  on  all  the  creditors  of  the  said  defendant,  including 
the  plaintiff. 

The  plaintiff  demurred  to  this  plea,  the  ground  of  demurrer  stated 
in  the  margin  being,  '*  that  the  deed  only  purports  to  bind  creditors 
acceding  within  a  *giv6n  time,  and  it  therefore  is  not  a  valid   r^^^ 
deed  within  the  Bankruptcy  Act,  1861,  or  otherwise  binding   ^ 
on  the  plaintiff."    Joinder. 

Asnland,  in  support  of  the  demurrer.(a) — The  main  objection  to 
this  deed  is,  that  the  benefit  of  it  is  limited  to  those  creditors  who 
execute  within  three  months :  Berridge  v.  Abbott,  13  C.  B.  N.  S.  507 
(E.  C.  L  B.  Vol.  106),  and  the  cases  there  cited. 

(«)  Tb«  potota  narked  for  arpmevt  on  tbe  part  of  Iht  ptalDtiff  ii«ra  aa  foU«wa  :— 
"Tbal  tba  dead  pleaded  by  the  defendant  ia  not  binding  on  the  plaintiff  aa  a  non-ezecnting 
eiedltor,  beesnae  it  parporta  only  to  be  made  with  exeonting  oreditora,  and  pToridea  for  paj- 
iMDt  ef  a  eoopotition  to  ezeenting  ereditora  only,  and  becanae  it  reqnirea  oreditora  to  ezeente 
vilhia  a  ipecified  time,  and  pnrporta  to  releaae  only  the  etaima  of  exeevting  ereditora,  and  eon- 
taiM  no  releaae  of  the  debt  now  rood  for,  and  otherwim  ia  not  a  deed  of  eompoattion  within  <ha 
ftoritiena  of  the  Bankmptcy  Aeta:  and  thnt the  plea  it  bad  fbrnotabowing  that  A«4aa«wta 
•smitd  or  ragiatered  before  thia  anit'' 
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F.  If.  White,  contri,  was  called  upon  to  support  his  plea.(a)— The 
distinction  between  this  case  and  Ex  parte  Morgan,  In  re  Woodhoase, 
82  Law  J.,  Bankruptcy,  15,  is  obvious.  The  proviso  ''that  such  ere- 
*d71   ^^^^^^  ^^  YihTi  *as  shall  not  execute  or  assent  in  writing  to  take 

^  the  benefit  of  the  deed"  within  the  time  limited  ''shall  be 
excluded  from  all  benefit"  under  it,  has  not  the  efiect  supposed;  for, 
in  equity  it  is  held  that  time  is  not  of  the  essence  of  the  deed,  but  the 
party  might  come  in  and  claim  the  benefit  of  it  at  any  time:  Whit- 
more  V,  Turquand,  80  Law  J.,  Chan.  845 ;  and,  if  the  deed  might 
operate  for  the  benefit  of  non-assenting  creditors,  it  is  a  good  deed 
within  s.  192  of  the  24  &  25  Vict.  c.  184.  In  Ex  parte  Godden,  In 
re  Shettle,  82  Law  J.,  Bankruptcy,  87,  secured  creditors  were 
expressly  excluded.  In  Ingelbacn  v.  Nichols,  antfe,  p.  85,  the  deed 
purported  to  be  made  only  between  the  debtor  and  the  assenting  cre- 
ditors: here,  it  is  made  with  a  trustee  for  all  who  may  hereafter 
assent  to  it.  The  non-execution  is  cured  by  s.  197,  which  enacts, 
that,  ''  from  and  after  the  registration  of  such  deed  or  instrument  in 
manner  aforesaid,  the  debtor  and  creditors  and  trustees,  parties  to 
such  deed,  or  who  have  assented  thereto  or  are  hound  thereby,  shall  m 
all  matters  relating  to  the  estate  and  efiects  of  such  debtor  be  subject 
to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall  respectively 
have  the  benefit  of  and  be  liable  to  all  the  provisions  of  this  act,  in 
the  same  or  like  manner  as  if  the  debtor  had  been  adjudged  a  bank- 
rupt, and  the  creditors  had  proved,  and  the  trustees  had  been  ap- 
pointed creditors'  assignees  under  such  bankruptcy."  In  Harris  v, 
Pettit,  31  Law  J.,  Ch.  552,  where  the  question  was  whether  a  deed 
of  this  sort  (all  the  provisions  of  the  68th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  having  been  complied  with)  was  an 
act  of  bankruptcy,  Vice-Chancellor  Stuart  says :  *'  The  argument  in 
support  of  the  proposition  that  the  deed  was  an  act  of  bankruptcy, 
is,  that  it  is  not  a  deed  in  favour  of  all  the  creditors  of  Ivens, 
*d81    ^^^^^^^  ^^  ^^  ^^^y  ^^  favour  of  those  particular  creditors  *of  his 

^  who  should  come  in  and  prove  within  a  given  time.  I  am 
clearly  of  opinion  that  the  assignment  was  for  the  benefit  of  all 
Ivens's  creditors,  because  as  soon  as  it  had  been  executed  by  him  and 
his  trilstees  one  and  all  of  his  creditors  were  entitled  to  come  in  and 
take  a  dividend  out  of  his  estate.  To  say  that  because  some  creditors 
.might  not  come  in  under  the  assignment,  therefore  it  was  not  for  the 
lx3nefit  of  all  of  them,  is  an  argument  which  is  not  maintainable." 
Thit  case.is  precisely  in  point.  [Willbs,  J. — Legg  v.  Cheesebrough, 
0, 0.  B.  N.  S.  741  (E.  C.  L.  E.  vol.  94),  shows  that  it  is  only  the  per- 
sons whose  names  and  seals  are  affixed  to  the  deed  who  are  bound  by 
it.  The  language  of  the  recent  Bankruptcy  Act  is  the  same  in  this 
respect  as  that  of  the  old  one.]  Macnaught  v.  Bussell,  1  Hurlst  & 
N.  611,  and  Irving  v.  Gray,  3  Hurlst.  &  N.  84,  show  that  this  is  a 

(a)  The  points  marked  for  argument  on  Uie  part  of  the  defendant  were  ai  follows : — 

"  That  the  deed  set  out  in  the  plea  is  by  Yirtoe  of  the  192d  section  of  the  Bankniptey  Aeu 

1861,  binding  on  all  the  creditors  of  the  defendant,  incladiog  the  pli|in tiff,  although  he  did  not 
.  ezeonte  the  same,  and  that  the  plea  sufficiently  shows  that  the  provisions  of  that  act  bare  been 

eomplied  with ;  and  that  the  defendant  by  the  operation  of  the  said  deed  was  thereupon  released 

from  the  causes  of  aotion  alleged  in  the  declaration :  .    .  , 

«<And  that  the  deed  and  assignment  thereby  made  were  ia  eifect  for  the  benelt  ot  aU  the 

cnditois  of  the  defendanu" 
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ralid  deed.     [Wjlles,  J. — Both  those  cases  were  cited  and  distin- 

!;nished  in  Legg  v.  Gheesebrough,']     If  this  be  a  good  deed  either  at 
aw  or  in  equity,  it  ia  within  s.  192  of  the  Bankruptcy  Act,  1861, 

Erlb,  C.  J. — As  I  read  the  judgment  of  the  Lord  Chancellor  in 
Ex  parte  Morgan,  In  re  Woodhouse,  82  Law  J.,  Bankruptcy,  16,  a 
deed  in  the  form  of  that  set  out  in  this  plea  is  not  a  valid  deed.  The 
proviso  which  follows  the  distribution  clause  is  rather  an  aggravation 
than  a  cure  of  the  disease. 
The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff.(a) 

(a)  8m  the  next  oase.. 


♦ILPERTON  V.  CASTRIQUE.    J/oy  6.  [*99 

A  deed  of  cemposUion  which  parports  to  be  made  between  the  debtor  end  sneh  of  his  credit- 
en  ei  tball  exeevte  the  »ame,  and  which  either  expressly  or  impliedly  exolndei  Arom  its  bene- 
fits and  prorisions  non-exeenting  creditors,  ia  not  a  valid  deed  withhi  the  192d  section  of  the 
Bankmptey  Act,  1801. 

On  the  20th  of  December,  1861,  juderment  was  signed  acfainst  the 
defendant  in  this  cause  for  1887.  IBs.  6d.,  the  sum  found  due  by  an 
arbitrator  to  whom  the  same  and  all  matters  in  difference  between  the 
parties  were  referred  by  an  order  of  nisi  prius.  On  the  31st  of  March, 
1862,  the  plaintiff  discovered  that  the  defendant  had  executed  a  deed 
purporting  to  be  a  deed  of  composition  and  release  between  himself 
and  his  creditors,  dated  the  17th  of  January,  1862,  whereby  he  pro- 
posed to  pay  and  his  said  creditors  agreed  to  accept  a  composition  of 
2$,  6(2.  in  the  pound  in  full  satisfaction  and  discharge  of  their  debts,  to 
be  paid  by  the  defendant  within  one  month  from  the  execution  of  the 
deed,  and  that  the  deed  had  been  duly  left  for  registration  pursuant  to 
the  provisions  of  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.  The 
ie&\  was  as  follows: — 

"This  indenture,  made  the  17th  day  of  January,  1862,  between 
Louis  Castriquc,  of,  &c.,  of  the  first  part,  and  the  several  other  persons 
creditors  of  the  said  Louis.  Castrique  whose  names  and  seals  or  the 
names  and  seals  of  whose  respective  firms  are  hereto  subscribed  and 
afiixed,  of  the  second  part:  Whereas  the  said  Louis  Castrique  is  in- 
debted to  the  several  parties  hereto  of  the  second  part  in  the  several 
sums  of  money  set  opposite  their  respective  names  in  the  schedule 
hereunder  written,  and  being  unable,  owing  to  the  numerous  and  heavy 
losses  which  he  has  recently  sustained  in  his  business,  and  of  which 
the  said  parties  hereto  of  the  second  part  are  well  aware,  to  pay  his 
said  debts  in  full,  has  proposed  to  his  said  creditors  to  pay  them  a  com- 
position of  is.  6t/.  in  the  *pound  on  their  respective  debts,  in  r*iAA 
full  satisfaction  and  discharge  thereof,  such  composition  to  be  •■ 
payable  within  one  calendar  month  from  the  date  and  execution  of 
these  presents  by  the  said  Louis  Castrique ;  and  the  said  creditors, 
parties  hereto  of  the  second  part,  have  respectively  agreed  to  accept 
the  said  composition  in  full  discharge  of  their  said  debts,  and  to  re- 
lease the  said  Louis  Castrique  therefrom  in  manner  hereinafter  appear- 
ing :  Itow,  this  indenture  witnesseth,  that,  in  consideration  of  the  pre 
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and  the  amount  of  the  composition  had  been  dnij  tendered  to  the 
plaintiff  for  hia  execution  and  acoeptan^,  after  the  deed  had  been 
executed  by  the  defendant  and  by  tne*fei^t  creditors  whose  names 
appeared  in  the  schedule,  and  who  oppsli^ted  more  than  a  majority 
in  number  and  represented  more  th^  'three-fourths  in  value  of  all 
his  creditors  at  that  time ;  but  tjiat'jt^*  plaintiff  refused  to  execute  the 
one  or  receive  the  other.  The!q>aMtion  is  whether  the  deed  executed 
by  the  defendant  is  a  vali4*dre99  within  s.  192  of  the  24  &  25  Yict  c. 
184.  It  may  now  be  cooj^d^ed  to  be  settled  by  the  decisions  of  the 
Lords  Justices  in  Ex  pt^ite  Bawlings,  In  re  Bawlings,  82  Law  J., 
Bankruptcy,  27,  and.  Ex  parte  Oodden,  In  re  Shettle,  32  Law  J., 
Bankruptcy,  87,,'Siod.bf  the  Lord  Chancellor  in  Ex  parte  Morgan, 
In  re  WoodhQi^';^  Law  J.,  Bankruptcy,  15,  that  a  composition 
deed  is  within-9.*J.'92.  It  is  also  thrown  out  that  the  composition 
must  be  witltt^f  available  for  all  the  creditors.  [Willss,  J. — When 
I  made.  tUe. order  I  had  the  decision  of  this  court  in  Legg  v.  Cheese- 
brough;:6*(5.  B.  K  S.  741  (B.  C.  L.  R.  vol.  94),  in  my  mind.]  Here, 
the  deed  purports  to  be  made  between  the  debtor  of  the  first  part, 
and  "  the  several  other  persons  creditors  of  the  said  Louis  Castrique 
whose  names  and  seals,  &c.,  are  hereto  aubsoribed  and  affixed,"  of  the 
second  part :  and  all  through  the  deed  the  covenants  are  with  "  the 
said  creditors  parties  hereto  of  the  second  part."  That  has  always 
been  the  common  form,  (a)  The  names  of  the  parties  could  not  be 
inserted  at  the  commencement  of  the  instrument.  None  of  the 
creditors  are  in  terms  excluded  from  participation.  The  deed,  there- 
«in^l  ^^^^'  ^  ^^  ^P^°  ^  ^^®  objection  *which  was  held  to  render  the 
^"^J  deed  void  in  Walter  v.  Adcock,  7  Hurlst.  k  N.  541.  In  the 
reign  of  William  8,  there  was  a  statute,  8  &  9  W.  3,  c.  18,(&)  the 
language  of  which  was  similar  to  though  better  expressed  than  that 
of  the  existing  statute.  The  title  of  that  act  was  *'  An  act  for  relief 
of  creditors,  by  making  compositions  with  their  debtors,  in  case  two 
thirds  in  number  and  value  do  agree."  It  recites  that  *'  many  debtors, 
disabled  by  losses  and  misfortunes  to  pay  their  whole  debts,  are  often 
willing. to  make  what  satisfaction  they  can  for  the  same,  so  as  they 
nuy  enjoy  their  liberty  upon  reasonable  agreements  or  compositions ; 
bi;t^  some  few  creditors  insisting  on  their  whole  debts,  and  executors, 
administrators,  guardians,  or  trustees  being  incapacitated  to  make 
any  composition,  such  debtors,  despairing  to  see  an  end  of  their 
troubles,  transport  themselves  and  their  effects  beyond  sea  or  con- 
sume the  same  in  prisons  or  pretended  privileged  places,  to  their 
utter  rain,  and  become  useless  to  the  government  and  their  families, 
a  burthen  to  their  relations  or  the  parishes  they  live  in,  and  all  their 
creditors  lose  what  may  be  had  for  their  debts;"  and  enacts  for 
remedy  thereof  "  that  it  shall  and  may  be  lawful  to  and  for  two-third 
parts  or  more  in  number  and  value  of  all  real  creditors,  their  exe- 

(a)  TJalesfl  ft  trnfltet  ia  interposed. 

(5)  To  be  found  onlj  in  the  8t»tates  of  the  Reslm.  Tbif  statute  wm  repealed  by  the  9  A  Itt 
Will.  8,  e.  29,  which  reoites  that  that  aet  **  had  not  answered  the  end  for  which  the  ■ame  was 
Intended,  in  regard  thal^  notwithitanding  the  proTisions  in  the  said  act  for  prerenting  frands  ia 
the  making  such  oompoiitioof,  many  frandolent  praotioes  had  been  oomnitted,  by  makiag  prs> 
tended  agreements  with  persons  who  were  not  real  creditors,  and  for  grater  adrantages  than 
what  weril  expressed  in  snch  compositions,*  which  practice  had  (as  there  was  Joai  Maai  t» 
fear)  occasioaed  mneh  peijnry." 
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cutors,  admitiifltrfttors,  gus^rdians,  and  trustees,  and  other  persons 
^authorized  by  them  or  any  of  them,  to  make  such  agree-  r^t-tfia 
nenta  or  oompositions-  as  they  shall  think  fit  and  reasonable  ^ 
with  any  of  their  debtoiis  Who,  being  unable  to  pay  their  whole  debts, 
have  withdrawn  or  absconded  themselves  from  their  usual  places  of 
abode,  or  are  or  shall  become  prisoners  for  debt  before  the  17th  of 
November,  1606;  and  that  every  such  agreement  or  composition, 
being  made  for  the  eqtiftl  benefit  of  all  the  creditors  in  proportion  to 
their  respective  debts,  and  subscribed  and  sealed  by  the  aforesaid 
two'third  parts  or  more  in  value,  without  any  secret,  fraudulent,  or 
collateral  agreement  for  any  greater  advantage  than  is  therein  ex- 
pressed, shall  be  binding  to  and  conclude  all  the  other  creditors,  their 
executors,  administrators,  guardians,  and  trustees,  and  all  persons 
aathonaad  by  or  daiihing  under  them  or  any  of  them,  as  fully  and 
effectually  to  an-i&tents  and  purposes  as  if  all  and  every  of  them  had 
actually  made  and  subacvibea  and  sealed  such  agreement  or  composi- 
tion; and  no  executor,  administrator,  guardian,  or  trustee  shall  be 
chargeable  or  accountable  for  more  than  what  he  or  she  shall  receive 
thereby ;  any  former  law  to  the  contrary  in  anywise  notwithstanding." 
Two  cases  occurred  while  that  act  wad  in  force,  viz.  Ellis  v.  Ollave,  8 
Salk.  60,  and  Feltham  v,  Cudworth,  2  Ld.  Baymi  760,  3  Salk.  69, 
Goroyns  112,  7  Mod.  10.  In  the  first-mentioned  case,  an  objection 
was  made  to  the  condposition,  ''for  that  the  agreement  appeared  to  be 
only  to,  for,  and  with  these  creditors  who  were  parties  and  had  signed 
the  composition :  but  this  objection  was  disallowed,  becaitse  the  statute 
mahee  this  an  agreement  for  the  reetP  [WiLLKS,  J.— The  8d  Salkeld 
has  always  been  considered  apocryphal.]  In  Feltham  t;.  Cudworth, 
it  was  held,  that,  where  a  statute  authorizes  a  certain  proportion  of  a 
man's  creditors  to  enter  into  a  composition  with  him,  and  declares 
that  such  a  ^composition  being  entered  into  for  the  equal  r»|A<^ 
benefit  of  all  his  creditors,  shall  bind  all,  a  composition  to  ^ 
take  a  certain  snm  in  the  pound  for  the  debts  due  to  such  of  the 
creditors  as  should  sign  it,  is  a  composition  within  the  statute  for  the 
benefit  of  aU  the  creditors,  and  all  will  be  entitled  to  it.  In  the  argu- 
ment there  it  is  said  (2  Ld.  Raym.  763) :  ''  A  second  exception  taken 
by  the  plaintiff's  counsel  was,  that  the  act,  as  it  is  pleaaed,  is,  that 
every  composition  made  for  the  equal  benefit  of  all  the  creditors  in 
proportion  to  their  respective  debts,  and  subscribed  and  signed  by 
two-third  parts  in  number  and  value,  shall  bind,  &c.,  then  this  com- 
position pleaded  in  the  defendant's  plea  does  not  appear  to  be  made 
for  the  equal  benefit  of  all  the  creditors;  for,  it  is  pleaded  to  have 
been  made  by  two-thirds  in  number  and  value,  and  that  they  agreed 
to  accept  id.  for  every  pound  due  to  themselves ;  so  that  it  was  made 
for  their  benefit  only,  and  not  for  the  benefit  of  the  other  creditors ; 
and  consequently  the  composition  is  not  such  as  will  oblige  the  other 
creditors  by  the  act  of  parliament."  To  which  it  was  answered  by 
the  defendant's  counsel,  'Hhat  this  composition  was  for  the  equal 
benefit  of  the  two-third  parts,  &c.,  and  made  by  them,  and  then  their 
act  will  oblige  the  rest,  and  they  also  midbt  have  taken  advantage 
of  the  composition,  and  might  have  demanoed  the  id.  for  everv  p6und 
of  their  debts,  as  well  afl  the  stibscribers,  iiild  ^  in  effect  and  by  the 
law  it  is  a  oompoeitioii  for  the  eqnal  ben^  of  aU  the  credttoi^"  And 
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Holt,  C.  J.,  ''  seemed  to  be  strongly  of  opinion  that  this  composition 
was  for  the  equal  benefit  of  all  the  creditors."  [Willbs,  J. — The 
names  of  all  the  creditors  and  the  amount  of  their  respective  debts 
are  mentioned  in  tlie  deed  there :  and  the  agreement  with  the  sub- 
scribers iS|  to  pay  all.]  It  must  hare  been  to  pay  the  subscribers ; 
otherwise  the  argument  in  Corny ns's  report  does  not  apply.  The 
«inRl  *following  summary  of  the  case  in  Comyns's  Digest^  Pleader 

^"  J  2  G.  6,—"  It  is  sufficient  if  it  be  for  the  equal  benefit  of  all  the 
creditors,  though  it  be  not  so  mentioned  in  the  composition," — shows 
the  Chief  Baron's  understanding  of  it.  The  judgment  of  Lord  Justipe 
Turner  in  Ex  parte  Rawlings,  82  Law  J.,  Bankruptcy,  27,  imposes 
greater  difficulty  upon  the  defendant  here  than,  does  that  of  the  Lord 
Chancellor  in  Ex  parte  Morgan,  In  re  Woodhouse,  82  Law  J.,  Bank- 
ruptcy, 15 :  but  in  both  the  decision  went  upon  another  point  The 
192d  section  seems  to  contemplate  that  tne  non-signing  creditor 
would  be  a  party  to  the  deed.  If  the  deed  is  intended  and  can 
enure  for  the  benefit  of  all  the  creditors,  and  is  capable  of  being 
signed  by  all,  as  soon  as  the  proper  number  have  signed  it,  the  law 
takes  the  hands  and  seals  of  the  rest  and  affixes  them  to  the  deed. 
The  legislature  looked*  to  the  ordinary  form  of  a  composition  deed. 
In  Ex  parte  Morgan,  the  trust  was  expressly  confined  to  those 
creditors  who  should  execute  the  deecl  within  twenty -eight  days:  and 
upon  that  the  Lord  Chancellor  observes^ — ''  The  trustees  are  not  to 
hold  the  property  in  trust  for  all  the  creditors,  with  a  proviso  that 
the  creditors  shall  comp  in  within  the  ordinary  time.  But  the  trust 
is  very  plain :  it  is  a  trust  for  the  benefit  only  of  such  creditors  as 
shall  execute  the  deed  within  twenty -eight  days  from  the  date.  It  is 
a  form  of  trust,  therefore,  which  entirely  takes  the  case  out  of  the 
reach  of  those  decisions  which  have  held  that  the  proviso  requiring 
the  creditors  to  come  in  within  a  certain  time  would  not,  if  objectea 
to,  avail  the  petitioning-creditor  who  has  not  executed  the  deed,  be- 
cause it  confines  the  benefit  of  the  deed  to  that  class  of  creditors  who 
shall  come  in  within  that  period  of  twenty-eight  days."  In  Ex  parte 
Bawlings,  the  decision  was,  that  the  deed  had  not  been  executed  by 
*1091  ^^^  requisite  number  *of  creditors :  but  Lord  Justice  Turner 
-'  throws  out  a  suggestion, — in  accordance  to  that  of  Bram well,  B., 
in  Walter  v,  Adcock,  7  Hurlst.  &  N.  641, — that  the  words  of  the 
192d  section  "  between  a  debtor  and  his  creditors,"  refer  to  all  the 
creditors.  The  Lord  Justice  Turner  again  goes  into  that  question  in 
Ex  parte  Qodden,  In  re  Shettle.  As  to  the  third  ground  of  objec- 
tion stated  in  the  rule, — the  saving  of  the  rights  as  against  third 
])arties, — the  deed  in  Ex  parte  Godoen  contain^  the  same  provision, 
und  no  objection  was  made  to  it  on  that  ground*  That  execution 
would  be  sufficient,  without  the  amount  of  the  debt  appearing  against 
ilie  party's  signature  in  the  schedule,  is  clear  from  Harrhy  v.  Wall,  I 
B.  &  Aid.  103. 
Hollt  contr&,  was  not  called  upon. 

.  Erls,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute, 
the  deed  in  question  not  being  a  deed  available  for  the  defendant 
against  a  non^exeoutin^  creditor,  within  the  192d  section  of  the  Bank- 

S'  ptoy  Act,  1861.    It  IS  a  deed  which  ia  made  between  Castrique, 
e  debtor,  of  the  first  part,  and  the  several  other  persons,  creditors  of 
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Castrique,  wbose  Dames  and  seals  are  thereto  subscribed  and  affixed, 
of  the  second  part.  It  recites,  that  Castrique  is  indebted  to  the 
several  parties  thereto  of  the  second  part  in  the  several  sums  of 
money  set  opposite  their  respective  names  in  the  schedule  thereunder 
written ;  that,  being  unable  to  pay  his  said  debts  in  full,  he  has  pro- 
posed to  his  said  creditors  to  pay  them  a  composition  of  28.  6d,  in  the 
pound  within  a  month ;  and  tnat  the  said  creditors  parties  thereto  of 
the  second  part  have  agreed  to  accept  the  composition,  and  covenant 
to  release  the  debtor  on  his  paying  or  tendering  the  composition. 
Then  comes  a  saving  to  the  said  creditors  respectively  •of  r»iiA 
their  rights  (if  any)  against  third  parties,  and  a  proviso  that  •■ 
the  deed  shall  be  void  unless  the  composition  is  paid  or  tendered 
within  a  month  from  the  date  and  execution  of  the  deed  by  Castriqn«i. 
I  do  not  think  it  necessary  now  to  go  into  the  principle  upon  which 
the  cases  have  been  decided.  It  seems  to  me  that  the  matter  is  dis- 
posed of  by  the  recent  cases  in  the  Court  of  Chancery.  I  take  the 
statement  of  the  law  by  Lord  Justice  Turner  in  Ex  parte  Rawlin^s, 
ffit  LftW*J.v'B«n'kmptcy,-27,  tob^  correct  and  directly  in  point,  viz. 
that,  to  constitute  the  instrument  a  valid  deed  of  composition  within 
the  192d  section  of  the  recent  statute,  it  must  extend  to  all  the  cred- 
itors. And  that  statement  of  the  law  is  repeated  in  the  subsequent 
case  of  Ex  parte  Godden,  In  re  Shettle,  32  Law  J.,  Bankruptcy,  87, 
before  the  Lords  Justices;  and  received  the  sanction  of  the  Lord 
Chancellor  in  Ex  parte  Morgan,  In  re  Woodhouse,  82  Law  J.,  Bank- 
ruptcy, 15.  And  in  Walter  v.  Adcock,  7  HurlsL  &  N.  641,  the  Court 
of  Exchequer  held  a  deed  in  this  form  not  to  be  valid.  To  satisfy 
the  192d  section,  the  deed  must  be  made  with  all  the  creditors,  or  so 
as  to  enable  all  the  creditors  to  avail  themselves  of  it ;  and  it  must  be 
a  valid  deed  at  the  time  of  its  execution.  The  authorities  I  have 
referred  to  satisfy  me  that  this  is  not  a  deed  within  the  192d  section. 
I  feel  indebted  to  Mr.  Trevelyan  for  having  brought  to  our  attention 
matter  which  is  very  interesting,  though  it  operates  nothing  upon 
the  case  in  hand.  Lord  Holt,  in  the  course  of  a  discussion  upon  a 
statute  containing  a  very  similar  provision,  throws  out  an  opinion 
which  seems  rather  adverse  to  the  opinions  of  Lord  Justice  Turner 
and  of  the  Lord  Chancellor  in  the  cases  cited :  but  that  is  not  sufficient 
to  control  the  deliberate  decisions  of  those  very  learned  judges. 

WiLLBS,  J. — ^I  am  entirely  of  the  same  opinion. 

*Btle8,  J. — I  think  we  are  concluded  by  the  equity  cases  r»i  1 1 
which  have  been  referred  to.  *• 

Keating,  J.,  concurred.  Bule  absolute. 


HODGSON,  Appellant;  LITTLE,  Respondent.    April 29. 

A  "ithiag  mUl-duB"  is  a «« IthoiT"  wiUiin  Ui«  meaoing  of  the  20Ui  leetioa  of  "  Tho  Salmon 
Fitheiy  Aet»  1861,"  U  A  25  Viot  e.  109. 

TIm  proprietor  or  oeevpier  of  a  "  flihiog  mill-dam"  on  a  aalmon  riror  ia  bonnd  daring  the 
doit  MaaoB  to  remore  all  olntnietioni  to  the  free  paieage  of  ftth  up  the  etream,  eren  though 
he  hae  maud  to  ua  th«  dam  for  the  paipoeo  of  fiflhing. 


This  was  a  case  stated  for^the  opinion  of  the  court  pursuant  to  the 
statute  20  ft  21  Yict.  c.  48. 
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^  At  a  petty  seflsions  holden  at  Darlington,  in  the  county  of  Darham, 
on  the  20th  of  October,  1862,  an  information  preferred  by  Bobert 
Little  (hereinafter  called  the  respondent)  against  Joseph  Hodgson 
(hereinafter  called  the  appellant)  under  s.  20  of  The  Salmon  Fishery 
Act,  1861  (24  &  26  Yict.  c.  109),  charging  for  that,  on  the  8th  of 
September  last,  at  the  township  of  Dinsdale,  in  the  said  county  of 
Durham,  he  the  said  appellant,  then  being  the  occupier  of  a  certain 
fishery  for  salmon  in  tne  river  Tees,  did  not  within  thirty-six  hoars 
after  the  commencement  of  the  close  season,  as  fixed  by  the  Salmon 
Fishery  Act,  1861,  cause  to  be  removed  and  carried  away  from  the 
waters  within  his  fishery  the  inscales,  hecks,  tops,  and  rails  of  all 
cruives,  boxes,  or  cribs,  and  all  planks  and  temporary  fixtures  used 
for  taking  or  killing  salmon,  ana  all  other  obstructions  to  the  free 
passage  of  fish  in  or  through  the  cruives,  cribs,  and  boxes  within  his 
fishery,  and  in  such  default  for  the  space  of,  to  wit,  fourteen  days  did 
continue,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided, — was  heard  and  determined  by  the  justices,  the  said  parties 
respectively  being  then  present:  and.  upon  auoh  hearing  the.  appelUnt 
4(«  ^A-i  *was  convicted  before  the  justices  of  the  said  offence ;  and  they 
^  adjudged  him  to  forfeit  all  the  engines  and  other  thinga*  to 
wit,  the  lock-sluices,  gates,  or  doors  that  were  not  removed  and 
carried  away  in  compliance  with  the  said  section,  and  for  every  day, 
to  wit,  fourteen  days,  during  which  he  had  suffered  such  things  to 
remain  unremoved  beyond  the  period  prescribed  by  the  said  act,  to 
pay  the  sum  of  IL,  and  also  to  pay  to  the  respondent  the  sum  o(  5L 
ISs.  for  his  costs  in  that  behalf. 

Upon  the  hearing  of  the  said  information,  it  was  proved,  that, 
during  the  times  hereinafter  mentioned,  the  appellant  was  a  corn- 
miller,  occupying  as  tenant  and  for  the. purposes  of  his  business  a 
corn-mill  close  by  the  fish-locks  hereinafter  mentioned ;  that  the  fishing 
mill-dam  and  locks  hereinafter  mentioned  were  used  for  the  double 
purposes  of  fishing  and  of  supplying  water  for  the  purposes  of  the 
saia  mill ;  that  the  Dinsdale  fishing  mill-dam  extends  across  the  river 
Tees,  and  is  of  such  height,  that,  when  the  river  is  in  an  ordinary 
state,  salmon  passing  up  the  river  can  rarely,  if  ever,  leap  over  it,  and 
are  frequently  seen  attempting  to  do  so  in  vain ;  and  that,  at  the  end 
of  the  dam  on  the  Durham  shore,  there  is  an  opening  through  it, 
which  is  locally  termed  a  fish-lock.  It  was  also  proved,  that,  on  the 
up-stream  side  of  the  fish-lock,  two  grooved  openings  of  the  width  of 
aoout  three  feet  each  are  formed.  In  the  grooves  of  each  of  these 
openings  a  movable  sliding-door  formed  of  wood  and  iron  is  placed, 
which  can  be  raised  or  lowered  in  the  grooves  at  pleasure.  When 
these  doors  are  down,  as  it  is  proved  they  were  on  the  said  8th  of 
September  last,  and  on  thirteen  subsequent  week  days,  no  salmon  can 
pass  through  the  fish-lock.  Within  the  lock,  and  at  a  distanoe  of 
about  three  feet  from  the  sliding-door,  and  down  the  stream,  another 
*1131  ^^^^^  ^^  ^placed,  in  which  when  the  fish-lock  was  used  for 
^  taking  salmon,  hecks  were  placed,  the  doors  above  being 
opened.  It  was  proved  that  these  hecks  had  been  used  by  the  appel- 
lant during  the  last  fishing  season,  up  to  the  19th  of  May  last,  when 
thev  were  removed :  but  that,  on  the  9th  of  September,  and  on  the 
said  thirteen  subsequent  days,  the  door^  were  neither  removed  nor 
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drawn  up  out  of  the  water,  and  conaeqaeotly  an  impassable  obstruo- 
tion  was  presented  to  tbe  free  passage  of  salinon  through  the  lock.  It 
was  al8o  proved  that  a  similar  fish-lock,  with  similar  grooves,  doors, 
and  hecks,  existed  at  the  Yorkshire  end  of  the  dam ;  afnd  that  the 
circumstances  already  described  with  reference  to  the  lock  at  the 
Durham  end  of  the  dam  were  equally  applicable  to  this. 

It  was  proved  that  the  locks  in  question  were  used  by  the  appellant 
for  taking  salmon  during  the  last  fishing  season  and  up  to  the  19th 
day  of  May  last,  when  he  discontinued  using  them  by  an  order  from 
bis  landlord's  agent,  and  upon  the  representations  of  the  inspectors 
of  salmon  fisheries  that  the  locks  were  not  in  accordance  with  law ; 
and  that  they  still  remained  in  the  same  state  as  they  were  when  so 
used,  except  that  the  hecks  had  been  taken  out,  but  no  proof  was 
given  that  the  locks  had  been  actually  used  for  the  purpose  of  catch- 
ing fish  after  the  said  19th  day  of  May ;  and  that  what  had  not  been 
removed  were  the  doors  above  described.  It  was  also  proved  that 
loiokaand  cpoives  were  synonymous  terms. 

For  the  appellani  it  was  contended,  that  the  lock  was  not  on  the 
8th  of  Septenibep  or  other  subseqoentdays  a  fishery  for  salmon,  or  a 
orib.  box,  or  cruive  within  the  meaning  of  the  section  under  which 
the  information  was  laid ;  and  that  it  was  a  fishing  mill-dam,  not  used 
for  fishinK,  but  for  the  purposes  of  the  *mill  only  after  the  said  rtnA 
19th  of  May, — the  use  of  which  was  regulated  by  other  sections  '- 
of  tbe  act. 

It  was  also  contended  on  behalf  of  the  appellant,  that  the  appellant, 
if  otherwise  liable  to  penalties  under  the  said  20th  section,  was  not 
80,  inasmuch  as  the  removal  of  the  doors  would  injure  the  milling 
power. 

An  objection  was  also  taken  that  there  was  no  legal  evidence 
adduced  before  the  justices  that  the  appellant  was  the  occupier  of  a 
fishery. 

In  addition  to  the  before-mentioned  proof  that  the  defendant  wias  a 
corn-miller  and  occupied  the  said  mill  for  the  purposes  of  his  business, 
it  was  proved  that  he  was  the  occupier  of  and  used  the  said  locks  for 
the  purpose  of  taking  salmon  until  the  said  19th  da^  of  May  last  as 
aforesaid;  and  that  he  had  since  fished  with  nets  m  the  adjoining 
waters  of  the  river  Tees  both  above  and  below  the  dam.  And  it  was 
stated  by  a  witness,  that,  as  such  occupier,  the  appellant  had  been 
summoned  before  the  magistrates  in  petty  sessions  at  Darlington  oa 
tbe  1st  of  September  last,  under  the  22d  section  of  the  Salmon  Fishery, 
Act,  and  convicted  in  the  penalty  of  21  and  costs,  which  had  since 
been  paid. 

This  last-mentioned  evidence  was  objected  to  on  behalf  of  the 
appellant  as  illegal  and  insufficient;  but  no  such  conviction  was  put 
in  evidence. 

The  witness  also  stated,  that,  when  he  spoke  to  the  appellant  about 
not  complying  with  the  20th  section  of  the  act,  the  appellant  did  not 
deny  that  he  was  the  occupier,  but  merely  said,  that  if  he  kept  the 
sluices  or  doors  up,  the  mill  would  be  of  no  use  to  him,  as  his  milling 
power  would  be  gone. 

It  transpired  that  the  appellant  held  under  a  lease;  and  it  was 
proved  that  due  notice  to  produce  had  been  given  to  him.    On  the 
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^i^l^-|  hearing,  bis  attorney  did  not  *produce  it,  and  thereupon  the 
J  agent  of  the  owner  of  the  mill  and  fiahery  was  called  upon  his 
subpoena  duoes  tecum  to  produce  the  lease.  He  stated  that  there  was 
a  lease,  two  parts  of  which  were  executed,  one  being  handed  to  the 
appellant  and  the  other  had  been  in  his  (witness's)  custody  as  the 
agent  of  the  owner;  but  that  a  short  time  ago,  at  the  request  of  the 
attorney  of  the  owner,  he  had  delivered  it  to  him,  and  it  had  not  been 
returned  to  witness.  The  witness  then  gave  secondary  evidence  that 
the  appellant  wad  the  occupier  of  the  mill  and  fishery  for  seven  years 
from  May  Day,  I860,  at  a  rental  of  1202.  a  year,  and  as  such  tenant 
had  used  the  fish-locks  up  to  the  19th  of  May  last  for  the  purpose  of 
catching  salmon. 

The  appellant's  attorney  objected  to  this  secondary  evidence,  and 
contendea  that  the  respondent,  not  having  subpoenaed  the  owner  of 
the  premises,  in  whose  custody  the  law  would  presume  the  lease  to 
be,  had  not  done  all  in  his  power  to  produce  the  best  evidence.  The 
respondent's  attorney  contended  that  there  was  sufficient  evit^ends  of 
occupation  for  the  purpose  of  the  case  without  the  lease;  that  the 
lease  itself  would  be  in  ihei custody  of  the  appellant;  and  that,  as  he 
had  failed  to  produce  it  in  compliance  with  proper  notice,  the  evi- 
dence given  of  its  contents  was  the  best  he  could  adduce,  and  was 
admissible. 

A  further  objection  was  taken  by  the  appellant,  that  the  fish -locks 
and  doors  were  part  of  the  freehold ;  that  the  appellant  could  not 
legally  remove  them ;  and  that,  to  do  so,  the  appellant  would  injure 
his  landlord's  property,  and  therefore  was  not  liable  to  the  penalty 
imposed  by  the  20th  section^ 

The  justices,  being  of  opinion  that  the  evidence  given  before  them 

as  aforesaid  proved  that  the  appellant  was  the  occupier  of  the  fishery, 

and  that  the  case  was  within  the  operation  of  the  said  twentieth  sec- 

*1161  *'^"  *of  the  Salmon  Fishery  Act,  1861,  gave  their  determination 

-'  against  the  appellant  in  manner  before  stated. 

If  the  court  should  be  of  opinion  that  the  conviction  was  legally 
and  properly  made,  and  that  the  appellant  was  liable  as  afore.said, 
then  the  conviction  was  to  stand ;  but,  if  the  court  should  be  of  opin- 
ion otherwise,  then  the  information  was  to  be  dismissed. 

Jfanisty^  Q.  C,  for  the  appellant.(a) — It  appears  that  the  appellant 

is  the  occupier  of  a  mill  ana  of  a  dam  extending  from  the  Durham 

to  the  Yorkshire  side  of  the  river  Tees,  but  that  he  had  by  order  of 

^his  landlord  abandoned  the  use  of  the  dam  for  fishing  purposes  since 

(a)  The  poinU  marked  for  ar^ment  on  the  part  of  the  appellant  were  at  follows : — 
**  That  it  wai  not  shown  that  at  the  time  In  reepeet  of  which  the  conriotion  was  made  there 
was  anj  fl^hery  for  salmon  within  the  meaning  of  the  stetnte, — that  it  appeared,  on  the  eon- 
trarj,  that  there  was  not  at  that  time  any  snoh  fiaherj, — that  the  appellant  was  not  shown  in 
hare  been  the  occupier  of  a  salmon-flshery,  if  there  were  any  sach, — that  no  proper  evidenM 
of  the  alleged  occupation  was  receired, — that  erldenee  of  an  alleged  previoos  summons  anil 
conTietion  was  improperly  receired,  and  that,  if  those  matters  were  admissible  at  all,  verbsl 
eridence  ought  not  to  hare  been  allowed, — that  it  did  not  appear  that  the  appellant  was  entitled 
to  or  oould  remore  or  carry  away  the  doors  mentioned  in  the  conriction,  and  that  the  eridenee 
showed  the  contrary, — that  the  looks  were  not  entires,  eribs,  or  boxes,  and  the  doors  were  net 
obstructions  or  matters  required  by  the  act  to  be  remored  and  carried  away, — that  the  forfeitart 
of  doors  not  the  property  of  the  appellant  was  illegal, — that  it  appeared  that  the  remoral  of  the 
doors  would  hare  injured  the  miUIng  power  of  the  oora-miU,  and  therefore  that  the  conrictioa 
was  improper." 
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the  19tb  of  May,  1862 :  and  the  question  is  whether  he  has  been 
gailty  of  a  violation  of  the  Salmon  Fishery  Act,  1861,  24  &  25  Vict, 
c.  109,  by  keeping  ♦his  sluices  closed  daring  the  close  season,  r*i  iiy 
or  whether  he  is  bound  to  forego  the  benefit  of  the  water  for  L 
his  mill  from  September  to  February.     By  the  interpretation  clause 
of  the  act,  8.  4,  it  is  provided  that  ^*  Dam  shall  mean  all  weirs  and 
otber  fixed  obstructions  used  for  the  purpose  of  damming  up  water;" 
that  "Fishing  wdr  shall  mean  a  dam  used  for  the  exclusive  purpose 
of  catching  or  facilitating  the  catching  of  fish ;"  and  that  "  Fishing 
mill'dam  shall  mean  a  dam  used  or  intended  to  be  used  partly  for  the 
purpose  of  catching  or  facilitating  the  catching  of  fish,  and  partly  for 
the  purpose  of  supplying  water  for  milling  or  other  purposes."     The 
12th  section,  which  provides  regulations  to  be  observed  with  respect 
to  *'dams,"  enacts  that  "no  dam  except  such  fishing- weirs  and  fishing 
mill-dams  as  are  lawfully  in  use  at  the  time  of  the  passing  of  this  act 
by  virtue  of  It  grant  or  charter  or  immemorial  usage,  shall  be  used 
for  tbe  TOftfrpofite  of  xwtchltj]^  or  facilitating'  the  catching  of  salmon  r"* 
and,  after  imposing  certain  penalties  and  forfeitures,  it  proceeds  to 
enact  that  "  no  fishing- weir,  although  lawfully  in  use  as  aforesaid, 
shall  be  used  for  the  purpose  of  catching  salmon,  unless  it  have 
therein  such  free  gap  as  is  hereinafter  mentioned ;  and  no  fishing 
mill-dam,  although  lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purposes  of  catching*  salmon,  unless  it  have  attached  thereto  a  fish- 
pass  of  such  form  and  dimensions  as  shall  be  approved  of  by  the 
Home   OflSce,   por   unless    such    fish-pass  has    constantly   running 
through  it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up  ana 
down  such  pass,  but  so  nevertheless  that  such  pass  shall  not  be  larger 
nor  deeper  than  requisite  for  the  above  purposes."    If  the  dam  in 
question  is  only  used  for  milling  purposes,  the  appellant  is  clearly 
not  within  that  section.     Close  time  is  fixed  by  s.  17,  from  the  1st  of 
September  to  the  1st  of  February;  with  *power  to  the  Home   r»i  io 
Office,  by  s.  18,  to  extend  or  vary  it.     And  the  20th  section,   ^ 
upon  which  this  conviction  is  founded,  enacts  that  "the  proprietor  or 
occupier  of  every  fishery  for  salmon  shall,  within  thirty-six  hours  after 
the  commencement  of  the  close  season,  cause  to  be  removed  and  car- 
ried away  from  the  waters  within  his  fishery  the  inscales,  hecks,  tops, 
and  rails  of  all  cruives,  boxes,  or  cribs,  and  all  planks  and  temporary 
fixtures  used  for  taking  or  killing  salmon,  and  all  other  obstructions 
to  the  free  passage  of  fish  in  or  through  the  cruives,  cribs,  and  boxes 
within  his  fishery ;  and,  if  any  proprietor  or  occupier  omits  to  remove 
and  carry  away  in  manner  aforesaid  any  things  hereby  required  to 
be  removed  and  carried  away,  he  shall  incur  the  following  penalties, 
that  is  to  say, — 1.  He  shall  forfeit  all  the  engines  or  other  things  that 
are  not  removed  and  carried  away  in  compliance  with  this  section, — 
2.  He  shall,  for  every  day  during  which  he  suflfers  such  things  to 
remain  unremoved  beyond  the  period  prescribed  by  this  act,  pay  a 
sum  not  exceeding  lOi."    The  28d  section  provides  that  "  any  pro- 
prietor of  a  fishery,  with  the  written  consent  of  the  Home  Office, 
may  attach  to  every  dam  existing  at  the  time  of  the  passing  of  this 
act  a  fish-pass,  of  such  form   and  dimensions  as  the  Home  Office 
may  approve,  so  that  no  injury  be  done  to  the  milling  power  or  to 
the  supply  of  water  to  or  of  any  navigable  river,  canal,  or  other 
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inland  navigation  by  such  fish-pass,"  &a  Further  protection,  to  mill- 
ing power  is  given  by  «.  26,  which  enacts,  that,  "where  a  flsh-pasB  is 
attached  to  any  dam  in  pursaance  of  this  aot,  the  slaioes,  if  any,  for 
drawing  off  the  water  which  woald  otherwise  flow  over  the  dam  shall 
be  kept  shut  at  all  times  when  the  water  is  not  required  for  milling 
purposes,  in  such  manner  as  to  cause  such  water  to  flow  through  the 
*1191  fis^'P^^^Y  ^^^  ^^7  person  making  default  in  ^complying  with 
-I  the  requisitions  of  this  section  shall  incur  a  penalty  not  exceed- 
ing 68.  per  hour  for  every  hour  during  which  such  default  oontinues; 
but  this  section  shall  not  preclude  any  person  from  opening  a  Blnice 
for  the  purpose  of  letting  off  water  in  cases  of  flood,  or  for  milling 
purposes,  or  when  necessary  for  the  purposes  of  navigation,  or  for 
cleaning  or  repairing  any  dam  or  mill,  or  the  appurtenances  thereofl" 
And  then  follow  provisions  as  to  fishing  weirs  and  fishing  m.ill-danis. 
Since  the  19th  of  May,  1862,  when  the  hecks  were  removed,  this 
structure  ceased  to  be  a  fishing  mill-dam,  and  became  a  dam  simpli- 
oiter.  At  all  ev.eata»  it  is  sabmHted  that  %hft  eoo^victk>fl.i»!b%d.4b^  jMt 
specifically  pointing  out  what  it  is  that  the  appellant  is  required  to 
remove.  [Erle,  Q,  J. — As  far  as  I  can  see,  the  statute  would  hav« 
been  complied  with  if  a  free  passage  had  been  left  for  the  fish  ibroogh 
the  lock.] 

Davison  (with  whom  was  Fowler),  for  the  respondent. — ^The  object 
of  the  statute  was,  to  provide,  that,  in  all  rivers  where  salmon  are 
found,  there  shall  during  the  olose  season  be  kept  a  free  passage 
for  fish  to  the  spawning-grounds*  The  facts  disclosed  in  this  case 
show  that  this  is  a  fishery,  and  not  merely  a  fishing  mill-dam.  The 
things  sought  by  the  conviction  to  be  removed,  viz.  the  lock-sluioes, 
gates,  or  doors,  are  not  less  part  of  the  fishery  than  are  the  hecks  or 
any  other  of  the  contrivances  mentioned  in  the  statute.  There  is 
nothing  stated  in  the  case  which  shows  that  any  injury  will  be  done 
to  the  appellant's  mill  by  the  removal  of  these  obstmotions.  The 
facts  clearly  bring  the  case  within  the  20th  section  of  the  aot 

ManUty,  in  reply. — Any  owner  of  a  fishery  who  conceives  that 

*1201  ^^^  appellant's  dam  obstructs  his  rights  *may  apply  to  the 

^  Home  Office,  under  s.  23,  for  leave  to  insert  therein  a  fish- 

J>as8.    There  is  nothing  on  the  face  of  the  case  to  show  that  the  appel- 
ant has  been  guilty  of  any  infraction  of  the  statute. 

Erle,  0.  J. — In  this  case  the  appellant,  who  is  the  occupier  of  a 
mill  and  a  fishing  mill-dam  and  fishery  on  the  river  Tees,  has  been 
convicted  under  the  20th  section  of  the  Salmon  Fishery  Act,  1861^ 
24  &  25  Vict.  c.  109,  for  not  removing  from  the  fishing  mill-dam 
certain  obstructions  to  the  free  passage  of  fish  throogh  the  oruives, 
cribs,  and  boxes  within  his  fishery.  The  20th  section  of  the  act  pro- 
vides that  "the  proprietor  or  occupier  of  every  fishery  for  salmon 
shall,  within  thirty-six  hours  after  the  commencement  of  the  close 
season,  cause  to  be  removed  and  carried  away  from  the  waters  within 
his  fishery  the  inscales,  hecks,  tops,  and  rails  of  all  cruives,  boxes,  or 
cribs,  and  all  planks  and  temporary  fixtures  nsed  for  taking  or  kill- 
ing salmon,  and  all  other  obstructions  to  the  free  passage  of  fish  in  or 
through  the  cruives,  cribs,  and  boxes  within  his  fishery;"  and  it 
imposes  certain  penalties  for  omission  so  to  do.  It  seems  to  me  that 
the  conviction  applies  directly  to  the  words  of  that  section.      The 
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evidence  set  out  in  the  case  sbows  that  there  had  been  a  contrivai^ 
by  means  of  hatches  and  hecks  for  the  taking  of  fish,  and  thait, 
afthongh  the  hecks  had  been  removedi  the  hatches  or  sluices  remained. 
This  apparatus,  it  seems,  was  in  use  for  the  taking  of  salmon  down 
to  the  19th  of  May  last.  The  hecks  were  then  taken  away :  bat  the 
appellant  has  kept  down  the  look-sluices  or  doors:  and  it  is  found  as 
a  fact  that  no  fish,  except  those  which  are  particularly  active,  can  pass 
over  the  dam  to  go  np  the  stream.  It  appears  to  me  to  be  perfectly 
clear  that  the  object  of  the  legislature  was  to  secure  a  free  passage 
for  the  fish  to  the  *spawning-gronnd.  The  28d  section  pro-  r*i9i 
Tides  that  any  proprietor  of  a  fishery,  with  the  consent  of  the  ^ 
Home  Office,  may  attach  a  fish-pass  to  every  dam  existing  at  the  time 
of  the  passing  of  the  act:  and  the  26th  section  provides  that  "every 
person  who,  after  the  passing  of  the  act^  in  waters  where  salmon  are 
found,  constructs  a  new  dam,  or  raises  or  alters,  so  as  to  crQateJn- 
creased  obstruction  to  fish,  a  dam  already  constructed,  shall  attach 
and  mi^intain  attached*  thereto  in  an  eflBcieni  state  a  fish-pass  of  such 
form  and  dimensions  as  may  be.  determined  by  the  Home  Office/' 
The  appellant  insistSi  that,  because  he  has  taken  away  part  of  the 
apparatus  formerly  used  for  catching  fish,  the  structure  which  remains 
is  a  mere  mill-dam,  and  therefore  not  within  the  20th  section  of  the 
act.  The  justices  have  convicted  him  in  a  penalty,  and  the  convic- 
tion goes  on  to  adjudge  a  forfeiture  of  the  obstruction,  viz.  the  lock- 
slaices,  gates,  or  doors.  The  main  question  to  be  tried,  was,  the 
right  of  the  appellant  to  intercept  the  free  passage  of  the  fish.  So 
far,  I  am  of  opinion  that  the  conviction  was  clearly  right :  and  1 4p 
not  think  it  necessary  to  analyze  its  form. 

WiLLSS,  J. — I  am  of  the  same  opinion.  The  substantial  question 
is,  whether  the  sluice-gates  which  have  been  allowed  to  remain  in  the 
appellant's  fishing  mill-dam,  and  which  obstruct  the  passage  of  the 
salmon  up  the  stream,  constitute  an  obstruction  in  a  fishery  ?  The 
legislature  gives  no  definition  of  a  '*  fishery."  It  cannot  mean  an 
incorporeal  hereditament.  Then,  does  it  apply  to  a  contrivance  which 
with  little  trouble  and  expense  can  be  put  into  a  state  to  be  capable 
of  catching  fish  7  I  apprehend  it  does.  The  20th  section  enacts  that 
the  proprietor  or  occupier  of  every  fishery  for  salmon  shall,  within 
thirty-six  hours  after  the  commencement  of  the  close  season,  cause  to 
be  removed  *and  carried  away  from  the  waters  within  bis  r^i  ao 
fishery  the  inscales,  hecks,  tops,  and  rails  of  all  cruives,  boxes,  *- 
or  cribs,  and  all  planks  and  temporary  fixtures  used  for  taking  or 
killing  salmon,  and  all  other  cbatructians  to  the  free  passage  of  fish  in  or 
through  the  cruives,  cribs,  and  boxes  within  his  fishery,"  under  cer- 
tain penalties.  He  is  to  remove  all  obstructions  which  may  prevent 
the  fish  from  going  up  the  stream,  and  which  fqrm  part  of  tne  con- 
trivance for  catching  them.  Are  those  things  which  the  appellant  is 
by  the  conviction  required  to  remove,  part  of  such  contrivance? 
Clearly  they  are.  The  22d  section  shows  that  these  things  are  to  be 
removed  during  close  season,  ''  whether  used  for  the  purpose  of  fish- 
ing or  not.'*  The  expressions  used  in  that  and  in  tne  20th  section 
are  evidently  intended  to  be  synonymous.  Mr.  Manisty  has  su^ested 
a  dilBculty  arising  from  the  fact  that  this  is  a  proceeding  against  the 
occupier  of  the  mill  and  mill-dam  only,  whereas  the  things  directed 
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io  be  removed  belong  to  the  landlord.  I  do  not  think  there  will  be 
any  difficulty  in  dealing  with  that.  The  forfeiture  of  the  sluice-gates, 
&c.,  of  course  is  not  the  object  of  those  who  institute  these  proceed- 
ings.   I  agree  with  my  Lord  that  the  conviction  is  right. 

Bylbs,  J. — T  also  am  of  opinion  that  the  conviction  in  substance 
is  perfectly  right.  The  act  is  a  remedial  one,  and  its  object  is  to  pre* 
vent  injury  to  the  salmon  fisheries  and  to  increase  the  supply  of  sal- 
mon. Its  provisions  are  intended  to  apply  to  all  tidal  and  inland 
waters  where  salmon  are  found ;  and  the  main  object  is,  to  insure  the 
free  passage  of  fish  all  up  the  stream.  It  is  our  duty  so  to  construe 
it  as  to  suppress  the  mischief  and  advance  the  remedy.  Looking  at 
the  evidence  set  out  on  the  case,  it  is  clear  that  when  these  sluices  are 
*1231  ^^^^  ^^®y  ^^^™  *  complete  obstruction  to  *all  access  up  the 
■'  river.  If  that  which  the  appellant  occupies  is  not  a  fishery 
within  the  act,  the  case  falls  within  either  the  28d  or  the  25th  sec- 
tion :  the  appellant  is  either  constructing  a  new  dam  or  altering  an 
old  one  so  as  to  cause  an  increased  obstruction.  He  is  b^und,  there- 
fote,  to  ledve-  a  ^uffifcient  fisli-pass.  I  agree  that  ** fishery*^  iu  sf.  20 
comprehends  a  fixed  apparatus  for  taking  fish :  and  here  was  a  com- 
plete fixed  apparatus  for  fishing  used  for  that  purpose  as  late  as  the 
19th  of  May,  since  when  a  part  of  it,  viz.,  the  hecks,  has  been 
removed.  But  there  has  been  no  formal  or  final  abandonment  of  the 
fishery.  It  may  be  used  again  for  taking  fish  to-morrow.  I  think, 
therefore,  the  structure  is  rightly  treated  in  the  case  as  a  ''fishing 
mill-dam,"  What  is  it  that  is  required  to  be  done?  The  proprietor 
or  occupier  is  to  cause  to  be  removed  and  carried  away  from  the 
waters  within  his  fishery  ^'  the  inscales,  hecks,  tops,  and  rails  of  all 
eruives,  boxes,  or  cribs,  and  all  planks  and  temporary  fixtures  used 
for  taking  or  killing  salmon,  and  all  other  obstructions  to  the  free 
passage  of  fish  in  or  through  the  cruives,  cribs,  and  boxes  within  hts 
fishery."  The  things  which  now  obstruct  the  free  passage  of  the  fish 
are  the  sluices.  The  magistrates  have  ordered  all  obstructions  to  be 
removed.  But  the  moment  the  proprietor  of  the  fishery  maks  a  sufii- 
cient  pass  for  the  fish  in  his  fishing  mill-dam,  the  purposes  of  the  act 
are  answered,  and  the  requisitions  of  the  conviction  satisfied.  I  have 
great  doubt  whether  the  conviction,  if  drawn  up  in  the  form  in  which 
it  now  stands,  would  not  be  good.  But,  at  all  events,  I  have  no  doubt 
that  the  appellant  was  properly  convicted  under  the  20th  section  ot* 
the  act. 

Krating,  J. — I  anx  of  the  same  opinion.  I  think  this  was  clearly 
*1241  ^  *  fishery"  within  the  20th  section  of  the  *act.  If  so,  the 
-*  only  question  which  remains,  is,  whether  the  case  shows  that 
the  free  passage  of  fish  through  this  fishing  mill-dam  has  been  ob- 
structed.   I  think  it  does.  Conviction  affirmed,  with  costs. 
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WABMBY,  Appellant;  DEAKIN,  Bespondent.    April  27. 

Tbe  1st  BoctioB  of  the  Tnrnpike  Amtndmefit  Act,  1  ft  2  W.  4,  e.  25,  eoMto  that  ''do  toll  shmll 
U  d— imded  or  takes  for  any  horae,  aheep,  or  other  beaal  or  eattle  going  to  or  from  water  or 
paitare^  Ac,  and  passing  on  anj  tampike-road,  proTided  that  siieh  horse,  fte.,  do  not  pass  upon 
laeh  turnpike-road  more  than  the  spaee  of  two  milee  in  going  to  or  returning  from  water  or 
pastnra.*' 

A.,  wbo  earried  on  the  bnilness  of  a  Ikrmer  and  eattle-dealer,  had  two  pastnre-ilelds,  one 
OB  each  side  of  a  toll-bar.  Having  pnrehased  beasts  and  eheep  at  a  marketi  he  droTo  them  to 
the  one  pastnre,  and,  after  ioeeping  them  there  ft  daj,  drore  them  through  the  toll-bar  to  the 
other  pastare,  intending  the  next  day  to  eeud  ikem  to  another  market  on  that  eide  of  the  bar, /or 
•ale,   Tbe  distance  between  the  two  pastares  along  the  tarnpike-road  was  lees  than  two  miles : — 

Held,  that  the  animals  were  exempt  from  toll. 

This  was  a  case  stated  pursuant  to  20  &  21  Yict.  c.  43,  for  the 
opiDion  of  this  court :— * 

At  a  petty  session  of  the  peace  holden  at  Botherham,  in  the  west 
riding  of  the  county  of  York,  on  the  9th  of  June,  1862,  before  two 
justices  acting  in  and  for  the  said  riding,  an  information  preferred  by 
Samuel  Deakin  (hereinafter  called  the  respondent),  against  William 
Warmby  (hereinafter  called  the  appellant),  under  the  4  Q,  4,  c.  95,  ss. 
30,  50,  charging  that  the  appellant,  on  the  11th  of  May,  1862,  at  the 
parish  of  Botherham,  in  the  said  riding,  then  being  the  collector  of 
the  tolls  at  a  certain  gate  there  called  Broom  Bar,  on  a  certain  turn- 
pike-road there  situate  called  the  Botherham  and  Barnby  Moor 
turnpike-road,  did  then  and  there  demand  and  take  from  the  respond- 
ent 5(2.  as  and  for  the  toll  of  seven  beasts  and  seven  sheep  of  which 
the  respondent  was  then  and  there  the  driver  on  the  said  turnpike- 
road,  the  respondent  being  then  and  there  exempt  from  the  payment 
of  such  toll  by  reason  of  the  said  beasts  and  sheep  being  then  and 
there  driven  from  pasture  and  to  pasture,  and  not  passing  upon  such 
turnpike-road  more  than  two  miles,  and  the  respondent  *then  r«i  05 
and  there  claiming  the  said  exemption, — was  duly  heard  and  '- 
determined  by  the  justices,  and  they  convicted  the  appellant  and  ad- 
judged him  to  forfeit  and  pay  the  sum  of  bL  and  costs. 

It  was  proved  by  the  respondent  that  he  occupies  nearly  one  hun- 
dred and  twenty  acres  of  land  in  the  parish  of  Whiston,  and  that  he 
also  occupies  a  pasture  field  called  the  Broom  Bar  Field  and  another 
pasture  field  called  the  Badsley  Moor  Field ;  that  the  Badsley  Moor 
Field  is  on  the  Botherham  side  of  the  toll-gate  called  Broom  Bar  on 
the  Botherham  and  Barnby  Moor  turnpike-road,  and  that  all  his 
other  fields  are  on  the  other  or  Whiston  side  of  the  said  toll-gate, 
and,  except  one,  are  distant  from  such  field  more  than  a  mile ;  that, 
on  Friday,  the  9th  of  May  last,  he  sent  seven  beasts  from  the  Mas- 
brough  station  to  the  Broom  Bar  Field,  passing  through  the  Broom 
Bar,  travelling  only  nine  hundred  and  sixty  yards  on  the  turnpike- 
road;  and  that,  on  the  following  day,  he  sent  seven  sheep  from  the 
Kiveton  Park  station,  which  had  come  from  Lincoln  market,  to  the 
same  field,  not  passing  through  the  Broom  Bar ;  that,  on  the  llth 
of  May,  the  Sunday  and  day  following,  the  respondent  removed  the 
beasts  and  sheep  from  the  Broom  Bar  Field  to  the  Badsley  Moor 
Field,  from  one  pasture  to  another ;  that,  in  goine  from  the  Broom 
9&r  Field  to  the  Badsley  Moor  Field,  they  would  travel  from  two 
hundred  to  three  hundred  yards  on  the  turnpike-road,  and  would 
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have  to  pass  through  the  said  Broom  Bar  toll-gate,  of  which  the 
appellant  is  collector ;  that  the  appellant  closed  the  gate,  and  refused 
to  let  the  beasts  and  sheep  through  without  payment  of  6d  toll ;  that 
the  respondent  claimed  exemption  on  the  ground  that  they  had  not 
travelled  two  miles,  and  that  ne  was  taking  them  to  pasture ;  that  the 
appellant  would  not  allow  them  to  pass  through  without  payment 
«1 0A1  ^^  ^^^  ^^'^'  ^"^  *that  the  respondent  paid  him ;  that,  on  the 
-'  Monday  following,  the  beasts  and  sheep  were  taken  to  the 
Botberham  market  for  the  parpoM  €i£  being  sold  (except  one) ;  and 
that  they  were  all  sold  except  that  one. 

On  cross-examination  by  the  appellant's  solicitor,  the  respondeat 
said  he  was  a  cattle-dealer  as  well  as  a  farmer ;  that  he  bought  the 
seven  beasts  at  Epworth  fair,  and  sent  them  to  the  Broom  Bar  Field; 
that  they  belonged  to  himself  and  his  brother,  who  were  partners  in 
the  land  as  well  as  cattle-dealers ;  that  part  of  the  beasts  were  bought 
purposely  to  sell  at  the  Botberham  market  or  elsewhere ;  that  the 
beasts  were  all  the  better  for  being  taken  to  the  Badsley  Moor  Field, 
as  they  would  go  fresher  to  market;  that  he  keeps  the  Badsley  Moor 
Field  a  fresher  pasture  in  order  to  send  his  cattle  fresh  to  market ; 
and  that  his  object  was  not  to  save  the  toll. 

On  re-examination  the  respondent  said,  that,  if  he  had  taken  the 
beasts  and  sheep  from  the  Broom  Bar  Field  to  the  market  he  shonld 
have  claimed  exemption  on  passing,  through  the  gate,  as  they  would 
not  have  travelled  two  miles  on  the  road. 

The  1  &  2  W.  4,  c.  25,  8. 1,  enacts  *'that  no  toll  shall  be  demanded 
or  taken  for  or  in  respect  of  any  horse,  ass,  sheep,  swine,  or  other 
beast  or  cattle  of  any  kmd  going  to  or  from  water  or  pasture,  or  to 
or  from  being  shoed  or  farried,  and  passing  on  any  turnpike-road, 
provided  that  such  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle 
of  any  kind,  do  .not  pass  upon  such  turnpike-road  more  than  the 
space  of  two  miles  gomg  to  or  returning  from  water  or  pasture,  or  to 
or  from  being  shoed  or  farried." 

It  was  contended  on  behalf  of  the  respondent,  that  the  beasts  and 
sheep  were  exenipt  from  toll,  on  the  ground  that  they  were  going  to 

*1271  P^^^^^^  ^^^  ^^^^  ^pasture,  and  did  not  pass  two  miles  on  the 
■'  turnpike-road. 
It  was  contended,  on  behalf  of  the  appellant,  that  the  beasts  and 
sheep  were  not  exempt;  that  their  removal  on  the  Sunday  from  one 
field  to  another  was  a  mere  trick  to  evade  payment  of  the  toll,  under 
the  colour  of  taking  them  from  one  field  to  the  other,  intending  thereby 
to  avoid  liability  to  toll  in  taking  them  to  market — the  two  fields 
being  distant  a  mile  or  more  from  the  respondent's  farm  at  Whiston ; 
that,  in  fact,  the  beasts  and  sheep  were  on  their  way  from  Epworth 
fair  and  Lincoln  market  to  Botberham  market  for  the  purpose  of  sale, 
and  in  the  wav  of  the  respondent's  dealing  as  a  cattle-dealer,  and  not 
as  a  farmer ;  that  they  were  not  going  to  or  from  pasture,  within  the 
meaning  of  the  act ;  and  that  the  exemption  was  intended  solely  in 
favour  of  agriculture  and  parties  living  in  the  locality  of  toll-gates 
requiring  constant  communication  with  pasturing  cattle,  and  did  not 
apply  to  a  cattle-dealer  who  might  for  the  purpose  of  avoiding  toll 
rent  pasture  fields  on  each  side  of  the  toll-oars,  and  so  remove  his 
sheep  from  one  market  to  another  without  payment  of  toll. 
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The  justices,  being  of  opinion  tbat  tbe  sbeep  and  beasts  were  exempt 
frdm  toll,  oonvicted  tbe  appellant  as  before  stated:  whereupon  the 
opinion  of  tbe  Conrt  of  Common  Pleas  is  asked,  whether  or  not  they 
were  correct  in  their  determination,  and  as  to  wbat  further  should  be 
done  or  ordered  in  the  premises. 

Gla^by,  Q.  C,  for  the  appellant.(a) — The  82d  *8ection  of  the  r»i  oo 
General  Turnpike  Act,  3  Gh.  4,  c.  126,  enacted  tbat  no  toll  should  ^ 
be  demanded  or  taken  for,  amongst  other  things,  "any  horses  or  other 
beasts  employed  in  husbandry  going  to  or  returning  from  plough  or 
harrow,  or  to  or  from  pasture  or  watering  *  place,  or  going  to  or  r^-jQo 
returning  from  being  shoed  or  farried,  such  horses  or  beasts  '-  " 
not  going  or  returning  on  tbose  occasions  more  than  two  miles  on  the  . 
tarnpike-road  on  which  the  exemption  shall  be  claimed."  By  the  1st 
section  of  tbe  1  &  2  W.  4,  c.  26,  reciting  that  doubts  were  enter- 
tained whetber  under  tbe  provisions  of  the  above-mentioned  act,  and 
of  several  otber  acts  amending  tbe  same,  "cattle  going  to  or  from 
water  or  pasture,  and  passing  on  sucb  turnpike-roads,  or  from  being 
sboed  or  farried,  are  exempted  from  tolls,"  enacts  '*  that  no  toll  shall 
be  demanded  or  taken  for  or  in  respect  of  any  horse,  ass,  sheep,  swine, 
or  other  beast  or  cattle  of  any  kind  going  to  or  from  water  or  pas- 
ture, or  to  or  from  being  shoed  or  farried,  and  passing  on  any  turn- 
pike-road, provided  that  sucb  horse,  &c.,  do  not  pass  upon  such  turn- 
pike-road more  than  tbe  space  of  two  miles,  going  to  or  returning 
from  water  or  pasture,  or  to  or  from  being  shoed  or  farried."  That 
evidently  applies  to  the  purpose,  and  not  to  the  place:  the  object 

(a)  Tb«  pointi  murk«d  for  argnment  on  tbe  part  of  tbo  appeUant  were  as  follows : — 

"1.  That,  under  the  statote  1  A  2  W.  4,  o.  25,  the  cattle  the  lobjeet^f  tbe  toll  were  not  being 
drireii  from  paitnre  to  pasture  through  the  toll-bar  on  the  Rotberham.' and  Baraby  Moor  torn- 
pik»>rMd  on  the  llth  of  May,  1862,  bat  were  driven  from  one  close  to  another  to  erade  the  toll 
09  fobg  from  Epworth  fair  and  I^ineoln  market  to  Rotberham  market,  being  taken  to  the 
Brooa  Bar  eloee  on  the  9tb  and  10th,  and  remored  on  the  llth,  and  sold  in  the  market  on  the 
12th,  without  baring  either  come  from  or  being  taken  to  the  respondent's  farm : 

"2.  That,  the  respondent  being  a  eattle-dealer  and  salesman  by  eommission,  tbe  cattle  were 
Bet  in  his  nee  at  agrienltnral  eattle^  bat  as  articles  of  trade,  and  were  pnt  in  the  Broom  Bar 
ekes  for  the  night  and  taken  throngb  the  toll-bar  to  the  Badsley  Moor  close  for  the  foUowing 
Bight  on  the  plea  of  going  from  pasture  to  pasture,  but  for  the  sole  purpose  that  on  tbe  Mon- 
^Bj,  the  market-<jlay  at  Rotberham,  they  might  be  remored  to  the  market  without  going  through 
tbe  bar  and  without  paying  toll : 

**Z,  Tbat  Ae  plea  for  remoTing  such  catUe  from  pasture  to  pasture  that  the  same  might  be 
frether,  is  only  ua  excuse,  tbe  Broom  Bar  close  being  larger  than  the  Badsley  Moor  close,  and 
nearer  to  the  market  by  about  one  hundred  yards,  and  one  night  being  too  little  time  to  pro- 
dace  any  manifest  improrement  in  them : 

**i.  That  the  cattle  the  subject  of  toll  were  never  taken  to  the  respondent's  farm,  although 
neh  form  lies  on  the  direct  road  from  Kireton  sution  to  Rotherbam  market,  but  were  taken  a 
eiroaitoas  route  to  the  Broom  Bar  dose  to  be  removed,  on  tbe  plea  of  changing  pasture,  on  tbe 
Smiday  ready  for  market ;  and  that,  as  such,  tbe  appellant  was  legally  Justified  in  demanding 
toll  for  the  same  passing  through  the  said  bar; 

"5.  That  the  exemption  claimed  for  cattle  using  these  two  closes  by  persons  in  the  capacity 
or  holiness  of  the  respondent,  is  against  the  spirit  of  the  1  A  2  W.  4,  c.  25 : 

'^tt.  Tbat  such  cattle  were  going  from  one  market  to  another,*  and  tbat  the  exemption  allowed 
^  the  sdd  act  was  intended  soMy  in  favour  of  agriculture  and  parties  llring  lu  the  immediate 
Tirinity  of  toll-gates,  requiring  constant  eommnnleation  with  their  cattle  and  the  pastures  in 
vfaleh  sucb  cattle  were  fed  or  maintained : 

"7.  That  the  cattle  in  question  were  not  the  entire  property  of  tbe  respondent,  but  in  tts 
posseiiion  for  the  purpose  of  sale,  and  were  taken  to  bis  land  for  the  purpose  of  avoiding  toll : 

"  8.  That  the  respondent  rents  tiiese  pasture  fields  on  each  side  of  the  toll-bar  for  the  expftss 
pvpose  of  avoiding  toll,  under  the  plea  of  going  from  pasture  to  pasture,  though  the  cattle  are 
MaUy  passing  from  one  market  to  another." 
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of  the  statute  being  to  relieve  the  farmer  from  the  obligatioa  of  pay- 
ing toll  every  time  his  cattle  or  sheep  are  driven  through  a  turnpike* 
gate  in  passing  from  one  part  of  his  land  to  another  for  the  purpose 
of  watering  or  depasturing,  or  to  or  from  the  farm  tp  the  forriery. 

♦1301  C^^^^^S'  J- — ^^^  ^"^7  difference  ^between  the  two  enact- 
-'  ments  is,  that^  in  the  later  one,  the  words  "employed  in  hus- 
bandry" are  omitted, — making  the  exemption  general,]  The  question 
is,  whether  a  man  having  two  fields,  one  on  each  side  of  the  turnpike* 
gate,  may  evade  the  toll  on  eattle  or  sheep  passing  from  market  to 
market,  by  resting  them  for  a  night  in  the  one  pasture,  and  driving 
them  the  next  day  to  the  other.  [Eblb,  0.  J. — Can  we  say  that  they 
are  the  less  going  to  pasture,  because  the  owner  has  the  intention  of 
sending  them  to  market  on  the  following  day  ?]  It  is  submitted  that 
that  which  gives  the  exemption  is,  the  act  of  pasturing  the  sheep  or 
cattle  in  the  ordinary  cultivation  and  use  of  the  land,  and  not  the 
mere  using  the  field  as  a  temporary  resting  place  in  the  prosecution 
of  the  party's  business  of  a  cattle-dealer. 

WeMy^  for  the  respondent,  was  not  called  upon  .(a) 
*1311  *^R^B»  G'  J' — I  ^^  of  opinion  that  the  appellant  in  this  case 
^  was  properly  convicted.  It  appears  that  tne  respondent  has 
two  pasture-fields  one  on  each  side  of  Broom  Bar,  that  certain  beasts 
and  sheep  belonging  to  him  having  pastured  for  a  short  time  in  one 
of  the  fields  were  going  to  pasture  in  the  other,  when  the  appellant 
demanded  toll,  contending  that  the  removal  of  the  animals  from  the 
one  pasture  to  the  other  was  for  the  mere  purpose  of  evading  toll, 
they  not  going  bonfi  fide  to  pasture,  but  being  passed  onwards  to 
Botherham  market.  Now,  the  1  &  2  W.  4,  c.  25,  a.  1,  enacts  that 
'*  no  toll  shall  be  demanded  or  taken  for  or  in  respect  of  any  horse, 
sheep,  or  cattle  going  to  or  from  water  or  pasture,  and  passing  on  any 
turnpike-road,  provided  that  such  horse,  &c.,  do  not  pass  upon  such 
turnpike-road  more  than  two  miles."  The  beasts  and  sheep  in  ques- 
tion certainly  were  going  from  pasture  to  pasture,  and  therefore  fall 
plainly  within  the  exempting  words.  It  is  said  that  the  respondent 
is  not  entitled  to  claim  the  exemption,  because  the  beasts  and  sheep 
came  into  his  possession  in  his  character  of  cattle-dealer,  he  having 
bought  the  sheep  at  Lincoln  market  and  the  beasts  at  Epworth  fair, 
and  intending  to  send  them  on  for  sale  at  Botherham  .market  It 
seems  to  me  that  the  1  &  2  W.  4,  c.  26,  was  passed  purposely  to  get 

(a)  The  poinU  mmrked  for  argument  on  the  part  of  the  reapondent  were  at  follows : — 

**  1.  That  the  beat ta  and  sheep  fat  which  toll  was  taken  hj  the  appellant  from  the  respondenl 
were  (as  is  stated  in  the  case  to  have  been  prored)  being  removed  bj  the  respondent  from  one 
pasture  to  another  in  order  to  freshen  or  benefit  them,  and  not  for  the  purpose  of  saving  the 
toll ;  and  that,  as  thej  did  not  pass  upon  the  turnpike-road  two  miles,  they  were,  under  the  1  A 
2  W.  4,  0.  25,  s.  1,  exempt  from  toU : 

«2.  That  the  clause  giving  this  exemption  is  to  reoeive  a  liberal  eonstmction;  and  the  words 
are  stffloiently  large  and  comprehensive  to  extend  to  this  case : 

"  3.  That  the  appellant's  contention,  that  the  removal  of  the  beasts  and  sheep  firom  one  laid 
to  another  was  a  mere  trick  to  evade  payment  of  toll,  is  without  proof  and  without  foundation; 
because,  if  the  respondent  had  taken  the  beasts  and  sheep  direct  from  the  Broom  pasture  to  the 
Rotherham  market,  they  would  only  have  passed  960  yards  upon  the  tumpike-road  (as  appeared 
by  a  plan  attached  to  the  case) ;  and,  if  his  object  had  been  to  save  toU  upon  the  seven  beaats, 
he  could  have  placed  them  in  the  Badsley  Hoor  pasture  in  the  first  instance^  in  which  ease  thcj 
would  not  have  passed  through  the  bar  at  all : 

**  4.  That  it  is  a  fact  which  should  have  appeared  upon  the  case,  that,  from  the  beginning  Is 
thie  end  of  their  journeys,  neither  beasts  nor  sheep  travelled  two  miles  upon  the  road  in  questSaSp" 
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rid  of  the  doubtfal  eoD^rdction  oBused  by  the  conditions  by  whidh 
the  former  provision  bad-  been  faanipered.    It  contains  plain  words  of  ^ 
exemption  free  from  any  qnalifioation ;  and  we  oan  only  give  those* 
words  their  *plain  Utid  c^ons  construction.    The  two  trades  r»i  o^- 
of  brmer  and  caitle^detier  wa  all  know  are  frequently  blended.  ^ 
This  respondent  oarrted  on  both  :  and,  although  he  had  purchased  the 
beasts  and  dheep  at  foe  fair  or  market  and  intended  on  the  following 
daj  to  drive  itbe'm  to  another  market/ 1  see  nothing  in  the  act  to' 
deprive  him  of  .the  exemption  he  claimed,  nothing  to  limit  the  depas* 
turifig  to  the  abiding  placid  of  the  cattle 
The  rest  of  the  court  concnrring, 

Judgment  for  the  respondent,  with  costs. 


NOBTH  and  Others,  Assignees  of  EDWARD  STAFF  PRIOR  and 
ALFRED  STAFF  PRIOR,  Bankrupts,  v.  THE  LONDON  AND 
SOUTH  WESTERN  RAILWAY  COMPANY.    April  22. 

By  the  Ifldth  Motion  of  the  Sooth  WOftoni  Railway  Aot,  4  A  6  W.  4>  o.  IzzzriiL,  tho  toUi 
tothoriicd  by  tho  act  wero  to  bo  paid  to  inoh  ponodi,  at  sueh  plaoes  upon  or  near  the  railway,* 
ifid  io  raeh  manner  as  the  directors  ebonld,  by  notice  to  1>e  annexed  to  the  lilt  of  toUi,  appoint; 
Md,  in  inise  of  refnsal  or  neglect,  an  (Umandf  to  pay  snch  tolU,  tlU  perton  to  whom  the  tolU  ought 
i»  ka$e  heen  paid  U  empoworod  to  sOise  the  goods  for  or  in  respect  of  which  snch  tolls  ongbt  i4' 
bare  been  pidd,  or  any  othor  goods  belonging  to  th«  party  which  shall  pass  on  or  along  the  rifl-l 
vfty,  and  detain  the  same  until  payment  of  the  tolls  and  charges ;  and,  if  the  goods  are  ne^ 
redeemed  within  five  days,  the  same  shaH  be  appraised  and  sold,  and  snoh  tolls  and  ohasgar 
latislled  tbereont,  as  the  law  directs  in  cases  of  distress  fbr  rent : — 

Held,  that,  wbare  the  eootpany  seised  and  sold  without  complying  with  these  several  oondl- 
tioBi,— 00  demand  of  tho  tolls  having  besQ  mado,  and  the  sefsttro  not  having  beeil  made  b^ 
"  tb«  person  to  whom  the  tolls  onght  to  have  beeft  paid,"  and  the  sale  having  taken  plaeo  wit^< 
oot  an  appraisement, — they  became  trespassers  ab  initio. 

This  was  a  special  case,  stated  by  consent  under  the  provisions  of 
the  Common  Law  Procedure  Act,  1859« 

The  first  count  of  the  declaration  stated,  that,  before  the  said  E.  d. 
Prior  and  A.  S.  Prior  became  bankrupts^  in  consideration  respectively 
that  the  said  E.  S.  Prior  and  A.  S.  Prbr  would  on  diffei^nt  occasions 
deliver  to  the  defendants  certain  goods,  to  wit,  certain  quantities  of 
coal,  to  be  by  the  defendants  carried  from  tbe  Nine  ^Slms  sta-  rai  do 
tion,  Battersea,  to  Alton,  certain  other  quantities  to  be  by  tbe  ^ 
defendants  carried  from  the  said  station  to  Milford,  &c.,  &c.,  certain  other 
quantities  to  be  by  tbe  defendants  carried  from  the  Brentford  station 
of  the  defendants  to  Chertsey,  certain  other  quantities  to  be  by  tbe 
defendants  carried  from  the  last-mentioned  station  to  Bedbridge,  ItOi, 
&c.,  respectively,  the  said  several  quantities  to  be  at  the  said  places 
respectively  delivered  for  the  said  E.  S.  Prior  and  A.  S.  Prior  ten 
reward  to  the  defendants,  the  defendants,  on  the  said  occasions  respect* 
i^ely,  promised  the  said  B.  S.  Prior  and  A.  S.  Prior  to  carry  the  said 
Kflods  respectively  from  tbe  said  Nine  Elms  station  to  Alton,  to 
Milford,  &c.,  ko.,  aforesaid  respectively,  and  from  the  said  Brentford 
station  to  Chertsey,  to  Bedbridge,  &o.^  &o^  aforesaid  respectively,  and 
to  deliver  the  same  at  tbe  said  places  respectively  for  the  said  E.  S. 
Prior  and  A.  S.  Prior ;  that  the  said  B.  S.  Prior  and  A.  S.  Prior, 
before  their  bankruptcy,  delivered  tbe  said  goods  to  the  defendants 
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on  several  ocoasions,  and  the  defendaiiitis  bad  and  received  the  same 
respectively  on  the  said  occasions,  for. the  respective  considerations 
and  purposes  and  on  the  terms  aforesaid ;  and  that  all  things  happened, 
and  all  conditions  were  fulfilled,  and  all  period^  of  time  elapsea,  neces* 
sary  to  entitle  the  said  E.  S.  Prior  and  A.  S.  Prior  before  th^ir  bank- 
ruptcy, and  the  plaintifiis  as  assignees  as, aforesaid  since,  to  claim 
the  performance  of  the  said  several  contracts,  and  to  entitle  the  plain- 
tiffs as  assignees  as  aforesaid  to  maintain  this  action:  yet  that  the 
defendants  did  not  carry  and  deliver  the  said  goods  respeetively,  or 
any  of  them,  for  the  said  E.  S.  Prior  and  A.  S.  Prior  as  aforesaid,  or 
for  the  plaintiffs  as  assignees  as  aforesaid,  according  to  their  said  pro- 
mises in  that  behalf  but  wrongfully  kept,  seized,  and  took  possession 
♦1341  ^^  *^  ^^^  goods  respectively,  and,  after  the  said  bankruptcy, 
J  *wrongfully  sold  the  same,  whereby  the  said  E.  S.  Prior  and 
A.  S.  Prior,  and  the  plaintiffs  as  assignees  as  aforesaid,  had  wholly 
lost  the  said  goods  and  the  value  thereof. 

The  second  count  stated,  that,  before  the  said  bankruptcy,  and  after 
the  passing  of  an  act  of  parliarnent  made  in  the  session  of  fwrliament 
holden  in  the  4th  and  6th  years  of  the  reign  of  His  late  Majesty  King 
William  the  4th  (c.  Ixxxviii.),  being  "An  Act  for  making  a  Railway 
from  London  to  Southampton,'*  the  defendants  bad  carried  on  iheir 
railway  for  the  said  E.  S.  Prior  and  A.  S.  Prior  6ortain  goods,  to  wit, 
quantities  of  coal,  for  certain  rates  and  tolls  to  be  paid  to  the  defend- 
ants by  the  said  E.  S.  Prior  and  A.  S.  Prior  in  that  behalf,  and 
certain  other  goods,  to  wit^  other  large  quantities  of  coal,  the  property 
of  the  said  E.  S.  Prior  and  A.  S.  Prior,  then  were  passing  on  or  along 
the  said  railway  of  the  defendants;  whereupon  the  defendants,  claim- 
ing to  exercise  the  powers  given  to  them  by  the  said  statute  with  refer- * 
ence  to  the  seizure  and  sale  of  goods  in  respect-of  tolls  due  and  unpaid, 
seized  the  said  last-mentioned  goods  of  the  said  E.  S.  Prior  and  A.  S. 
Prior,  and,  after  the  said  bankruptcy;  wrongfully  sold  the  said  goods 
without  having  the  same  or  any  part  thereof  appraised  as  the  law 
directs  in  cases  of  distress  for  rent;  whereby  tne  said  goods  were 
improperly  sold  for  less  price  than  otherwise  might  have  been  obtained 
for  the  same,  to  the  damage  of  the  plaintiffs  as  assignees  as  aforesaid. 

There  were  also  counts  for  the  wrongful  conversion  of  goods,  to 
wit,  large  quantities  of  coal,  and  divers  railway  wagons  and  trucks 
of  the  Priors  and  of  the  plaintiffs  as  assignees ;  and  also  the  money 
counts. 

The  defendants  pleaded — first,  except  as  to  the  common  counts,  not 
guilty, — secondly,  to  the  first  count,  that  they  did  not  promise  as 
*185T  *^^®8®^» — thirdly,  to  the  first  ♦count,  that  the  said  E.  S.  Prior 
^  and  A.  S.  Prior  did  not  deliver  the  said  goods  to  the  defend- 
ants, nor  did  they  receive  the  same,  as  alleged, — fourthly,  to  the  first 
count,  that  the  defendants  bad  carried  the  said  goods,  and  also  cer- 
tain other  goods  which  had  been  before  then  removed  from  the  defei^d- 
ants',  premises,  along  the  defendants'  railway  for  the  said  E.  S.  Prior 
and  A.  S.  Prior,  and  tolls  had  become  due  from  the  said  E.  S.  Prior 
and  A.  S.  Prior  to  the  defendants  in  respect  of  the  said  carriage  and 
goods,  which  had  been  duly  demanded  by  the  defendants  of  the  said 
E.  S.  Prior  and  A.  S.  Prior,  but  which  said  tolls  tho  said  E.  S.  Prior 
and  A.  S.  Prior  and  the  plaintiffii  failed  to  pay,  wherefore  the  defend- 
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ants  did  as  in  tbessfd  count  complained  of,  and,  the  said  goods  not 
being  redeemed  within  five  days  next  after  the  taking  thereof,  the 
defendants  sold  the  said  goods  to  pay  for  the  said  tolls  so  due  as 
aforiesaid,  as  they  well  might, — fifthly  and  sixthly,  to  the  third 
and  fourth  counts,  that  the  said  goods  were  not,  nor  was  any  of 
them,  the  goods  of  the  said  E.  S.  Prior  and  A.  S.  Prior,  as  alleged, 
— seventhly,  to  the  indebitatus  counts,  never  indebted  as  alleged, — 
eighthly,  to  the  first  of  the  indebitatus  counts,  a  set-off  for  money 
payable  by  the  said  E.  S.  Prior  and  A.  S.  Prior  before  their  bank- 
ruptcy to  the  defendants  for  rates,  tolls,  and  other  sums  due  from  the 
said  E.  S.  Prior  and  A.  S.  Prior  to  the  defendants  for  tonnage  and 
carriage  of  goods  and  coals  conveyed  for  the  said  E.  S.  Prior  and  A. 
S.  Prior  on  the  defendants'  railway,  and  for  money  found  to  be  due 
from  the  said  E.  S.  Prior  and  A.  S.  Prior  before  their  bankruptcy  to 
the  defendants  on  accounts  stated  between  them. 

1.  The  plaintiffs  are  the  assignees  of  Messrs.  Edward  Staff  Prior  and 
Alfred  Staff  Prior,  who  for  several  years  previous  to  and  up  to  the 
time  of  their  bankruptcy  carried  on  a  large  business  in  Lonaon  and 
^elsewhere  as  coal-merchants,  and  had  been  in  the  habit  of  r«i  o/i 
sending  large  quantities  of  coal  over  the  railway  of  the  defend-  '- 
ants,  who  are  the  company  incorporated  and  governed  by  the  4  &  6 
W.  4,  c.  Ixxxviii.,  and  subsequent  statutes. 

2.  In  the  month  of  December,  1857,  the  Messrs.  Prior  made  a  propo- 
sition to  the  defendants,  which  was  accepted  by  them,  as  appears  by 
the  following  letter  from  the  traffic-manager  of  the  defendants  to  the 
Messrs.  Prior : — 

"London,  81st  December,  1857. 

"  Messrs.  E.  &  A.  Prior. 

"Gentlemen, — ^I  am  instructed  to  inform  you  that  the  directors 
have  agreed  to  your  proposition  to  pay  the  monthly  accounts  ren- 
dered to  you  for  the  carriage  of  coal,  ic,  over  this  railway  by  bill  at 
two  months'  date  from  the  date  of  the  last  item  in  e^ch  account,  and 
for  the  full  amount  of  each  account  as  rendered ;  anv  claim  for  over- 
charges, &c.,  to  bd  made  within  one  month  from  the  date  to  which 
each  acc9ttDt  has  been  made  up.  "  Abohd.  Scott." 

8.  This  arrangement  was  acted  upon  by  both  parties  until  the 
nwnth  of  August,  1859.  The  course  of  dealing  was  as  follows: — 
The  Messrs.  Prior  had  two  months'  dredit  allowed  them  on  all 
these  tonnage  payments,  that  is  tosffjTi  at  the  end  of  each  month, 
or  shortly  after  that  time,  the  defejidants  delivered  to  the  Messrs. 
Prior  the  tonnage  of  the  month  immediately  preceding.  On  receiving 
this  account,  the  Messrs.  Prior  handed  to  the  defendants  their  promis- 
sory note  at  two  months'  date  ^or  the  amount ;  and,  if  it  happened 
that  there  were  any  counter  claims  for  overcharge  or  errors,  these 
were  deducted,  not  fromi  the  account  of  the  month  in  which  the  errors 
occurred,  but  from  that  of.  the  next  ensuing  month. 

4.  All  payments  for  toritiage  up  to  and  including  *the  ton-  r«i  gi^ 
nage  account  for  the  month  of  April,  1859,' the  promissory  ^ 
note  for  which  was  d'r&wn  on  the  4th  of  May,  1869,  and  becaime  due 
on  the  7th  of  July)  1869,  were  duly  and  regularly  made  by  the 
Meesrs.  Prior. 

6.  On  the  8d  of  Jane,  1869,  the  defendants  sent  in  to  the  Messrs. 
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Prior  their  account  for  tonnage  for  tbe  month  of  May,  1859.  This 
aooonnt  amounted  to  494Z.  li,  7d,,  for  which  sum  the  Messrs.  Prior,  on 
the  same  8d  day  of  June,  drew  their  promissory  note  payable  to  the 
defendants,  at  two  months  after  date,  and  sent  it  to  them^  This  note 
fell  due  on  the  6th  of  August,  1859. 

6.  On  the  19th  day  of  July,  the  Messrs.  Prior  received  from  the 
defendants  their  tonnage  account  fon  the  month  of  June,  1859, 
amounting  to  4122.  4«.  ^,  for  which  sum  the  Messrs.  Prior  drew  their 
promissory  note  payable  at  two  months  after  date,  and  sent  it  to  the 
defendants  on  the  8d  of  August,  1859.  This  note  was  dated  back  tQ 
the  6th  of  July,  1859,  and  did  not  become  due  until  after  the  bank- 
ruptcy of  the  Messrs.  Prior,  as  hereinafter  mentioned. 

7.  The  Messrs.  Prior  stopped  payment  on  the  6th  of  August,  1859 ; 
and  on  that  day  they  wrote  the  loUowing  letter  to  Mr.  Scott,  the  traf- 
fic-manager of  the  defendants  :«— 

"  London,  6th  August,  1859. 

*'  Archibald  Soott,  Esq. 

"  Dear  Sir, — Owing  to  serious  losses  incurred  in  former  yeara,  and 
which  we  have  to  the  present  time  been  struggling  against,  we  regret 
to  find  at  the  last  moment  that  we  are  unable  longer  to  contend  agamst 
them  and  meet  our  engagements;  and  therefore  we  feel  it  our  duty 
immediately  to  inform  you,  inasmuch  as  we  fed  that  a  trade  which 
has  cost  us  so  mifch  labor  and  expense  to  make*  and  is  of  value,  is  of 
**1881  ^^^  much  importance  to.  all  the  interests  concerned  to  be  *al- 

•  ^  lowed  to.be  broken  up:  and,  having  re<][ue8ted  several  of  oar 
large  creditors  to  meet  on  Tuesday,  at  our  solicitor's  office,  we  would 
ask  you,  until  their  deternrination  is  come  to,  to  charge  the  carriage 
of  the  coal  to  the  consignee.    You  shall  hear  from  us  on  Wednesday. 

E.  &  A.  Prior." 

To  this  letter  A^  defendants  returned  no  answer. 

8.  The  Measra.  Prior,  who  had  stopped  payment  on  the  6th  of 
August,  wece  adjudicated  bankrupts  on  the  24th  of  August^  1859  ; 
and  the  act  of  banl^ruptoy  on  which  the  ad|judioation  proceeded  was  a 
general  assignment  made  and  executed  by  them  for  the  benefit  of 
their  creditors  on  the  10th  of  August,  1859. 

9.  The  defendants  were  not  aware  of  any  act  of  bankruptcy  com- 
mitted by  the  Messrs.  Prior  until  the  dato  of  tlie  adjudication;  nor 
did  they  have  notice  of  anj;  other  act  of  bankruptoy  committed  by 
the  Messrs*  Prior  but  that  upen  which  the  acyudioation  proceeded. 

10.  The  noto  drawn  by  the  Messrs.  Prior  on  the  8d  of  June,  1859, 
was  presented  for  payment  on  \he  6th  of  August,  after  the  Messrs. 
Prior  had  stopped  payment^  and  w«^  dishonoured. 

11.  The  Messrs.  Prior  did. not  pu^haae  or  sell  any  coals  after  their 
stoppage  of  payment  on  the  6th  of  Atifust.  But  all  coals  which  had 
been  ordered  and  were  then  in  transitu  were  sent  forward  to  their 
customers. 

12.  On  the  2&d  of  Jnly^  ld59«  and  on  several  other  days  between 
that  dav  and  the  8th  of  August,  1859,  the  Messrs.  Prior  delivered 
to  the  defendants  at  tiieir  Nine  Elms  and  Brentford  stations  quanti- 
ties of  eoal  to  be  oarried  i^nd  delivered  by  the  defendants  tor  the 
Messrs.  Prior,  as  in  the  declaration  mentioned.    The  vidm  of  aush 
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coal  80  delivered  to  ihe  defendants  to  be  carried  bj  tbem  amoonled^o 
the  sum  of  2992L  is.  Id. 

18.  No  portion  of  each  coals  was  ever  delivered  by  *tlie  de-  r^iqn 
fendants ;  but  the  whole  thereof,  being  still  in  the  possession  of  ^ 
the  defendants,  were  seized  by  them  on  the  8th  of  Angast,  1869,  as 
alleged  by  Uiem,  nnder  the  powers  of  their  act  of  parliament. 

14.  On  the  2Sd  of  August,  1859,  the  defendants  sent  to  the  Messrs. 
Prior  the  following  notice  :-^ 

*'  Trafflc  Manager's  Office, 
"  Waterloo  Station, 
"  28d  of  August,  1859. 
"  Messrs.  E.  k  A.  Prior. 

"  Take  notice  that  yon  are  hereby  required  to  pay  to  me  on  behalf 
of  the  London  and  South  Western  Bailway  Company,  at  my  office,  as 
above,  on  the  24th  of  August  instant,  the  sum  of  4947.  7$.  7£,  being 
an  acoount  accrued  due  to  the  said  company  in  respect  of  rates,  tolls, 
and  other  sums  by  their  acts  authorized  to  be  taken  in  respect  of 
coals  conveyed  Ibr  you  by  the  said  company  on  their  railway.  Atid 
I  do  hereby,  on  behalf  of  the  said  company,  demand  payment  of  the 
said  sum  of  4947! '7«.7(1  ' 

"  ARcaiBALi)  Scow,  Trafflc  Manager.*' 

15.  On  the  1st  of  September,  1859,  the  following  notice  from  the 
solicitors  to  the  bankruptcy  was  served*  on  the  defendants : — 

"  To  the  London  and  South  Western  Bailway  Ckmipany,  their  officers, 
.  servants,  and  agents,  and  whomsoever  else  it  may  concern. 

''As  solicitors  for  and' on  behalf  of  the  petitioning  creditor  and 
official  assignee  of  the  estate  of  Edward  Staff  Prior  and  Alfred  Staff 
Prior,  of,  &o.,  coal  merchants  and  copartners,  bankrupts,  we  do  hereby 
give  you  notice  that  the  said  assignee  claims  to  foe  entitled  to  all 
wagons,  utensils,  stock,  coa)s»  barged,  and  other  property  whatsoever 
of  which  the  said  bankrupts  were  possessed  at  the  time  they  became 
bankrupt,  and  •which  were  then  or  now  are  irt  your  custody,  r«i^A 
possession,  or  control,  at  any  place  or  places  on  your  line  of  '- 
railway  or  elsewhere.  And  we  do  hereby  require  you  to  deU^er  up 
the  same  to  the  said  assignee,  on  payment  of  such  lien,  if  any,  as  you 
are  by  law  entitled  to  claim  tbei^eon.  And,  in  case  yow  claim  to  be 
entitled  to  any  lien  on  the  said  property,  or  any  pan  ^thereof,  we  do 
hereby  require  you  to  furnish  us  with  the  particulb^d  of  the  lien  you 
so  claim,  and  on  what  property  in  particular  j6n  elaim  to  have  such 
lieu.  And  take  notice,  that,  in  case  ybn^U  or  dispose  of  the  said 
property,  or  any  part  thereof,  or  refiue  to  deliver  up  the  same  on 
being  paid  such  lien,  if  any/  as  you  aro  lawfully  entitled  to  claim 
thereon,  the  aa^gnees  of  the  said  bankrupts'  estate  will  hold  you  and 
every  of  you  aiMwerable  in  dam^Cges  for  such  wrongful  conversion. 

"*  Dated  tkia  81st  day  of  August,  1859. 

Yakdercoic,  Cbbb,  Law  &  OoiiYN." 

16.  Subsequently  to  this  notice,  that  is  to  say,  on  the  8d  of  Sep- 
tember, 1859,  the  coajs  which  had  been  seized  by  the  defendants,  as 
mentioned  above,  were  sold  by  them.  They  fetched  the  sum  of  228/. 
15s^  after  deducting  expenses. 

17.  This  action  was  Drought  to  recover  the  sum  of  299  L  2$.  Id., 
being  the  value  of  the  coals  seized  by  the  defendants  on  the  8th  day 
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arrears  of  rent,  dote  not  deprive)  him/ of-  bk  right  40  distrain. 
[WiLUBS,  J.— rThat  is  olear ;  beoanae  rent  is  >of  a  higher  nature.]  It 
goes  beyond  that:  it  is  a  bill  given  "for  and  on  account"  only:  it 
amounts  to  payment  only  if  the  bill  is  honoured.  [Willbs,  J. — 
Prim&  facie,  that  is  clear  also.]  The  promissory  note  having  been 
presented  on  the  6th  of  August,  1859,  and  not  paid,  the  company  were 
remitted  to  their  original  position,  with  liberty  to  demand  the  agreed 
sum  fixed  between  the  parties.  There  is  no  suggestion  that  the  tolls 
were  not  charged  according  to  the  tariff,  or  that  the  money  was  not 
payable  to  the  traffic-manager.  At  all  events,  there  was  a  perfect 
demand  on  the  28d  of  August,  which  was  the  day  before  the  bank- 
ruptcy. 

Smith,  Q.  0.,  in  reply,  was  stopped  by  the  Court 
*1451       *^si^B,  G.  J. — Mr.  Mil  ward  has  failed  to  satisfy  me  that  this 

-'  distress  can  be  sustained.  The  power  of  distress  is  a  summary 
power  which  is  to  be  exercised  subject  to  the  conditions  which  are 
annexed  to  it  by  law,  whether  the  party  claiming  to  exercise  it  be  a 
landlord  or  a  railway  company.  In  the  present  case,  the  power  of  dis- 
tress is  given  by  the  166th  section  of  the  original  act  of  incorporation 
of  the  defendants'  company ;  and  it  is  definitely  given  to  a  particular 
person  and  on  certain  definite  conditions.  The  tolls  are  to  be  paid  to 
such  persons  and  at  such  places  upon  or  near  the  railway  as  the  di- 
rectors shall  by  notice  appoint.  If  the  tolls  are  unpaid,  a  certain 
person  is  empowered  to  distrain  for  them.  The  person  so  empowered 
is  the  person  to  whom  the  tolls  are  appointed  to  be  paid,  by  notifica- 
tion on  the  list  of  tolls.  That  person  must  demand  the  tolls  due,  and, 
that  condition  having  been  complied  with,  and  the  sum  due  remaining 
unpaid,  the  person  to  whom  it  ought  to  have  been  paid  may  distrain 
the  goods;  and  if  such  go6ds%re  not  redeemed  within  five  days  thej 
may  be  appraised  and  sold,  and  the  tolls  and  charges  satisfied  there- 
out as  in  the  case  of  distress  for  rent.  Now,  there  were  several  de- 
fects in  the  course  of  proceeding  adopted  by  the  company  here.  The 
distress  was  not  made  by  the  person  named  in  the  list  of  tolls  or  rates 
as  the  person  to  whom  they  were  to  be  paid.  Moreover,  there  was  no 
previous  demand  of  the  tolls  made  by  him.  If  so  important  a  step  is 
about  to  be  taken  as  the  seizure  and  sale  of  a  man's  property,  it  is 
obviously  just  that  the  party  against  whom  such  a  power  ifi  going  to 
be  exercised  should  have  notice  of  it.  Here,  no  demand  whatever 
was  made  by  any  one.  The  company  agreed  to  take  a  promissory  note 
at  two  months'  date  for  each  monthly  aoeount  of  tolls.  Was  there 
any  demand  of  the  sum  due?  The  note  was  presented  at  maturity 
*1481   *^°^  dishonoured.     I  think  that  was  something  essentially 

^  different  from  the  demand  contemplated  by  the  statute  which 
was  to  warrant  a  distress.  I  also  think  the  defendants' justification 
fails  because  there  was  no  appraisement,  and  therefore  they  became 
trespassers  ab  initio, though  I  should  have  been  sorry  to  have  given 
judgment  against  the  company  on  that  ground,  if  the  earlier  condi- 
tions mentioned  in  the  statute  had  been  oomplied  with. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion  on  both  points.  It 
is  clear  that  the  defendants  und^r  this  act  of  parliament  stand  in  pre- 
cisely the  same  situation  as  an  ordinary  landlord  does  under  the  2  W» 
&  M.  c.  5  and  11  G.  2,  o.  19,  s.  19,  and  became  trespassers  ab  initio. 


COMMON  BENGET  REPORTS.    (14  J.  800TT.    N.  8.)       Ui 

Keating,  J.,  eoacarrdd. 

Smithy  Q.  C— ^The  oourt  are  to  saj  for  what  amount  the  judgment 
18  lo  be  entered, — whether  for  the  value  of  the  articles  seized,  or  the 
amount  of  the  proceeds.  The  sale  being  wrongful,  the  assignees  sub- 
mit that  tfaej  ought  to  recover  the  value,  which  is  found  by  the  case 
to  have  been  2997.  28.  Id,  whereas  the  proceeds,  after  deducting  the 
expanses,  were  22821  15«.  only. 

WiLLBS,  J. — Is  the  case  going  further  7 

Lfish,  Q.  0.y  answered  in  the  negative. 

Ekls,  C.  J. — Then  let  the  judgment  be  entered  for  228f.  los. 

Judgment  for  the  plaintiff  accordingly. 


♦BLASCO  V.  FLETCHER  and  Another.  [*147 

A  aUp  bovid  fiir  Hmv«ii%  kdM  wHli  %  g«n«nl  oargo  iuid«r  •  ^kwrter-party  at  m  lanp- 
lnifkt»  Ml  JAwmpool  pn.the  Ui  of  Angact  Go  the  7Ui  sb»  ran  spon  (he  Blackwater  bank  od 
th«  Irifh  aoast,  and  sn<tainad  lerioaf  damage,  and  wa<  nltimatel/  got  into  Arklow,  where  part 
tf  the  cargo  was  landed,  the  rest  having  been  transhipped  and  taken  to  Liverpool.  Rice,  which 
npiMenled  a  tbttd  of  the  freight,  waf  found  to  be  so  damaged  ai  to  be  admittedly  incapable  of 
Wag  taken  on.  All  Hm  met  ef  the  cargo  (except  an  tneoBiiderable  portion)  was  damaged  to 
nwh  en  extent  that  in  the  opinion  of  competent  witneeset  It  eonld  not  have  been  oarried  to  itf 
4«stieation  in  a  merchantable  eondUion,  and  in  faot  wonid  have  been  almost  worthless.  Whilst 
iks  vesicl  witb  the  goods  were  at  Arklow,  8.,  one  of  the  eharterers,  went  over  to  represent  the 
iitsrests  of  the  ehipp^ ;  and  the  maoler  gaf  e  him  a  written  anthority  to  '<  act  on  behelf  of  the 
9wasn  (of  tbe  ahip)  to  the  best  of  his  Jndgmont  and  abill^."  6.,  eonoeiring  from  the  oondi- 
tioo  of  the  goode  tibat  they  eonld  not  profltajbly  be  earried  to  Havana,  or  at  all  withont  raneb 
ialsy  sad  expense^  ordered  the  goods  to  be  sold.    The  sale  took  place  on  the  12tb  of  September, 

la  the  meantime  the  eaptaln  proceeded  to  Dablin  to  repair  the  vessel :  the  repairs  (which  cost 
230M.)  were  eonomeaoed  in  September,  and  were  finished  by  the  foHowlng  Febmary,  when  the 
lUp  preeeeded  4o  Cardiff,  and  there  obtained  a  ebarter  leee  remoneintiye  than  that  in  qoestion. 

Ln  aa  action  by  tbe  master  claiming  damsiges  for  wrongfully  prerenting  him  from  carrying 
tbe  goods  on  to  the  Havana  and  earning  freight,  the  learned  jndge  told  the  Jury,  in  sabetancCv 
tbst  tbe  defendants  were  jnstifled  in  what  they  did,  provided  it  was  the  reasonable  coarse  to 
tike,  having  regard  to  the  interests  of  all  parties. 

Tbe  Jary  having  foand  for  the  pl«lntiff,-^Held,  lAiat  tbe  question  was  properly  left  to  i^tm, 
led  tb^  lladlaf  warranted  by  the  evidenee. 

This  was  an  action  for  freight  alleged  to  be  due  on  a  charter- 
party. 

The  first  oount  of  the  declaration  stated,  that,  on  the  Sd  of  June^ 
1861,  a  charter-party  was  made  by  and  between  the  plaintiff  and  the 
defendants,  and  which  said  charter-party  was  and  is  in  a  foreign,  to 
wit,  the  Spanish  language,  and  was  and  is  to  the  tenor  following,  that 
ia  to  say  [setting  out  the  instrument  in  Spanish] ;  and  such  being 
translated  into  the  English  language,  was  and  is  as  follows,  that  is  to 
say,  "Liverpool,  8d  June,  1861.  It  is  mutually  agreed  between  Ja- 
cobo  BlascOy  oaptain  of  the  good  ship  Priraera  de  Torrevieja,  of  about 
382  tons,  classed  5/8  A.  2.  l.for  three  years  in  Bureau  Veritas,  zinced, 
l)eiDg  tight,  staunch,  and  strong  of  keel  and  sides,  and  every  way 
fitted  for  the  voyage,  and  with  all  the  necessary  papers  to  combine 
the  privileges  of  the  Spanish  flag,  now  in  Liverpool,  and  Messrs.  G. 
H.  Fletcher  ft  C5o.,  merchants,  that,  1st :  the  captain  cedes  the  whole 
of  the  ship  from  stem  to  stern  for  the  exclusive  benefit  of  the  char- 
terers; cargo  to  be  brought  to  and  taken  from  *alongside  the  r*i^ 
vessel  at  eharteren^  expease,  and  received  at  the  port  of  dis-   ^ 


14ft  MiASCO  If.  FLBTCHEft.    IL  T.  1868. 

charge  according  to  the  castom  of  the  place;  the  cargo  to  consist  of 
licit  goods,  including  powder  in  the  river:  2tl.  The  stowing  of  the 
ship  and  the  needful  for  this  to  be  done  by  captain  in  a  seamanlj 
style,  but  by  no  means  to  exceed  what  she  can  reasonably  stow  and 
carry  under  deck :  the  captain  binds  himself  to  employ  charterers' 
stevedore,  paying  lOd.  per  ton,  but,  as  he  is  to  work  under  the  inspec- 
tion of  the  captain,  charterers  are  not  answerable  for  the  stowage:  Sd. 
The  captain  to  sign  bills  of  lading  as  soon  as  the  cargo  or  portion  is 
delivered  alongside  in  the  usual  and  customary  manner,  and  for  anj 
freight  that  maybe  inserted  in  them  by  charterers ;  and  it  maybe 
the  duty  of  the  mate  to  sign  a  receipt  for  all  cargo  as  it  is  delivered 
alongside  the  ship :  4th.  The  port-charges,  stowage,  customs,  and  con- 
sular despatches,  dock-charge9,  and  quarantine,  and  any  others  that 
may  be  incurced  in  the  ports  of  refuge,  loading  and  discharge,  to  be 
for  account  of  the  ship:  6th.  The  averages  that  might  happen,  no 
matter  what,  to  be  arranged  according  to  the  custom  of  the  reigning 
laws;  the  captain  nor  his  agents  at  no  time  are  to  make  any  claims 
against  the  charterers  for  damages,  accidents,  or  misfortunes  that 
uright  happen  to  the  ship  on  her  voyage:  6th.  Thirty  running  days 
(Sundays  excepted)  to  be  allowed  the  charterers  for  loading  the  ship, 
to  commence  on  the  day  the  Meal'  clears,  being  readv  to  receive  her 
cargo;  the  captain  to  advise  this  by  writing  to  the  charterers,  and  to 
expire  the  moment  the  despatches  are  delivered  to  the  captain,  or 
advice  that  they  are  at  his  aisposal ;  8Z.  per  day  over  and  above  the 
said  days  to  be  paid  captain  if  the  ship  be  not  sooner  despatched: 
7th.  The  captain  allows  a  brokerage  or  commission  of  6  per  cent  on 
the  freight  and  demurrages  as  soon  as  this  charter  is  signed :  8th.  As 
*1491  ^^^  ^  ^^^  ^^^^  ^  loaded  and  ^despatched  in  the  Custom- 
^  House,  she  will  immediately  sail,  and,  if  weather  permits, 
pn>ceed  to  Havana  without  touching  at  any  port  except  in  case  of 
need,  and  on  arrival  to  be  consigned  to  the  agents  of  charterers  who 
they  will  appoint,  paying  the  usual  commission  in  and  oat ;  the  cap- 
tain binds  himself  to  take  500  tons  dead  weight,  or  freight  to  be 
reduced  in  proportion :  9th.  On  the  right  and  true  delivery  of  the 
cargo,  the  charterers  will  paj  the  captain,  or  his  order,  the  agreed 
sum  of  10002.  and  no  more,  m  discharge  of  all  rents  and  freight,  in 
the  following  manner, — the  captain  will  receive  the  bills  of  lading 
payable  in  the  port  of  discharge,  and  the  balance  to  be  settled  here 
in  the  usual  manner,  deducting  the  premium  of  insurance  on  the 
amount :  10th.  The  captain  binds  himself  to  sail  as  soon  as  he  receives 
his  despatches,  if  weather  permits  and  other  vessels  sail,  or  allow  the 
charterers  102.  per  day  for  that  delay,  and  be  answerable  for  any  pre- 
judice that  may  arise  from  that  delay :  11th.  If  the  ship  be  detained 
on  account  of  bad  weather  after  all  the  lay  days  have  expired,  he  will 
receive  cargo  on  board  in  the  mean  time  without  charging  any  de- 
murrage: For  the  punctual  and  exact  fulfilment  of  this  charter,  the 
parties  concerned  bind  themselves  in  the  forfeited  amount  equivalent 
to  the  amount  of  freight  in  case  either  should  not  fulfil  the  terms  of 
this  charter.  In  faith  and  testimony  this  present  is  signed  in  dupli- 
cate in  Liverpool,  fecha  ut  supril.  This  agreement  will  only  be  valid 
if  the  existing  contract  for  Santanan  is  annulled,  the  result  of  which 
18  to  be  known  to-day."    Averment,  that  the  said  Messrs.  G.  H. 
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Fletcher  &  Co.  in  the  aaid  charter-party  mentioned  were  and  are  the 
defendants,  and  ^he  said  ship  was  dniy  laden  with  a  carpro  to  be  con- 
veyed therein  upon  the  said  voyage  from  Liverpool  to  Havana,  and 
the  defendants  delivered  to  the  plaintiff,  and  he  received  from  them 
the  *said  bills  of  lading  of  the  said  cargo  payable  in  the  port  r^igA 
of  discharge  according  to  the  terms  of  the  said  charter-party ;  '- 
and  the  said  ship,  being  laden  with  the  said  cargo,  sailed  and  pro- 
ceeded on  the  said  voyage;  and  the  said  ship»  while  proceeding  on 
the  said  voyage  and  laden  with  the  said  cargo»  by  and  through  the 
.perils  of  the  seas  became  and  was  greatly  damaged,  and  it  became 
and  was  necessary  that  the  said  damage  to  the  said  ship  should  be 
well  and  sufficiently  repaired,  in  order  that  the  said  ship  might  further 
proceed  upon  and  complete  the  said  voyage,  and  that  the  plaintiff 
might  convey  and  deliver  the  said  cargo  at  the  port  of  discbarge  as 
aforesaid:  and  the  plaintiff  always  was  ready  and  willing  to  procure 
the  said  ship  to  be  well  and  sufficiently  repaired  within  a  reasonable 
time  in  that  behalf,  and  to  have  the  said  ship  further  proceed  upon 
attd  complete  the  said  voyage,  and  to  convey  the  said  cargo  in  the 
said  ship  to  and  to  deliver  the  same  at  the  port  of  discharge  as  afore- 
said»— of  all  which  premises  the  defendants  had  notice;  and  all  con- 
ditions prec^ent  had  been  performed,  and  all  things  had  happened, 
and  all  times  had  elapsed,  necessary  to  entitle  the  plaintiff  to  maintain 
this  action :  yet  the  defendants  did,  before  a  reasonable  time  for  the 
said  repairing  of  the  said  ship  had  elapsed,  wholly  refuse,  and  from 
the  time  of  their  refusal  to  the  commencement  of  this  suit  continued 
to  refuse,  to  suffer  and  permit  the  plaintiff  to  convey  the  said  cargo 
in  the  said  ship  upon  the  said  voyage,  and  hindered  and  prevented 
the  plaintiff  from  further  proceeding  upon  and  completing  the  said 
voyage,  and  from  conveying  the  said  cargo  to  and  delivering  the  same 
at  the  port  of  discharge  as  aforesaid ;  and  by  reason  of  the  premises 
the  plaintiff  has  been  prevented  from  obtaining  payment  of  divers 
large  sums  of  money  payable  for  freight  and  otherwise  under  the  said 
bills  of  lading  ^respectively,  and  of  any  part  thereof,  and  r«i5i 
thereby  the  said  agreed  sum  of  money,  to  wit,  lOOOI.,  due  and  ^ 
payable  to  and  to  be  retained  by  the  plaintiff  under  the  said  charter- 
party  had  become  and  was  wholly  lost  to  the  plaintiff,  and  the  plain- 
tiff had  been  and  was  by  means  of  the  premises  otherwise  injured. 

There  were  also  the  common  counts  for  freight,  for  money  received 
by  the  defendants  for  the  plaintiff^s  use,  and  for  money  found  due 
upon  accounts  stated ;  but  tne  count  for  freight  was  abandoned  at  the 
trial. 

The  defendants  pleaded, — first,  to  the  first  count,  that  they  did  not 
make  and  enter  into  such  charter-party  as  alleged, — secondly,  to  the 
first  count,  that  the  said  ship  was  not  whilst  proceeding  on  her  said 
voyage  damaged  as  in  the  declaration  alleged, — thirdly,  to  the  first 
count,  that  the  plaintiff  was  not  ready  and  willing  to  procure  the  said 
ship  to  be  well  and  sufficiently  repaired  within  a  reasonable  time  in 
that  behalf,  as  in  the  deolaratioa  alleged, — fourthly,  to  the  first  count, 
that  the  plaintiff  was  not  readv  and  willing  to  have  the  ship  further 
proceed  upon  and  complete  the  said  voyage,  and  convey  the  said 
cargo  in  the  said  ship,  and  to  deliver  the  said  cargo  at  the  port  of 
discharge  as  aforesaid,  as  alleged,~fifthly,  to  the  first  count,  that 
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before  tlie  .breaclies  complained  of,  it  was  mutually  agreed  between 
the  plaintiff  and  the  defendants  that  the  said  voyage  should  be  wholly 
abandoned,  and  the  said  charter-party  shouild  be  no  further  acted  upon 
or  proceeded  with,  and  that  the  same  should  be  rescinded  and  deter- 
mined/and  the  same  were  then  respectiyely  abandoned,  rescinded, 
and  terminated  accordingly, — sixthly,  to  the  first  count,  that  the 
defendants  did  not  refuse  and  continue  to  refuse  to  suffer  and  permit 
the  plaintiff  to  convey  the  said  cargo,  nor  did  they  hinder  the  plain- 
tiff from  further  proceeding  upon  and  completing  the  said  voyage, 
*1^91  ^^^  '^''^"^  conveying  and  delivering  the  *said  cargo,  as  in  the 
-I  declaration  alleged, — seventhly,  to  the  first  count,  that  the 
defendants  did  what  the  plaintiff  complained  of  by  his  leave  and  with 
his  consent, — eighthly,  to  the  first  bouiit,  that,  by  the  said  damage 
and  injuries  which  happened  and  occurred  to  the  said  ship  as  in  the 
first  count  mentioned,  divers  parts  and  portions  of  the  said  cargo 
then  on  board  of  her  were  wholly  lost,  and  the  residue  thereof  wae 
so  much  and  so  greatly  injured  and  damaged  that  it  was  not  and 
could  not  nor  could  any  part  of  it  be  put  into  a  proper  state  and  con- 
dition to  proceed  upon  the  said  voyage ;  and  that,  if  the  said  residue 
of  the  said  cargo  had  been  re-shippea,  even  after  the  best  endeavours 
to  put  it  into  proper  and  fit  order  in  that  behalf,  it  never  would  or 
could  have  arrived  at  the  said  port  of  discharge  in  specie  or  other- 
wise than  in  a  state  of  decomposition,  and  it  would  have  been  value^ 
less  and  useless  to  all  parties,  ftnd  in  such  a  condition  that  the 
consignees  thereof  at  the  said  port  of  discharge  would  Bot  have 
received  and  would  not  have  been  nor  would  anybody  have  been 
liable  to  receive  the  same,  of  to  pay  any  freight  for  the  said  goods; 
wherefore  the  defendants,  for  the  general  benefit  of  all  parties  con- 
cerned, sold  the  said  goods;  and  that  the  breach  complained  of  was 
the  said  disposition  by  the  defendants  of  the  said  goods. 

To  the  indebitatus  counts,  the  defendants  pleaded,  never  indebted, 
payment  before  action,  and  set-off  for  work  done  and  money  paid,  kc. 

Issue  was  joined  upon  each  of  these  pleas. 

The  cause  was  tried  before  Willes,  j.,  at  the  last  Summer  Asstsess 
at  Liverpool.  The  circumstances  under  which  the  action  was  brought, 
and  the  evidence  adduced  in  support  of  the  defence,  are  fully  set  out 
in  the  judgment,  post,  p.  17S. 

The  learned  judge  in  his  summing  up  told  the  jury,  that,  if  a  ves- 
*1531  ^^  8^^^  upon  her  voyage  and  is  so  'disabled  by  perils  of  the 
^  seas  that  she  is  obliged  to  put  into  a  port^  and  is  unable  in  her 
then  state  to  proceed  upon  the  voyage,  the  owner  of  the  vessel  is 
nevertheless  entitled,  if  the  voyage  can  reasonably  be  prosecuted, 
having  regard  to  the  interests  of  all  parties  concerned,  to  take  out  the 
goods,  to  repair  the  vessel,  and  to  put  the  goods  on  board  again  and 
carry  them  to  the  port  of  destination,  and  so  earn  freight ;  that,  if  the 
owner  does  not  choose  to  repair,  the  freighters  get  their  goods  and 
pay  no  freight;  that,  if  the  freighters  do  not  choose  to  wait  so  long 
a  time  as  will  be  required  to  put  th^  ship  in  a  condition  to  continue 
the  voyage,  and  by  agreement  between  the  parties,  express  or  im- 
plied, they  take  their  goods,  they  pay  freight  pro  ratfi:  and  be  left 
the  following  questions  to  theni, — ^fir8t,'Did  the  master  elefot  not  to  go 
on  with  the  voyage,  or  did  he  elect  to  go  on  with  the  voyage,  and  did 
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he  give  notice  of  such  election  to  the  shippers  in  a  rensonable  time?—, 
secondly,  Whether  nnder  the  oircumstftnoes  the  voyage  eoald  in  their 
jndgtnent  have  been  reasonably  prosecuted;  whether  the  damage 
sustained  by  the  goods  was  so  great  and  the  delay  necessary  to  set  it 
right  such  that  the  voyage  could  not  reasonably  be  continued  ?  tell- 
ing them  that  there  must  be  a  poasibility  of  earrying  a  substantial 
part  of  the  cargo  to  its  destination,  to  make  it  the  same  adventure ; 
and  that  of  the  reasonableness  of  time  they  most  judge  from  all  the 
sarrounding  circumstances^ 

The  jury  found  that  the  gocHltf  were  not  in  a  reasonable  state  to 
send  forward,  and  that  the  voyage  could  not  reasonably  have  been 
prosecuted ;  but,  as  to  whether  or  not  there  was  an  election  by  the 
master  to  abandon  the  voyage,  they  could  not  agree.  The  verdict 
was  thereupon  entered  for  the  defendants. 

Breti,  Q.  0.,  in  Michaelmas  Term  last,  obtained  a  *rule  nisi  r»i 54 
for  a  new  trial,  on  the  ground  that  the  learned  judge  misdirected  ^ 
the  jury  in  telling  them  that  the  defendants  had  a  right  to  prevent  the 
goods  being  carried  on,  if  it  was  unreasonable  to  carry  them  on,  hav*- 
ing  regard  to  the  interest  of  all  parties  concerned.  [Btles,  J.,  refer- 
red to  Strugnell  v.  Friedriohsen,  since  reported,  11  G.  B.  N.  S.  452 
(E.  G.  L.  R.  vol.  108).l 

E.  Jamea,  Q,  G.,  and  Mihaard^  in  Hilary  Term  last,  showed  cause.. 
— The  direction  of  the  learned  judge  was  perfectly  correct.  The 
rice,  which,  constituted  considerably  more  than  a  third  of  the  freight, 
was  confessedly  so  damaged  that  it  could  not  be  carried  to  its  desti- 
nation :  and,  of  the  remaining  goods>  the  Manchester  and  Bradford 
goods,  which  represented  a  freight  of  6807.,  were  in  such  a  state  that 
it  would  have  be^n  unreasonable  in  the  highest  degree  to  send  them 
forward ;  and  to  put  them  in  a  state  to  enable  them  to  arrive  at 
Havana  in  a  menchadtable  condition  would  have  involved  an  amount 
of  expense  and  d^y  which  the  freighters  were  not  bound  to  incur. 
The  iron,  paint,  and  hardware  (which  represented  only  120Z.  of  the 
bill  of  lading  iVeight)  alone  could  have  been  sent  forward :  but  that 
would  have  been  substantially  a  totally  different  adventure.  A  con- 
siderable time  elapsed  before  the  captain  elected  to  repair  the  ship ; 
and,  when  he  had  elected,  six  months  elapsed  before  the  ship  was 
ready  to  proceed  on  her  voyage.  Were  the  frieghters  bound  to  wait 
all  that  time  ?  Was  it  reasonable  that  the  prosecution  of  the  adven- 
ture should  be  so  long  delayed  ?  Besides,  the  goods  were  landed  and 
sold  with  the  masters  assent.  His  letter  of  the  9th  of  August,  1861, 
was  a  distinct  authority  to  Sparke  to  do  the  best  for  all  concerned. 
In  Strugnell  r.  Friedriphsen,  Uie  master  had  allowed  the  shippers* 
agent  to  take  out  the  wheat  at  their  expense  for  the  *purpose  t^^kk 
of  forwarding  it  by  another  vesael.  That  case,  therefore,  has  '• 
DO  application.  In  Vlierboom  v.  Chapman,  18  M.  k  W.  280,  a  cargo 
of  rice,  shipped  at  Batovi*,)  was  by  the  bill  of  lading  to  be  delivered 
at  Botterdam  to  the  plaintiff,  he  paying  freight  for  the  same.  The 
vessel,  having  encountered  a  hurricane,  was  compelled  to  put  into 
the  Mauritius,  when  the  rice,  having,  been  found  to  be  damaged  and 
in  a  state  of  rapid  putrefaet(w,'  wa^  of  necessity  sold  by  the  masteri 
who  acted,  bout  fide  but  withim^  tka  kHQwlodge  of  either  the  shipper 
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ated  by  each,  it  it  Hot  voDatural  to  oondade  that  *the  seooad 
member  is  ellipticallj  expressed,  aod  should  be  oonstroed  as 
though  followed  by  these  words,  'ou  de  perdre  le  fret  en  entier/ 
Aoeordingly,  it  is  the  opinion  of  Valin  (1  Valin  661)  and  Pothier 
(Poth.  Gharte-partie,  no.  68),  that  he  is  no  further  bound  to  pro- 
cure another  vessel  than  by  losing  his  freight  if  he  omit  to  do 
so.  Emerigon  (Emerig.  422,  628,  and  per  Boulay-Paty,  427),  how- 
ever, followed  by  Pardessus  (S  Pardess.  Droit  Com.  no.  715,  and 
no.  644)  and  Boulay-Paty  (Droit  Maritime,  Yol.  2,  400-405),  main- 
tains that,  by  the  express  language  of  the  law,  and  the  nature  of  the 
trust  reposed  in  the  master,  it  is  his  duty  to  hire  another  vessel,  if  it 
he  possible,  for  the  cargo;  and  that  he  is  answerable  in  damages  if 
he  negleet  it.  Chancellor  Kent,  stating  the  li^w  of  America  (3  Kent 
Com.  212),  says,— *' In  this  country,  we  have  followed  the  doctrine  of 
Bmerigon  and  the  spirit  of  the  English  cases,  and  hold  it  to  be  the 
duty  of  the  master,  from  his  character  of  agent  of  the  owner  of  the 
cargo,  which  is  cast  upon  him  from  the  necessity  of  the  case,  to  act 
in  the  port  of  necessity  for  the  best  interests  of  all  concerned ;  and 
he  has  powers  and  discretion  adequate  to  the  trust,  and  requisite  for 
the  safe  delivery  of  the  cargo  at  the  port  of  destination.' "  At  p. 
417,  treating  of  the  apportionment  of  freight,  the  author  says:  "In 
the  laws  of  Oleron,  there  is  an  explicit  application  of  the  principle  to 
a  case  of  sea  damage,  where  the  ship  and  cargo  survive.  '  If  the 
merchants  demand  to  have  their  goods  of  the  master,  they  may  well 
have  them  on  payment  of  freight  for  so  much  as  the  ship  has  accom- 

flushed  of  the  voyage,  if  the  master  chooses :  but,  if  the  master  pre* 
brs,  he  may  refit  his  ship,  in  case  that  can  be  done  readily,  and,  if 
not,  he  may  hire  another  ship,  and  the  master  shall  have  his  freight 
according  to  the  quantity  of  goods  saved  in  any  manner.' "  At  p. 
*1601  ^^^'  ^^  quotes  the  French  law.  **  The  French  law,  *A>Vowii^ 
^  the  article  in  the  laws  of  Oleron  respecting  shipwreck  <Art,  4^ 
and  Le  Quidon  with  regard  to  ransom  (Le  Guidon,  c  6,  art.  7 ;  1  Par- 
dess. 399),  provides  that,  '  if  the  ship  and  goods  are  ransomed,  or  if 
the  goods  are  saved  from  shipwreck,  the  captain  is  paid  fireight  on  to 
the  place  of  capture  or  of  shipwreck  (Code  de  Gommerise,  art.  308; 
Ord.  of  1861,  liv.  S,  tit  8,  art.  21,  22 ;  4  Pardess.  S68\  Again,  '  If 
the  captain  is  compelled  to  repair  the  ship  in  the  courss  o(  the  voyage, 
the  freighter  is  bound  to  wait  or  to  pay  the  whole  freight ;  in  case 
the  vessel  cannot  be  repaired,  the  captain  is  bound  to  hire  another ; 
and,  if  another  vessel  cannot  be  hired,  freight  is  due  only  in  propor- 
tion to  what  of  the  voyage  is  performed'  (Codaf  de  Commerce,  art. 
296;  Ord.  of  1681,  liv.  8,  tit.  8,  art.  11 ;  4  Pardesa  862)."  The  law 
is  similarly  laid  down  in  Lawes  on  Charter-p«rty  (ed.  1818),  p.  164. 
Tponson  v.  Dent,  8  Moore's  P.  C.  419,  is^a  very  important  case. 
There,  a  cargo  of  opium,  shipped  at  Calcutta*  waa^  bv  the  bill  of  lad- 
ing, to  be  oelivered  at  Hong  Kong  to  fh^  respondents.  The  ship 
oame  in  collision  at  sea  with  another  vessel,  and  received  so  much 
injury  as  to  compel  her  to  put  in  at  Singapore,  where  the  cargo  was 
found  to  be  partially  damaged  by  the  sAlt  water.  The  master,  who 
acted  bonft  fide  and  to  the  best  of  bia  judgment,  selected  the  damaged 
chests  of  opium  and  sold  them  by  muotioui  and  forwarded  the  remain- 
der to  Hong  Kong.    It  appeared  that  he  might  h%ve  had  the  damaged 
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opiam  re-dried  and  ra-packed  while  the  veeael  w$$  re^fittittg,  and 
have  forwarded  it,  thoagh  deteriorated  in  valae,  with  the  other  opium. 
It  was  held,  that,  under  snoh  circmnatanoes,  in  an  action  brought  bj 
the  consignees  a^ahiat  the  shipowner  for  the  value  of  the  opium 
damaged  and  sold,  it  was  the  auty  of  the  roaater  to  carry  the  cargo 
to  its  place  of  destination,  as  tlie  goods  could  have  been  delivered  in 
a  merchantable,  '^although  danpaged  state.  Sir  John  Patteson,  r4.^ai 
in  delivering  the  judgment,  says  (p.  450):  '*  Thcj  master's  duty  '- 
is,  to  carry  the  cargo  and  convey,  it  to  the  place  of  its  destination,  if 
the  goods  can  be  carried  to  the. place  of  their  destination  in  a  mer- 
chantable state,  although  very  much  damaged :  it  is  a  grave  question 
\irhether  the  master  can  in  any  case  be  justified  in  selling  the  cargo 
becaase  the.  goods  would  be  more  damaged  in  the  course  of  convejring 
them  from  the  place  where  he  repairs  his  ship  to  the  place  of  ultimate 
destination  than  they  have  been  already  at  the  time  he  comes  there. 
They  may  be  damaged  10  per  cent,  at  the  place  where  he  is  obliged 
to  put  ill  in  order  to  repair  his  vessel,  and  it  may  be  that  they  will  be 
damaged  20  per  cent,  by  the  time  they  arrive  at  the  place  of  their 
destination  ;  but  it  does  not  follow  that  he  is  at  liberty  to  sell  them 
on  that  account.  If  they  are  in  such  a  state  that  he  cannot  convey 
them  in  the  shape  of  merchantable  goods  to  the  place  of  their  desti* 
nation,  and  if  they  would  utterly  perish  when  they  arrived  at  their 
place  of  destination,  that  in  quite  another  cQusideration."  Here^ 
there  was  nothing  to  prev09^t  the  goods  from  being  sent  on:  they 
might  have  been  dTiea  Md  re-packed,  and  would  unqvQstionably 
have  arrived  in  specie  at  tba  Havana.  He  then  goes  on  to  cito  seve* 
ral  cases,  and  amongst  otbars  Bobertson  t;.  Clark,  1  Bingh.  445  (K 
C.  L.  R.  vol.  8),  to  sbo«r  that  to  justify  a  sale  the  necessity  must  be 
urgent.  In  Bosetto  v.  Gurney,  11  C.  B.  176  (E.  C,  L.  B.  vol.  73),  it 
was  held,  that,  where  the  whole  or  anupart  of  a  cargo  (having  suf- 
fered sea-damage)  is  practically  capaUe  of  being  carried  on  to  its 
destination  in  a  mercnantable  state,  it^  is  the  duty  ol  the  master  to 
carry  it  on.  In  the  6th  American  edition  of  Abbott  on  Shipping 
(by  Stpry  and  Perkins),  p.  446,  it  is  said :  "  If  by  reason  of  the  dam- 
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irty  to  procure  another  ship  to  transport  ^ 

the  cargo  to  ^be  place  of  aestination.  But,  if  his  own  ship  can  be 
repaired,  he  is  not  bound  to  send  the  cargo  by  another,  but  may 
detain  it  till  the  repairs  are  made,  and  even  hypothecate  it  for  the 
expenses  of  them,  that  is,  supposing  it  not  to  be  of  a  perishable  { 
nature:  if  it  be  of  such  a  nature,  and  there  be  not  time  or  opportu- 
nity to  consult  the  merchants,  he  ouffht  either  to  tranship  or  sell  it, 
according  as  the  one  or  the  other  will  be  most  beneficial  to  the  mer* 
<^Dt.  The  disposal,  however,  of  the  cargo  by  the  master  is  a  mat- 
ter that  requires  the  utmost  caution  on  bis  part  He  should  always 
bear  in  mind  that  it  is  his  duty  to  convey  it  to  the  place  of  destina- 
tion. This  is  the  purpoee  for  which  he  has  been  intrusted  with  it,  and 
^19  purpose  he  is  bound  to  accomplish  by  an  v  reasonable  and  practica- 
b^  Inathod."  Again,  at  p.  708,  it  is  said :  "  A  merchant  who  has  laden 
goodf  caDDot  insist  upon  having  them  re-landed  and  delivered  to  him 
tilbOQt  paying  the  freight  that  might  become  due  for  the  carriage  of  . 
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as  to  the  time  allowable  to  the  master  to  repair  and  go  on  with  bia 
voyage.  Some  of  the  foreign  regalations  seem  not  to  be  consonant 
with  reason,  experience,  or  convenience,  when  applied  to  the  usage 
of  our  own  country.  Thus,  for  example  according  to  the  laws  of  the 
Hanse  Towns,  three  days  at  most  are  allowed  to  the  master  to  repair. 
*1701  ^^  ^^^  *laws  of  Oleron,  art.  4,  if  the  master  can  readily  repair 

^  his  vessel,  he  may  do  so,  or,  if  he  pleaaes,  he  may  freight  an- 
other ship  to  perform  the  voyage.  By  the  laws  of  Wisbuy,  art.  16, 
it  is  said  that  the  master  may  fit  out  his  ship,  if  he  can  do  it  in  a 
UUle  time. :  Molloy  (Book  2,  c.  4,  §  6)  remarks,  that,  in  such  case, 
the  master  may  either  mend  his  ship  or  freight  another :  he  uses  no 
words  of  restriction  as  to  time.  And  a  distinguished  English  judge 
(Lawrence),  in  a  case  of  Cook  v.  Jennings,  7  T.  B.  881|  adopts  the 
general  doctrine  without  limitation :  '  When  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship  or  to  procure  an- 
other.' So^  in  Beawes's  Lex  Mercat.  185,  '  He  may  either  mend  his 
own  ship  or  freight  another.'  In  the  Marine  Ordinance  of  France,  B. 
3,  tit.  8,  Of  freight^  art.  11,  the  rule  is  expressed  without  limitation 
as  to  the  time :  '  If  the  master  is  obliged  to  cause  his  ship  to  be  refitted 
during  the  vovage,  the  freighter  shall  be  obliged  to  wait,  or  pay  his 
whole  freight.'  Abbott,  Part  8,  c.  7,  s.  10,  says,  '  if  the  master  will, 
he  may  repair  his  ship,  if  he  can  do  it  speedily.^  What  is  to  be  under* 
stood  by  reparing  readily^  or  epeedily,  or  in  a  littk  time,  must  depend 
upon  the  circumstancas  of  each  case.  Chief  Justice  Kent,  speaking 
of  a  ship  which  was  repaired  in  severUeer^  days,  observed  that  she  was 
in  a  condition  to  be  immediately  repaired:  Oriswold  v.  New  York 
Insurance  Company,  3  Johnson  827.  The  result  would  seem  to  be, 
that  the  master  might,  if  he  pleased,  have  repaired  in  a  reasonable 
time ;  and  that  time  may  be  illustrated  by  considering  what  a  prudent 
master  would  have  done,  if  there  had  not  been  any  insurance,  and  if 
there  had  not  been  any  objection  on  account  of  the  market, — with 
which  it  is  well  known  underwriters  have  no  concern."  In  M*Gaw 
V.  Ocean  Insurance  Company,  23  Pickering  405,  a  ship  laden  with 
*1711  ^''^^^  ^^^  cotton  on  freight,  *and  oound  from  New  Orleans 

-I  to  Havre,  was  injured  by  perils  of  the  seas,  and  a  part  of  the 
cargo  damaged,  and  she  returned  to  New  Orleans  for  repairs.  There 
was  reason  to  believe  that  she  could  be  refitted  for  sea  in  three  or  four 
months.  The  cargo  could  not  be  sent  on  in  another  vemel  at  a  lower 
rate  of  freight,  and  the  master  delivered  it  up  to  the  shipper :  and  it 
was  held. that  the  insurers  on  the  freight  were  respoQ»ble  tor  the  loss 
of  the  freight  on  the  portion  of  the  cargo  which  was  wholly  destroyed, 
but  that  they  were  not  responsible  in  respect  of  the  sound  portion, 
because  the  master  was  not  bound  to  give  it  up  without  receiving  full 
freight  on  it,  but  might  have  retained  it  to  be  transported  in  bis  own 
vessel,  nor  in  respect  of  a  portion  of  the  cotton  which  was  sold  by  the 
master  at  New  Orleans  in  conseauence  of  its  being  wetted  by  sea- 
water,  although  cotton  in  that  conaition  is  liable  to  spontaneous  com- 
bustion. The  rule  is  thus  laid  down  by  Shaw,  C.  J. :  '*  When  the 
goods  are  shipped  and  the  voyage  is  commenced,  the  right  of  the 
shipowner  to  full  freight  has  attached ;  and,  in  case  of  accident  and 
detention,  either  by  putting  back  to  the  port  of  departure,  or  by 
stopping  at  an  intermediate  port  more  or  less  distant  from  the  port 
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of  deRtinatioiit  the  sbippor  faas  no  righl,  witboal  the  comenl  of  ihfa 
shipowner,  to  demftiMl  and  obtain  the.  goods  witboat  paying  fall 
freight  in  caae  the  shipowner  or  the  master  can  either  refit  his  own 
ship  wUbinareasofk^k  timt^  and  proeaeda  to  do  ao^  or  within  a  i'ea- 
sonabie  time  wUI  transmit  the  gooda  io-aiiolher^eaaak"  "In  case  the 
vessel  puts  back  to  the  port  of  deparlttrev  fmgfats  remaining  as  high 
as  when  the  shipment  was  made,  or  if  the  detention  be  at  a  place 
from  which  to  the  port  of  destination  freights  are  as  high  as  the 
freight  stipulated  to  be  paid,  then  no  benefit  has  been  conferred  on 
the  shipper,  no  eqaitable  obligation  arises  '^to  paj  a  freight  r^^-ifr^ 
pro  rat£  itineris ;  and»  if  the  shipper  consents  to  take  back  ^ 
his  goods  and  the  shi^woier  to  anrrender  them,  no  freight  is  earned. 
But,  if  the  shipowner  was  not  obliged  by  law  so  to  surrender  them, 
then  the  freight  is  lost,  not  necessarily  by  the  perils  insured  against^ 
but  by  mutually  rescinding  the  contract  by  which  it  would  have 
been  earned."  **  It  is  now  well  settled  by  a  series  of  cases,  that,  if  a 
vessel  is  damaged  by  one  of  the  perils  insured  against,  and  in  conr 
sequence  thereof  is  obliged  to  put  back  or  seek  a  port  of  refuge,  and 
unlade  and  repair,  the  master,  if  he  can  refit  his  snip  and  proceed  in 
a  reasonable  time,  may  retain  the  cargo  and  carry  it  to  its  place  of 
destination,  and  will  then  earn  his  full  freight.  If,  therefore,  he  vol- 
untarily relinquishes  the  right  to  do  so,  by  pving  up  the  cargo  to  the 
shippers,  he  loses  the  right  of  earning  the  freight  on  that  particular 
voyage  by  such  voluntary  act,  and  not  by  one  of  the  perils  insured 
against,  and  therefore  the  underwriters  on  freight  are  not  answerable  i 
Clark  V.  Massachusetts  Fire  and  Marine  Insurance  Company,  2 
Pickering  104.  And  it  makes  no  difierenee  in  this  respect,  that,  by 
such  detention  and  retardation  of  the  voyage^  the  arrival  of  the  cargo 
at  the  place  of  destination  will  be  so  late  as  to  disappoint  the  pur« 
poses  of  the  shippers^  by  the  change  of  the  season,  loss  of  market,  or 
otherwise.  Nor  does  it  mahe'anf^  dkffertnee  if  the  cargo  xa  damaged  and 
unfit  to  be  shipped,  if  it  remains  in  specie,  and  can  be  carried  to  the  port 
€f  dentinaJtion;  as  the  shipowner  is  not  responsible  for  the  damaged 
condition  of  the  goods,  whether  such  damage  arise  from  a  principle 
of  internal  decay  or  from  perils  of  the  sea*  In  such  cases,  it  is  held, 
that,  as  between  the  shipper  and  shipowner,  the  latter  is  entitled  to 
his  freight  although  the  goods  have  become  utterly  u?orthless,  and  that  he 
has  his  remedy  for  his  freight,  not  only  by  *a  lien  upon  the  r*i  73 
goods  (which  in  the  case  supposed  would  avail  him  nothing)^  '- 
but  also  by  an  action  agiiinst  the  shipper  on  his  contract  for  the  car- 
riage: (^riswold  V,  New  York  Insurance  Company,  1  Johnson  205,  8 
Johns<m  821;  Herbert  v.  Hallet,  8  Johnson's  Cases  98;  Whitney  v. 
New  York  Firemen  Insurance  Company,  18  Johnson  208."  The 
law  is  similarly  laid  down  in  8  Kent's  Commentaries  218.  These 
authorities,  it  is  submitted,  clearly  show  that  the  established  rule. of 
law  is  that  the  owners  of  goods  are  oiUy  entitled  to  have  them  back, 
under  circumstances  like  these,  upon  paying  or  tendering  the  full 
freight  (or  without,  if  the  conduct  of  the  master  amount  to  an  aban* 
donment) ;  and  that,  in  the  case  of  perishable  goods,  if  their  detention 
whilst  the  ship  is  under  repair  will  cause  them  to  arrive  at  their  port 
of  destination  in  such  a  condition  that  they  cease  to  exist  in  specie, 
perhaps  the  freighters  may  have  them  back  without  paying  freight. 
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damages  for  wrongfally  preventing  the  plaintiff  from  carrying  on  the 
ffoods  to  the  Havana  and  earning  freight  and  in  another  count  freight 
lOT  the  carriage  of  the  goods.  This  latter  count,  to  which  ihede&ad- 
ants  had  pleaded  a  set-off  of  the  moneys  paid  by  them  for  salvage  m^ 
account  of  the  vessel,  was  abandoned  at  the  trial  before  Willes,  J.,  at 
Liverpool ;  and  the  plaintiff  relied  upon  the  first  count,  to  which  the 
set-off  was  inapplicable. 

The  learned  judge  told  the  jury*,  in  effect,  that  the  defendants  were 
justified  in  what  they  did,  provided  what  tb^y  did  was  the  reasonable 
course  to  take,  having  regard  to  the  infeeirests  of  all  parties:  and  the 
jury  found  for  the  defendants, — ^adding,  thai  they  believed  their 
witnesses. 

The  jury  were  not  agreed  upon  the  question  whelber  or  not  tho 
goods  were  returned  absolutely  and  unconditionally. 

A  rule  was  obtained  to  set  aside  this  verdict^  upon  the  gronnd  of- 
misdirection,  in  telling  the  jury,  that,  if  it  was  unreasonable^  having 
regard  to  the  interests  of  all  parties,  that  the  goods  should  go  on,  the 
defendants  were  justified;  which  rule  wasargi^  in  Hilary  Term  laal^ 
before  Erie,  C.  J.,  myself,  Willes,  J^  and  Keating^  J.,  when  the  court 
took  time  to  consider. 

On  the  part  of  the  plaintiff  it  was  insisted  by  Mr.  Brett  and  Mr. 
Quain,  in  an  argument  of  uncommon  force  and  learnings  that  the 
*1781  ^'^U*^^'^^'^  ^^^  entitled  *to  insist  upon  having  the  goods 
-■  returned  to  them,  if  any  substantial  part  thereof  was  capable 
of  being  carried  on  in  specie  to  the  Havana,  and  that  it  mattered  not 
how  injurious  this  might  be  to  ^be  shippers,  or  even  indeed  to  the 
shipowners;  and  that,  as  the  shipowners  .were  not  found  to  have 
intended  to  give  up  the  voyage,  the  sale  of  the  goods,  however  rea- 
sonable it  might  be,  was  a  breacb  of  contract,  and  must  be  answered 
for  in  damages. 

This  argument,  as  applied  to  a  case  where  the  act  of  the  shipper  in 
taking  possession  of  the  goods  is  wrongful  and  unauthorized,  is  sus- 
tained by  a  series  of  authorities  cited  in  the  argument,  and  is  unan* 
swerable,  even  to  the  extent  of  showing  that  the  shipowner  is  entitled 
to  the  entire  freight,  less  discount 

It  is  inapplicable  to  a  case  where  the  goods  are  taken  back  abso- 
lutely and  unconditionally  by  consent  on  both  sides,  the  farther 
carriage  of  the  goods  beine  intentionally  dispensed  with;  and  ordi- 
narily in  such  a  case  the  shipowner  becomes  entitled  to  freight  pro 
ratfi  itineris. 

Whether  the  argument  is  applicable  to  the  intermediate  case  of  the 
goods  being  returned,  not  absolutely,  but  with  an  authority  to  the 
charterer  to  act  for  the  ship  as  well  as  for  the  cargo,  and  such  autho- 
rity having  been  acted  upon,  and  expense  thereby  incurred,  brfore 
any  countermand,  is  the  question  which  we  have  to  consider. 

That  question  divides  itself  into  two  branches, — first,  as  to  the  law- 
fulness of  the  act  of  the  defendants,  apart  from  the  express  opposition 
of  the  owners  to  the  sale  taking  place. 

As  to  this,  we  think  it  clear  that  a  sale  of  the  damaged  goods  was 
within  the  scope  of  the  defendants'  authority  under  the  letter  of  the 
9th  of  August,  provided  such  sale  was  the  reasonable  course  lo  takc^ 
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*h«TiQg  regard  to  the  interests  of  M  parties.  Under  the  ex-  r«t  7a 
trtordinary  circumstances,  it  became  the  duty  of  the  plaintiff  ^ 
as  master  to  act  for  the  best,  with  a  due  regard  to  the  safety  of  the 
cargo.  A  great  responsibility  rested  upon  him  in  respect  of  this  duty, 
which  it  was  his  interest  to  be  rid  of.  The  state  of  the  cargo  also  was 
sure  to  raise  difficulties  at  the  Havana ;  and  the  master  was  answer- 
able for  part  of  the  freight,  so  that,  at  the  best,  the  certain  present 
risk  and  inconvenience  of  keeping  the  cargo  could  only  be  paid  for 
in  future  uncertain  and  litigioud  profit.  Considerable  expense  had 
been  already  incurred.  It  was  necessary  to  incur  more.  The  vessel 
had  been  necessarily  lightened  of  a  great  part  of  her  cargo,  whilst  she 
was  in  a  state  in  which  it  was  doubtful  whether  she  could  ever  be 
repaired. 

Under  these  eirefmlstanees,  the  plaintiff  gave  the  authority  to  the 
defendants*  without  wkicfa  they  declined  to  act.  The  circumstances, 
therefore,  under  which  the  letter  of  the  9th  of  An^st  was  given 
establish  beyond  doubt  the  intention  which  it  dearly  expresses,  that 
the  defendants,  in  recetvinff  the  cargo,  did  not  simply  consent  to  take 
upon  them  the  burthen  and  expenses  of  representing  the  vessel,  whick 
thev  were  under  no  obligation  to  do,  but  either  absolutely  to  put  an 
end  to  the  voyage,  or  at  least  with  an  authority  to  do  the  best,  having 
regard  to  the  interests  of  all  parties.  Indeed,  the  plaintii!^  though  he 
stated  that  he  gave  no  authority  to  sell  the  goods,  and  that  they  went 
to  Liverpool  because  Sparke  said  it  was  the  best  place  to  dry  and  pre- 
pare them,  admitted  that  Sparke*s  offer  was,  to  do  his  best  for  him  as 
well  as  the  careo,  upon  which  the  letter  of  the  9th  of  August  was 
given,  and  that  the  plaintiff  *'  left  it  to  Sparke  to  do  the  best  he  could.^ 

The  defendants  thus  had  authority  to  sell  as  they  *did,  unless  r«i  oq 
that  authority  was  countermandable  and  countermanded  by  the  '- 
owners  of  the  vessel.  In  our  opinion,  however,  it  was  an  authority 
which  could  not  under  the  circumstances  be  countermanded  after  the 
defendants  had  acted  and  incurred  expense  in  acting  upon  it  as  they 
did,  inter  alia,  by  incurring  the  expense  of  taking  the  goods  to  Liver- 
pool long  before  any  objection  was  made. 

Therefore,  the  plaintiff's  argument  has  fltiled ;  and,  having  earefuUy 
considered  the  evidence,  we  think  the  vefdiei  for  tbe  defendants  is  in 
aeeordance  with  tbe  manifest  jostice  of  the  case. 

Bale  discharged. 

In  the  principal  oaae  the  master  was  tion  was  by  the  shippers  for  the  residue 
deemed  to  have  relinquished  his  right  of  the  proceeds  realised  by  the  sale  of 
to  demand  freight  by  giving  the  ship-  the  goods,  and  the  defendants  pleaded 
peis  authority  to  retake  the  goods.  He,  the  freight  as  a  set-off.  Said  Wood- 
in  effect,  with  their  concurrence  re-  ward,  J.:  ''They  undertook  to  carry 
scioded  the  contract.  the  plaintiffs'  com  from  Philadelphia 

Where  the  master  sold  the  cargo,  to  Liverpool,  aboard  the  ship  Tigress, 
without  consoltation  with  the  shippers,  A  few  hours  out  of  port,  the  vessel  was 
he  released  them,  by  this  conduct,  from  stranded,  without  fault  of  the  master 
their  liability  for  the  freight.  And  or  crew.  The  pUintiffs'  com  was  taken 
their  acceptance  in  part  of  the  proceeds  out,  transferred  to  lighten  and  brought 
deri?ed  fit>m  the  sale  was  not  construed  back  to  Phibuielphia  in  a  wet  and  dam- 
as  a  ratification  of  his  course.    The  ac-  aged  condition,,  and  was  surveyed  and 
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oondemned  to  be  sold  for  acoonnt  of  bench,  of  all  tbe  leainiDg  on  tlie  sub- 
all  ooncerned.  '  All  this  occurred  with-  ject:''  Richardson  v.  Yonng,  2  Wr. 
oat  notice  to  the  plaintiffs,  and  without  (Pa.  1861)  169';  Lord  v.  Neptune  In- 
aseent  or  action  of  any  sort  on  their  surance  Co.,  10  Oray  (Mass.  1857) 
part.''    « In  Hurtin  v.  The  Union  In-  109. 

surance  Co.,  1 W.  C  C.  R.  530,  Judge  Where  the  cargo  is  destroyed  in 

Washington  laid  down  the  law  in  these  ^>ecie  at  the  port  of  distress,  or  is  in 

few  and  simple  words :  '  If  the  cargo  such  a  condition  that  it  would  have 

is  not  conveyed  to  its  place  of  destina-  been  destroyed  in  specie  before  its  ar- 

uon,  no  freight  can  be  demanded.    If  fiTal,  had  the  attempt  been  made  to 

voluntarily  accepted  at  any  other  port  carry  it  to  its  destination,  the  under- 

by  the  owner  or  his  supercargo,  freight  writers,   and    not   the  shippers,  are 

pro  rata  iiment  is  due.'    The  case  of  liable  for  the  freight    Says  Nelson, 

Amroyd  v.  The  Union  Insurance  Co.,  J. :  "  The  question  in  this  ease  ii, 

3  Binn.  444,  is  to  the  same  effect    So  whether,  on  the  facts,  the  owner  of 

is  the  case  of  Oallender  v.  The  Insur*  the  vessel  is  entitled  to  frnght    This 

ance  Oo.  of  North  Ameriea,  5  Binn.  question  was  very  fully  examined  by 

626,  wherein  Chief  Justice  Tilghman,  me  in  the  case  of  Hugg  v.  The  AugesU 

after  discussing  Lord  Mansfield's  cele-  Insurance  and  Banking  Go.  (7  How. 

brated  case  of  Luke  v.  Lyde,  2  Bur-  696;  606,  607),  it  being  indirectly  in- 

rows  883,  says,  *  it  seems  to  have  been  volved  in  the  first  question  presented 

understood  that |7ro  raia  freight  is  not  on  the  division  of  opinion  in  the  court 

due,  unless  the  consent  of  the  mer-  below.    The  court  then  held,  that  the 

chant,  either  by  words  or  actions,  has  underwriters  would  be  liable  for  freigfat, 

been  expressly  given,  or  may  be  fairly  as  a  total  loss,  if  it  should  be  found  bj 

deduced,  to  accept  his  goods  at  an  in-  the  jury  that  there  was  a  destruction 

termediater  port,  and  such  consent  being  t»  ipecie  of  the  cargo,  so  that  it  had 

given,  the  original  contract  is  dissolved,  lost  its  original  character  at  the  port 

and  a  new  one  arises.'    In  the  case  of  of  distress,  or  that,  if  it  had  been  re> 

Oray  v.  Wain,  2  S.  &  R.  229,  the  same  shipped,  a  total  destruction  in  «peci> 

doctrine  was  applied,  and  a  pro  rata  would,  from  the  damage  received,  have 

freight  allowed,  because  upon  the  whole  been  inevitable,  before  it  could  have 

evidence  it  was  impossible  to  entertain  arrived  at  its  port  of  destination.    The 

a  doubt  that  the  cargo  was  voluntarily  latter  principle  decides  tbe  question 

received  by  tbe  supercaigo  at  a  pert  before  me  upon  the  facts  of  this  case, 

short  of  the  ship's  destination.    These  The  shippers  were  not  liable  for  tbe 

Pennsylvania  esses  contun  a  very  full  freight;  but  the  underwriters  were:" 

discussion,  both  at  bar  and  on  the  4  Blatch.  (1860)  448. 
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COOPEE  V.  THE  BOARD  OF  WORKS  FOR  THE  WANDS- 
WORTH DISTRICT.    April  21. 

Hit  76tb  MoHoB  of  Um  Ifetropotlf  LomI  MBiisgMMBi  Ael^  18  k  1%  Yl^t.  e.  1M,  emp^wn 
the  4iftri«t  board  lo  alter  or  donoliib  a  boua^  wbart  tba  buildar  haa  aaglaotod  to  giro  noliia 
of  hia  {atoBtioB  to  baild  myob  dajf  befora  prooaadiaf  to  lay  or  dig  tba  foaadatloa  >— Hald,  tbat 
thii  doaa  not  empower  tbem  to  demoIUb  tbe  baildinf  ,  witboat  flnt  giTiag  tbe  partj  gnilty  of 
the  omiseioa  aa  opportvnitj  of  beiag  beard;  aod  tbat  fbo  SlUb  MOtioBy  wbieb  gives  aa  appeal 
to  tbe  Metropolitan  board  of  worka,  doof  aot  prtTeat  the  bvitder  or  owner  of  tba  premiaet  from 
laiag  tbem  for  lO  doing. 

This  was  an  action  for  palling  down  a  bouse  of  the  plaintiff  which 
was  in  the  course  of  erection. 

The  defendants  justified  their  act  under  the  76th  section  of  the 
Metropolis  Local  Management  Act,  1855,  18  &  19  Yict.  c.  120,  which 
eoacta,  that,  "  before  beginning  to  lay  or  dig  out  the  foundation  of  any 
new  house  or  building  within  any  such  parish  or  district,(a)  or  to  re- 
build any  house  or  building  therein,  and  also  before  making  any  drain 
for  the  purpose  of  draining  ^directly  or  indirectly  into  any  r«ioi 
sewer  under  the  jurisdictipn  of  the  vestry  or.  board  of  or  for  '■ 
any  such  parish  or  district,  seven  days  notice  in  writing  shall  beffiven 
to  the  vestry  or  board  by  the  person  intending  to  build  or  re-build 
such  house  or  building  or  to  make  such  drain ;  and  every  such  founda- 
tion shall  be  laid  at  such  level  as  will  permit  the  drainage  of  such 
boose  or  building  in  compliance  with  this  act,  and  as  the  vestry  or 
board  shall  order ;  and  every  such  drain  shall  be  made  in  such  direc- 
tion, manner,  and  form,  and  of  such  materials  and  workmanship,  and 
with  such  branches  thereto  and  other  connected  works  and  apparatus 
and  water  supply  as  hereinbefore  [s.  78]  mentioned,  and  as  the  vestry 
or  board' shall  order;  and  the  making  of  every  such  drain  shall  l>e 
under  the  survey  and  control  of  the  vestry  or  board ;  and  the  vestry 
or  district  board  shall  make  their  order  in  relation  to  the  matters  afore- 
said, and  cause  the  same  to  be  notified  to  the  person  from  whom  such 
notice  was  received,  within  seven  days  after  the  receipt  of  auch  notice; 
and,  in  default  of  such  notioe,  or  if  such  house,  building,  or  drain,  or 
branches  thereto,  or  other  connected  works  and  apparatus  and  water 
supply,  be  begun,  erected,  made,  or  provided  in  any  respect  oontrnry 
to  any  order  of  the  vestry  or  board  made  and  notified  as  aforesaid,  or 
the  provisions  of  this  act,  it  shall  be  lawful  for  the  vestry  or  board  to 
cause  such  house  or  building  to  be  demolished  or  altered,  and  to  cause 
such  drain  or  branches  thereto,  and  other  connected  works  and  appa- 
ratos,  and  water  supply,  to  be  re-laid,  amended,  or  re-made,  or,  in  the 
event  of  omission,  adcied,  as  the  case  may  require,  and  to  recover  tbe 
expenses  thereof  from  the  owner  thereof  in  the  manner  hereinafter 
provided." 

The  eause  was  tried  before  Willes,  J.,  at  the  sittings  in  Middlesex 
after  last  Michaelmas  Term.  It  ^appeared  tbat  the  plaintiff  a  r*182 
builder,  was  employed  to  build  a  house  within  the  Wandsworth  ^ 
distric^  and  haa  already  reached  the  second  story,  when  the  defend- 
ants, without  giving  him  an;^  notice,  sent  their  survevor  and  a  number 
of  worknien,  at  a  late  hour  in  the  evening,  and  rased  it  to  the  groand. 

There  was  eonflictiog  evidenoe  aa  to  whether  or  not  the  plaintiif  h^d 

(a)  MeatiMtad  is  SebadidM  A.  aad  B.  to  tbe  ael 


182  GOOPEK  V.  W.  BOABD  Or  WORKS.    B.  T.  180. 

S'ven  the  notice  required  by  the  76tb  section  ol  the  Metropolis  Local 
anagement  Act,  of  his  intention  to  build ;  he  alleging  that  be  bad, 
and  the  officers  of  the  board  denying  that  any  such  notice  had  come 
to  their  bands:  but  it  was  admitted  by  the  plaintiff  that  he  had  com- 
menced digging  out  the  foundations  within  five  days  of  tbe  dny  on 
which  he  alleg^  he  had  sent  notice. 

On  the  part  of  the  plaintiff  it  was  submitted  that  tbe  diabrict  board 
of  works  had  no  power  under  the  circumstances  to  demolish  his 
house ;  and  that,  assuming  they  had  such  power,  they  had  improperly 
exercised  it,  by  actine  without  notice  to  him  or  giving  him  an  oppor- 
tunity of  being  heard. 

For  the  defendants  it  was  insisted,  that  the  76th  section  of  the  sta- 
tute gave  them  a  discretion,  against  the  exercise  of  which  there  was 
no  appeal,  except  to  the  Metropolitan  board  of  works  under  g.  211;  (a) 
fkiQQi  ^^^  *that,  inasmuch  as  they  were  acting  ministerially,  and  not 
^   judicially,  they  were  not  bound  to  give  any  notice. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  entered  for 
the  plaintiff,  leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  or  a  nonsuit,  if  the  court  should  be  of  omnion 
that  the  action  was  not  maintainable.  A  rule  nisi  having  accordingly 
been  obtained, 

Q.  Denman,  Q.  C,  and  Prentice^  showed  cause. — The  provisions  of 
the  76th  section  of  the  Metropolis  Local  Management  Act  are  so 
stringent  and  arbitrary  that  the  court  will  be  slow  to  hold  that  they 
override  that  sound  and  universally-applicable  principle  of  naturad 
justice,  that  no  man  shall  be  condemned  either  in  person  or  property 
without  having  had  an  opportunity  afforded  him  of  being  heard  in  his 
own  defence.  This  was  most  emphatically  held  in  The  King  v.  The 
Chancellor,  &c.,  of  Cambridge  (Dr.  Bentley's  Case),  1  Str.  557,  2  Ld. 
Baym.  1834,  8  Mod.  148,  J^ortescue  202,  and  has  been  repeatedly  en- 
forced since :  see  The  King  v.  Benn,  6  T.  R.  198 ;  Harper  v.  Carr,  7 
T.  R.  270 ;  Capel  v.  Child,  2  C.  &  J.  558 ;  Hammond  v.  Bendyshe,  13 
Q.  B.  869  (E.  C.  L.  R.  vol.  66) ;  Painter  v.  The  Liverpool  Oil  Gas  Light 
Company,  8  Ad.  &  E.  438  (E.  C.  L.  R.  vol.  80),  6  N.  &  M.  786.  In 
*1841  ^^P^^  ^-  Child,  Bayley,  B.,  says  that  he  knows  of  no  case  in 
-'  *which  you  are  to  have  a  judicial  proceeding  by  which  a  man 
is  to  be  deprived  of  any  part  of  his  propertjr  without  his  having  an 
opportunity  of  being  heard.  The  like  doctrine  is  laid  down  in  the  Ham- 
mersmith Rent-Charge  Case,  4  Exch.  87.    Under  the  Tithe  Commu- 

(a)  "  Any  perfOQ  wbo  deemi  bimelf  aggrfavcd  hf  my  order  of  wiy  Tostry  or  di<triet  boird 
in  ro!Mion  to  tho  loTol  of  any  baUdinf ,  or  any  ordov  or  Mt  of  may  Tostry  or  dlitrict  boord  In 
reUttoB  to  tho  ooBiir«otioa|  ropair,  hlfcoFO(ioB»  otopptog,  or  iUisf  opt  or  domoUtion  of  aoy 
building,  tower,  drain,  water-closety  priry,  aabpit,  or  eestpool,  may,  within  iotoo  daya  after 
notice  of  any  «ach  order  to  the  ooonpier  of  tho  preaiifos  alFected  thereby^  or  aflor  sneh  act,  ap- 
peal to  tbe  Metmpolltaa  board  of  works  against  the  aamo ;  and  all  aneb  appeals  sbaU  stand 
•ofenod  U^tho  eoaimitteo  appoinlod  by  sttob  board  for  hearing  appooli,  as  boraia  provided;  aja4 
sttoh  eomiiiiMoo  ahaU  hear  a&d  dotarmiao  aU  svoh;  appeals,  .»nd  may  ordor  any  o^'ta  of  sack 
appoato  to  bo  paid  to  or  by  the  Toatrj  or  diatrioi  board  by  or  to  the  party  appealing,  and  naj, 
where  they  see  fit,  award  any  compensation  in  respect  of  any  act  done  by  any  snob  vestry  or 
district  board  in  relation  to  the  matters  aforesaid :  ProTided  that  no  snob  eomponaatioB  slisBbo 
a«itfded  In  respool  of  any  taob  aat  whkh  mi^  liata  bean  doao  nndor  any  of  tb«  proHiioBB  of 
tUa  act  OQ  any  deCiiilt  ta  •oasply  ndth  any  SBob  mtfhi  as  almraoaid,  ttalasa  the  appaal  ba  lodged 
within  aeven  days  after  notice  of  such  order  has  been  glTon  to  tbe  ooenpier  of  Uia  pramisss  to 
wbioh  tbe  sobm  relates.*^ 
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liitioa  Aot,  6  &  7  W.  4,  o.  71,  8.  82,  wheo  ihe  half-jearly  payment  of 
rent-charge  on  land  shall  be  in  arrear  and  nnpaid  for  tne  space  of 
forty  days,  and  there  shall  be  no  sufficient  distress  upon  the  premises 
Kable  to  the  payment  thereof,  it  shall  be  lawful  for  any  judge  of  His 
Majesty's  courts  of  record  at  Wesminster,  upon  an  affidavit  of  the 
bets,  to  order  a  writ  to  issue  to  the  efaeriff,  requmng  bim  to  summon 
a  jnry  to  assess  the  arrears  of  the  rent-charge  remaining  unpaid,  and 
to  return  the  inquisition  thereupon  taken  to  some  one  of  the  superior 
courts,  &c:  and  the  CJourt  of  Exchequer,— ^Parke,  B.,  dissentiente, — 
held,  that  suoh  order  could  be  made  on  an  ex  parte  application  to  the 
judge.  Parke,  B.,  in  the  course  of  his  judgment,  says :  *'  It  has  long 
been  a  receiTcd  rulo  in  the  administration  of  justice,  that  no  one  is  to 
be  punished  in  any  judicial  proceeding,  unless  he  has  bad  an  oppor- 
tanitr  of  being  heard."  In  Austin  v.  The  Vestry  of  St.  Mary,  Lam- 
beth,*27  Law  J„  Ch.  888,  and  in  The  Popular  District  Board  of  Works, 
app.,  Enigfat,  reap.,  28  Law  J.,  M.  C.  87,  notice  was  given  by  the  board 
before  any  step  taken- by  them  under  s.  78.  In  Tinkler  v.  The  Wands- 
worth District  Board, '27  Law  J.,  Ch.  842,  where  the  question  arose 
tipon  the  8l8t  and  86th  sections  of  this  statute, — the  board  having 
come  to  an  arbitrary  resolution  that  no  privies  or  cesspools, should  be 
allowed  in  their  district, — Lord  Justice  Knight  Bruce  says:  "The 
question  is  not  whether  the  board  have  power  to  cause  or  order  privies 
irithin  their  district  to  be  put  in  a  proper  and  decent  state,  if  not  in 
that  state:  but  it  is,  whether  they  nave  the  right  or  power  to  force 
on  ^the  plaintiff  ihe  mechanical  contrivance  of  water-closets,  r»i  or 
with  their  requisite  apparatus,  for  which  he  is  to  find  water  ^ 
supply  as  best  be  may,  instead  of  the  privies  (sufficient  as  privies,  if 
kept  in  a  condition  proper  for  such  conveniences,  are)  which  are  upon 
his  land  for  the  purposes  of  his  cottages  there.  The  claim  of  the 
defendants  in  that  respect  appears  to  me  manifestly  groundless.  I 
should  have  th6ught  so  bad  they  begun  their  operations  by  giving 
the  plaintiff  an  opportuiiity  of  being  heard,  and  of  producing  testi- 
mony, or  in  any  event  of  hearing  him,  and  if  they  had  regulated 
themselves  by  analogy  to  judicial  proceedings,  and  had  deemed  ^t 
reasonable  to  bear  both  sides:  but,  as  matters  were  conducted,  there 
has,  perhaps,  been  a  double  error, — ^although  upon  this  point  I  do  not 
mean  to  speak  as  having  formed  an  opinion ;  nor  do  I  mean  to  inti- 
mate my  impression  how  the  case  might  possibly  have  stood  had  there 
been,  as  there  has  not  been,  any  order  of  a  justice  or  iustices  of  the 
peace  relating  to  the  work  or  the  privies.  The  rignt,  however,  or 
power  to  appeal  given  by  ss.  211  and  212,  c.  120,  upon  which  stress  was 
laid  in  the  argument,  app^rs  to  me  not  at  all  to  prejudice  or  affect 
the  plaintiff."  And  Lord*  Justice  Turner  says:  "Whatever  may  be 
the  powers  given  by  this  act  to  the  local  authorities  to  order  water- 
ctescts  to  be  provided  instead  of  privies  in  particular  cases  in  which 
Aat  alteration  may  be  required  (1  am  assuming  that,  without  in  the 
least  meaning  to  decide  that  the  act  gives  that  power),  I  think,  that, 
whatever  may  be  the  powers  given,  upon  the  true  construction  of  the 
act,  and  viewing  it  in  the  light  most  favourable  to  these  defendants^^ 
Aey  were  bound  to  exercise  their  jurisdiction  in  each  particular  case, 
and  that  it  was  not  competent  to  them  to  lay  down  any  such  general 
rule  as  that  upon  which  the  d^ndanta  acted ;  and  that»  in  acting 
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-'  by  the  act."  And  further  be  says:  ''It  a  tribunal  having  a 
limited  jarisdiction  goes  beyond  that  jurisdiotionf  it  is  anaecesBary  lo 
resort  to  the  appeal  claase."  It  is  submitted,  thereforei  that  the  de- 
fendants' justification  wholly  fails. 

Bovillj  Q.  C,  and  B.  C.  BMnsotif  in  support  of  the  rale. — ^Tbe  statate 
in  question  is  one  of  a  series  of  recent  acts  giving  large  powers  to 
local  boards  for  the  public  benefit,  the  great  safeguard  against  abussB 
in  the  administration  of  which  is,  that  the  members  of  which  these 
boards  are  composed  are  elected  by  the  rate-payers  of  the  district 
Many  things  are  to  be  done,  some  requiring  notice,  others  not:  and 
ia  many  cases  the  object  to  be  attained  would  be  utterly  frustrated 
unless  aone  promptly.  Such  are  the  matters  referred  to  in  sections 
73,  82,  88,  108,  and  112.  [Willss,  J — ^Tbe  old  commissioners  of 
sewers,  acting  under  the  commission  created  by  the  statute  2S  H.  8, 
c.  6,  s.  S,  proceeded  by  presentment  of  a  jury,  which  the  party  had 
an  opportunity  of  traversing.]  They  were  a  oourt  of  record,  and 
acted  judicially  .(a)  Unless  the  local  board  have  the  power  here  ex- 
ercised, there  being  no  penalty  provided  for  disobedience,  the  direc- 
tion of  the  76th  section  will  never  be  complied  with«  What  neces- 
sity can  there  be  for  giving  the  party  notice,  when  he  well  knows  that 
he  is  doing  an  illegal  act,  and  that  the  board  have  power  to  prostrate 
his  house?  It  is  not  like  a  case  where  a  judicial  aiscretion  is  to  be 
exercised.  An  arbitrary  power  is  conferred  upon  the  board,  which 
is  necessarily  to  be  exercised  without  any  control.  In  Bonaker  v. 
Evans,  16  Q.  B.  162,  171  (E.  C.  L.  R.  vol.  71),  Parke,  B,,  says :  *'No 
*1871  P^^POfii^^^Q  <^Q  be  more  clearly  established  than  *that  a  man 
-*  cannot  incur  the  loss  of  liberty  or  property  for  an  offence  by 
a  judicial  proceeding  until  he  has  had  a  fair  opportunity  of  answering 
the  charge  against  him,  unksi  indeed  the  kgisbUure  has  expr^ely  or  im- 
pliedly given  an  authority  to  act  without  that  necessary  preliminary^ 
The  defendants  were  guilty  of  no  excess  here:  they  did  nothing  be- 
yond what  was  necessary  for  pulling  down  the  house. 

Eblk,  G.  J. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
This  was  an  action  of  trespass  by  the  plaintiff  aninst  the  Wands- 
worth district  board,  for  pulling  down  and  demc^ishing  his  house; 
and  the  ground  of  defence  that  has  been  put  forward  by  the  defend- 
ants has  been  under  the  76th  section  of  the  Metropolis  Local  Mana^- 
ment  Act,  18  &  19  Vict.  c.  120.  By  the  part  of  that  section  wbioh 
applies  to  this  case,  it  is  enacted,  that,  before  any  person  shall  be^pn 
to  build  a  new  house,  he  shall  give  seven  days'  notice  to  the  distnot 
board  of  his  intention  to  build ;  and  it  provides  at  the  end,  that,  in 
default  of  such  notice  it  s^all  be  lawful  for  the  district  board  to  de- 
molish the  house.  The  district  board  here  say,  that  no  notice  was 
given  by  the  plaintiff  of  fais  intention  to  build  the  house  in  question, 
wherefore  they  demolished  it  The  contention  on  the  part  of  the 
plaintiff  has  l)een,  that,  althougb  the  words  of  the  statute,  taken  in 
their  literal  senses  without  any  qualification  at  all,  would  create  a 
justification  for  the  act  which  the  district  board  bas  done»  tbe  powers 
granted  by  that  statute  are  subject  to  a  qualification  which  has  beea 
repeatedly  recognised,  that  no  man  is  to  be  deprived  of  his  proper^ 

(a)  Sm  TIm  Qbm  «.  WartOB,  S  Bwt  Md  Mik  719  (B.  f|.  L.  E.  voU  lip.) 


COMMON  BRNCH  RKPORTS.    fU  J.  9C01T.    N.  S.) 

witboat  bip  Glaring  an  opportoDity  of  being  bterd*    The  evidenoe 
We  shows  tfaal  tbe  plaiotiffand  the  di&trict  board  had  not  been  qaite 
oa  amicable  termsL    Be  that  as  it  may,  the  district  board  say  that  ao 
notice  was  given,  and  that  *Gonseq;uently  they  had  a  right  to  r«|OQ 
proceed  to  demolish  the  bouse  withont  delay«  and  without  ^ 
notice  to  the  party  whose^ilouse  was  to  be  pulled  down,  and  without 
giyiair  him  an  opportunity  of  showing  any  reason  why  the  board 
should  delay.    T  think  that  the  power  "Which  is  granted  by  the  76th 
section  is  subject  to  the  qualification  suggested.-    It  ia  a  power  carry- 
ing whb  it  enormous  consequences.    The  botise  in  question  was  built 
only  to  a  certain  extent    But  the  power  claimed  would  apply  to  a 
complete  bouse.    It  would  apply  to  a  house  of  any  value,  and  com- 
pleted to  any  extent ;  and  it  seems  to  me  to  be  a  power  which  may  be 
exercised  most  perniciously,  and  that  the  limitation  which  we  are 
going  to  pat  upon  it  is  one  which  ought,  according  to  the  decided 
cases^  to  be'  put  upon  it,  and  one  whieh  is  required  by  a  due  oonsidenu 
tioa  for  the  public  interest.    I  think  the  board  ought  to  have  given 
notice  to  the  plaintiff,  and  to  have  idlowed  him  to  be  heard.    The 
default  in  senaing  notice  to  the  board  of  the  intention  to  build,  is  a 
default  which  may  be  explained.    There  may  be  a  great  many  excusesi 
for  the  apparent  default.    The  party  may  have  intended  to  conform 
to  the  law.    He  may  have  actually  conformed  to  all  the  regulations 
which  they  would  wish  to  impose,  though  by  aoeident  hia  notice  noay 
have  miscarried ;  and,  under  those  ciroum8|aoce$,  if  he  explained  how 
it  stood,  the  proceeding  to  demolish,  rnerely  booause  they  bad  ilKwift 
against  the  party,  is  a  power  that  the  legislature  never  intended  tO'. 
confer.    I  cannot  conceive  any  harm  that  could  happen  to  the  district 
board  from  hearing  the  party  before  ihey  subjected  him  to  a  loss  » 
Hcrious  as  the  demolition  of  his  house;  but  I  can  coUceive  a  great 
many  advantages  which  might  arise  in  the  w^y  of  public  order;  in 
the  way  of  doing  substantial  justice,  and  in  the  way  of  fulfilling  the 
purposes  of  the  statute,  by  the  restriction  which  we  put  upon  them, 
*that  they  should  hear  the  party  before  they  iofliet  upon  him  r«f  og 
such  a  heavy  los&    I  fully  agree  that  the  I^slature  intended  *- 
to  give  the  district  board  very  large  powers  indeed :  but  the  qualifiea* 
tion  I  speak  of  is  one  which  bas  been  recognised  to  the  fuU  extent 
It  has  been  said  that  the  principle  that  no  mi^  shall  be.  deprived  of 
his  property  without  an  opportunity  of  being  heard,'id  limited  to  a 
judicial  proceeding,  and  that  a  district  board  ord#ri%a  house  to  be 
pulled  down  cannot  be  said  to  be  doing  a  judicial  aot.    I  do  not  quite 
agree  with  that ;  neither  do  I  undertake  to  rest  my  judgment  solely 
upon  the  ground  that  the  district  board  is  i^  court  exercising  judioiid 
discretion  upon  the  point :  but  the  law,  I  think,  has  been  appKed  to 
many  exercises  of  power  which  in  common  understanding  would  not 
l>e  at  all  more  a  juaicial  proceeding  than  would  be  the  aot  of  the  dis* 
trict  board  in  ordering  a  house  to  be.  pulled  down.    The  case  of  the 
corporation  of  the  University  of  Cambridge,  who  turned  oot  Dr. 
Btatlev,  in  the  exercise  of  their  assumed  power  of  deprivins  a  mem- 
ber of  the  University  of  his  rights,  §nd  a  number  of  other  eases 
whidh  are  collected  in  the  Hanmersmitb  Bent-Charge  Case,  4  Exch. 
9d,  im  the  judgment  of  Parker  B.,  show  that  tlie  principle  has  been 
very  wideljf  applied.    The  diafarict  board  must  do  tbe  thing  legally; 
XT.  b:  h.  8.,  vow  XIV.— 9    ' 
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there  most  be  a  resolution ;  and,  if  there  be  a  board,  and  a  resolation 
of  that  board,  I  have  not  beard  a  word  to  show  that  it  would  not  be 
salutary  that  they  should  heai*  the  man  who  is  to  sufler  from  their 
judgment  before  they  proceed  to  make  the  order  under  which  they 
attempt  to  justify  their  abt  It  is  said  that^P  appeal  from  the  district 
board  to  the  metropolitan  board  (under  s.  zTLl)  would  be  the  mode  of 
redress.  -  But,  if  the  district  board  have  the  power  to  do  what  is  hefe 
stated,  I  am  not  at  all  clear  that  there  would  be  a  right  of  redress  in 
*1901  ^^^^  ^^^'  '^^^  metropolitan  *board  may  not  have  a  right  to 
^  give  redress  for  that  which  was  done  under  the  provisions  of 
the  statute.  I  think  the  appeal  clause  would  evidently  indicate  that 
many  exercises  of  the  power  of  a  district  board  would  be  in  the  nature 
of;  judicial  proceedings;  because,  certainly  when  they  are  appealed 
from,  the  appellant  and  the  respondent  are  to  be  heard  as  parties,  aod 
the  matter  is  to  be  decided  at  least  according  to  judicial,  forms.  I 
take  that  to  be  a  principle  of  very  wide  application,  and  applicable  to 
the  present  case ;  and  I  think  this  board  was  not  justified  under 
the  statute,  because  they  have  not  qualified  themselves  for  the  exer> 
cise  of  ifaeir  power  by  hearing  the  party  to  be  affected  by  their 
decision. 

f'WlLhES,'  J. — ^I  am  of  the  same  opinion.*  I  apprehend  that  a 
tribunal  which  is  by  law  invested  with  power  to  affect  the  property 
of  one  of  Her  Majesty's  subjects,  is  bound  to  give  such  subject  an 
opportunity  of  being  heard  before  it  proceeds:  and  that  that  rule  is 
of«  onivehul  application,  and  founded  upon  the  plainest  principles  of 
justice.*  Now,  is  the  board  id  the  present  case  such  a  tribunal?  I 
apprehend  it  clearly  is,  whether  we  .consider  it  with  reference,  to  the 
discretion  which  is  vested  in  it,  or  whether  we  look  at  the  analogy 
which  exists  between  it  and  other  recognised  tribunals  (and  no  one 
ever  doubted  that  such'  tribunals  are  Dound  by  the  rules  which  a 
court  of  justice  is  bound  by),  or  whether  you  look  at  it  with  refer- 
enee  to  the  estimation  in  which  it  is  held  by  the  legislature,  as  appears 
from  the  language  used  in  the  statute. 

First,  with  rcfgard  to  the  powers  the  board  exercises  with  respect 
to  sewers,  and  so  on  with  respect  to  nuisances,  and  the  power  to 
remove  certain  excrescences  in  the  public 'streets,  or  of  insisting  upon 
houses  being'  provided  with  certain  conveniences,  and  that  they 
*1911  ^^^^I^^-'b^'il^  ft^  ^  certain  level,  and  so  on;  all  these  are 
•^  powei^  which  are  to  be  exercised  with  a  due  discretion.  With 
respect  to.nuiskncte;- the  board  exercises  the  power  of  a  criminal  court 
of  high  jurisdiction,  because  it  has  a  discretion  as  to  whether  it  will 
abate  that  which  is  a  iluiaanQe  altogether,  or  whether  it  will  simply 
direct  that  there  shall  be  a  modification  of  the  works  which  in  its 
opinion  are  necessary  for  the  health  of  the  neighbourhood.  I  appre- 
hend it  is  clear  that  thie  p6wdr8  thus  exercised  by  the  board  under 
the. act  are  powers  which  have  always  been  considered  judicial,  and 
which. could  not  be  exercised  withbut  giVing  notice.io  the  party  who 
is-to  ^be;  proceeded*  against.  In  thji  Very. section,  76,  Hie  legislature 
speaks  of  coming"  under  *thejhrisdict1on  of  the  vestry  or  boar^jV 
apdit  is  ^  clear  that  these  boards  do  exercise,  judicial  powers.  The 
power  lierecis  one  thut,  probably; mbre'than  a!ny,. requires  that/ the 
party  to  be  affeeted  by  it  should  be  heard,  because  of  its  extent,  and 
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bectUM  ibe  board  may  te  Satisfied  inrith  a  modification  of  that  wbich 
bas  been  done.    Tbeibrm  of  the  section  is  peculiar.    Notice  is  to  be 
gifeh;  and,  if*  the  notioe  is  given,  then  it  is  to  be  considered  by  the 
district  board;  and,  if  tbey  think  proper  to  make  an  order  with  refer* 
ence  to  the  manner  in  whicfa  the  bonse  is  to  be  built,  '*  the  vestry  or 
district  board  shall  make  their  order  in  relation  to  the  matters  afore- 
said,  and  cause  the  same  to  be  notified  to  the  person  from  whom  sach 
notice  was  received,  within  seven  days  after  the  receipt  of  such 
notice;  and,  in  default  of  such  notice/'  certain  things  may  be  done. 
The  object  of  the  notice  is  simply  that  the  board  may  have  an  op- 
portunity of  directing  how  the  work  is  to  proceed ;  and,  at  the  end  of 
seven  days,  if  there  iano  desire  of  the  b<Mird  emanating  from  them, 
the  perion  may  proceed  according  to  the  act  of  parliament    The  sec- 
tion, proceeda^— ^*"  And  in  default  of  such  notice,  or  if  such  r^igo 
house,  buildinjt  or  drain,  or  branches  thereto,  or  other  connected  ^ 
works  and  apparatus  and  water  supply  be  begun,  erected,  made,  or 
INTovided  in  any  reapect  contrary  to  any  order  of  the  vestry  or  board, 
made  and  notified  aa  aforesaid,  or  the  provisions  of  this  act,  it'Shall  be 
lawful  for  the  vestry  or  board  to  cause  such  house  or  building^  be 
demolished  or  altered,  and  to  cause  snch  drain  or  branches,"  &c.,  &c. 
The  matter  to  be  considered  by  the  board  before  they  make  that  order 
is,  first  of  all,  baa  any  notioe  been  given  ?  And  then  the  party  clearly 
ought  to  be  allowed  to  show,  either  that  he  h^  given  a  notice  which 
may  have  been  overlooked,  or,  if  the  notice  has  not  been  received  by 
the  board,  to  show  that  he  did  his  best  t<nvards  doing  so,  in  order  to 
induce  them  to  look  on  the  case  favoarably,«<-*not  to  demolish  the 
hoose^  bnt  to  see  whether  any  and  w^hat  onalification  is  necessary  for 
the  purpose  of  bringing  it  within  wbat^  should  be  done  if  the  notice 
had  been  regularly  served.    Inreitber  of  those  cases,  I  apprehend,  it 
is  clear  that  it  wouU  bei  the.nghtof  the  party  to  be  heard.    But 
there  is  a  third  case;  and  that  is  where,  by  wilfully  disregarding  thift 
order,  or  by  the  aoi  of  aomitf  tbifiid  person,  whom  he  did  his  best  to  con- 
trol, the  owner  of  tbei  honar  may  have  subjected  his  house  to  demoli- 
tion by  the  boards  or  to  be  deai^  with  severely  by  reason  of  its  defects. 
That  is  a  case  in  Vhiph  judicial  power  is  to  be  exercised,  and  in  which 
elearly  the  par^-soMht to  be;affected  should  be  heard.  Then,  as  to  the 
appeal  section^  211  Jwoat  light  does  that  throw  upon  the  matter?  There 
is  an  appeal/frdfrijiUie'^istfisiboi^rd,  not  to  any  judicial  tribunal  in  the 
flense  oraay'tis^anl  more' judicial  in  its  form  than  the  local  board  of 
worksybul^  the  mttfopolitan  board  of  works,  wbich  is  just  as  much 
and  jqsl;te  Httle  judiomlr  \u>  its  acts  as  the  board  whose  conduct 
^w^are  now  conaidering;.  '.Wihat  is  to.  take  place  upon  such  r«igg 
afqieal?   ''And  alt auoh :appeiil8  shall  stand  referred  to  th6  *'- 


oommittee  ^appoiiited  by  J  such  boaVd  for  hearing  appeals,  as  herein 
provided ;  and  such  toominittee  shall  hear  and  determine  all  such 
appeals."  Nothidg>  can  ibe  more  'clear  than  that  the  legislature 
thought  that  the  froatters^whieh  might  :come  before  the  board  upon 
appeal, -tbat.is,  the  santfe  matters  which  came  before  the  local  board 
of  worl^  in  the.'first  instance,  'twere  proper,  not  only  to  be  determined, 
but  also  to  be  heai*d ;  Snd,  if  fit  to  be  hei(rd  iipon: an  appeal,  ^'fortiori 
fit  to  be  beard  in  the.  Qrst  jinstance^  before  -^a  wrongful  decision  can 
make  an  appeal  lie.    With  respect  to  the  remark  of  Mr.  <BobiiiB(mi 


IM 
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thui  this  is  m  appeal  agaiasl  an  acf^  and  ibat  k  may  be  that  tbem 
may  be  an  appeal  against  aa  ad,  and  oo  appeal  against  an  orcier,^the 
appeal  againsf  the  act  is  introdaced  in  mronr  of  the  party  who  is 
appealiag,  so  as  to  give  him  a  farther  time  to  appwl,  if  he  shoald 
hanpen  to  miss  the  time  for  appeal  after  tbo  order  ia  made,  if  tlist 
oraer  is  acted  npoa  to  his  prejudice.  I  apprehend,  therefore,  that  tbit 
would  not  at  all  aflEect  the  construction  of  the  aeotibn  unfavonrahlj 
to  the  plaintiff.  There  is  another  remark  to  be  made  with  refereDce 
to  these  parties'  prooeedings.  The  board  are  not  only  to  do  the  work 
of  demolishing  the  house^  if  they  think  proper,  or  modifying  it,  but 
they  are  to  charge  the  expenses  on  the  Person  who  has  erred  againsl 
the  act  His  property  is  affeoted  and  nis  purse  is  further  affected. 
What  happens  upon  that?  and  how  ia  the  mone^  to  be  got?  That 
is  a  proeeediog  under  the  225th  sectioii»  which  is  a  section  giving 
jarisdietion  to  the  justices  before  whom  the  oosta  are  to  be  ascer- 
tained and  recovered ;  and  it  is  clear  that  undar  that  section  the  jus- 
tioes  could  not  proceed  without  baring  before  them  the  person  agaimk 
*1941  ^^^^  ^^^  expenses  are  to  be  ^adjudged.    And  it  does  seem  sa 

-^  absurdity  to  say,  that,  in  determining  the  amount  of  expenses, 
the  party  shall  be  heard,  but  that,  in  determining  whether  proceed- 
ings should  1»e  taken,  his  month  should  be  closed.    I  cannot  help 
thinking  that  a  board  exercising  this  large  power  should  follow  the 
ordinary  rule,  that  the.  party  sought  to  be  affected  should  be  heard ; 
and  I  think  that  the  verdict  for  the  plaintiff  ought  to  stand. 
.    BiTLBS,  J.-^I  am  of  the  same  opinion.    This  ia  a  case  in  which  the 
Wandsworth  district  boatd  have  taken  upon  themselves  to  pull  down 
4  hojciB%  and  to  saddle  the.  owter  with  ^  expenses  of  demolition, 
without  notice  of  anv  soct    Thebe  we  two  sorts  of  notice  which  may 
poesibly  be  required,  and  neither,  of  tliem  has  been  given :  one,  a 
m^oe  of  a  hearing,  that  th^  pftrty  Ugr  be  heard  if  he  has  anything 
to  say  against  the  demolition ;  tlie  odier  is  a  notion  of  the  order,  that 
he  may  consider  whether  he  oan  m^igatei  die  wrath  of  the  bMrd,  or 
ia  any  way  modify  the  execution  of  the  ordarv    Here  they  have  given 
him  neither  opportunity.    It  seems,  ta.  mo  thai  the  board  are  wrong 
whether  they  acted  judiciallv  or  ministienaHy,    I  oanasive  they  acted 
judioiallj^j  because  they  haa  to  determiBO  Ue  offmoe»  and  they  had 
to  apportion  the  punishment  an  well  as  the  remedy    That  being  so, 
a  loi^  oojdrse  of  decisions,  beginning  with  Dr.  BenUey's'Case,(a)  and 
ending  with  some  very  recent  cases»  establish,  tlwtr  althongh  there 
ere  no  positive  words  in  a  statute  feauirin||^  tiM  the  party  shidl  be 
heard,  yet  the  justice  of  the  common  lav  will  supply  the  omiaaion  of 
*1951  ^^  l^slature.    The  judgmeaft  of  Mr.  Justioe  Forteseue^  in 

i  *Dr.  Bentley^  case^  ia  somewhat  quaint^  but  it  is  very  apptica* 
ble,  iMftd  hi^s  been  the  law  from  that  time  to  the  present.  He  says, 
'*  The  objection  for  WMit  of  notion  can  never  be  fpk  over.  The  laws 
of  Qod;  and  man  both  give  the  party  an  opportunity  to  make  his 
defence^  if  he  baa  any.  i  remember  to  have  heard  it  observed  by  a 
y^ry^  learned  man^  upon  such  an  occasion^  thai  evea  Qod  himself  did 
pot  pass  sentence^  mom  Adam  befiore  he  was  oaHed  upon  to  make  his 
defence.    *  Adam'  (says  OodX  '  whew  art  thou  I    Hast.  tho«  not  eaten 

'  (•)  1W  Kia«  %.  tte  OWsMtttr,  a«^  tf  OMAiUstk  1  Stra.  »lt,  t  L4.  B^jra.  \SS4,  S  Mdd. 
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of  the  tree  jfhei^f  I  eoifimanded  tbee  that  thou  Bhotlldest  not 
eat?'  And  the  sfune  question  was  put  to  Eve  also,"  If,  therefore, 
tie  hoard  acted  judicialjy,  although  there  are  no  words  in  the  etatute 
to  that  effect^  it  ie  p^ain  Uiej  aeied  wronglj.  Bat  auppose  they 
acted  fninistermlly, — then  it  may  be  they  were  not  bound  to  give  the 
first  sort  of  notice,  viz.  the  notice  of  the  hearing;  but  they  were 
clearly  bound,  as  it  aeems  to  me/  by  the  words  of  .the  statute,  to  give 
notice  of  their  order  before  they  proceeded  to  Execute  it.  Seotioa 
TBoontains  these  words:  ''The  vestry  or  district  board  aball  make 
their  order  in  relation  to  the  matters  aforesaid,  and  cause  the  same  t* 
he  Botified"  (observe  what  follows)  "  to  the  person  from  whom  soc^i 
notice  was  reeei  ved«  within  seven  days  after  the  receipt  of  the  notice/* 
Tbs  plain  constmction  of  those  words,  as  it  seems  to  me,  is  this :  tlie 
order  is  to  be  notified,  and,  in  the  case  of  a  person  who  has  given  a 
notioe,  that  notification  is  to  be  conveyed  to  him  within  seven  days 
from  the  date  of  his  notice.  That  has  not  been  done.  There  has  been 
aeither  notice  of  the  oiie  sort  nor  of  the  other ;  and  it  seenis  to  me, 
therefore,  that,  wbetber  the  board  acted  judicially  or  ministerially, 
they  have  acted  against  the  whole  current  of  authorities,  and  hav^ 
omitted  to  do  that  which  justice  requires,  and  contravened  tbe  words 
of  the  statute.  I  ^entirely  agree  with  what  my  Brothet  r«io^ 
Willes  has  aaid  about  section  211,  which  clearly  snows,  that,  ^  - 
if  the  boani  acted  ministerially,  they  ought  to  give  a  notice  of  tb^ 
latter  character.  I  cannot  entertain  any  doubt  that  in  this  case  tbe 
board  have  exemeed  their  power  wrongfully. 

EsATmo,  J. — I  quite  agree  with  tbe  rest  of  the  oourt  1  think  it  is 
impossible  to  read  the  76th  section  of  the  statute  without  seeing  that 
the  district  board  of  works  are  to  exercise  a  diaoretiou  of  a  very 
important  character  indeed ;  because  they  are  authorized,  where  there 
has  been  no  notice,  or  where  their  order  has  been  contravened  in  any 
way,  to  demolish  or  to  alter,  as  the  case  may  require.  ThereforCy 
they  are  to  form  a  judgment  as  to  bow  fat  and  to  what  extent  demo* 
lition  or  alteration  is  required.  That  being  so,  surely  it  must  be  in* 
tended  that  they  are,  by  means  of  hearing  the  party  againet  whom 
their  order  is  to  be  made,  to  ascertain  the  facts  so  as  to  be  able  to  form 
a  jadgment  upon  the  matter  in  question.  If  an  illustration  were 
required  of  tbe  necessity  for  it,  it  seems  to  me  this  case  would  fur- 
aidi  it :  because,  just  suppose  that  the  district  board  of  works  her^ 
had  issued  a  notice  to  the  party  to  hear  what  he  bad  to  say,  and  that 
he  had  oome.  before  them  and  rtated  what  was  the  fact,  as  established 
in  this  case,  "I  did  not  give  you  notice:  I  have  contravened  the  sta- 
toAe:  but,  although  I  have  done  so,  I  can  satisfy  ]fou  that  the  house 
hag  been  built  am  the  drains  have  been  made  stridtly  in  acoordance 
with  tbe  requirements  of  the  statute,'*-r<saii  any  one  suppose  for  a 
moment  tbat  tbe  board  would  have  proceeded  to  inflict  npoo  the  man 
the  grievous  imury  of  demolishing  his  house?    I  cannot  conceive  it 


already 
agree,  tbereforci  tbat  tbe  rule  ought  to  be  discharged. 

Bule  di8cbargedj(a) 

(a)  TIm  qiMtUoB  «f  iABMfM  WM  nfortdi 


1«7  .     FREEMAN  «.  SPKINftHAM.    B.T.1M8. 


:^REEMAN  and  Others  v.  SPRINGHAM.    J%'6. 

'  k  plaintiff  ia  qot  i'm  any  com  eiititled  to  the  oostf  of  preparing  for  triA],T-fvc1i  m  Inatraetioai 
for  bri«r,  drawing  and  eopying  brioft  and  doonmeUtt,  and  adTttiag  on  oridenfie,«^ntil  aflir 
sotloe  of  Irial ;  and  that  oTaa  though  the  ddfotfdaht  liai  obtainad  ropeatad  ordan  Ibr  ti^a  to 
plead  aztending  down  to  Ato  or  aix  days  before  Iba  oommipflon  day  of  (ha  aads<  and  ia  ma4m 
tarmf  t^  taha  short  notica  of  triEl  o/  si^eb  no^ca  at  tbo  plaintiff  can  giro. 

.  THia  was  an  action  brmigfai  to  recover  arrears  of  rent  of  a  fiirm 
called  Bolen'si  at  Or^t  Warley,  in  the  oountj  of  Essex,  oocapted 
by  the  defe&dant'  under  an  indenture  of  lease  granted  to  him  by  the 
late  Richard  Palmer  Roupell,  of  Lambeth,  in  the  county  of  Sarrejr. 
The  plaintiffs  were  mortgdgees  of  the  premises  nnder  William  Boa- 
pell»  an  illegitimate  son  of  Kichard  Palmer  Bonpell,  who,  at  the  time 
of  the  mortgage  of  that  and  certain  other  property  adjoining  to  the 
plaintiiK,  claimed  to  be  entitled  thereto  under  a  deed  of  gift  from  his 
fat^  father,  dated  the  9th  of  January,  1866 ;  for  the  (confe^ed)  forgeiy 
of  lirfaidh  deed  (amongst  other  things)  William  Boupell  is  now  under- 
going his  senten6e  of  penlEil  servitude  for  life.  The  action  was  defended 
by  Biohard  Bonpell,  the  only  legitimate  s6n  of  Bichard  Palmer  Boa- 
pell,  who  claimed  as  his  heir-at-law. 

The  declaration  in  this  action  was  delivered  on  the  6th  of  Febra- 
ary  last.  The  time  for  pleading  expired  on  the  14th  of  February, 
but  Aiiither  time  was  granted.'  On  the  18th  of  that  month,  an  order 
was  madis  for  further  time  to  plead  on  the  terms  of  the  defendant 
taking  short  notice  of  trial  for  the  Essex  Assizes,  which  were  fixed  to 

*1981  ^"^°^^°^  ^^  ^^0  ^^^  of  March, — ^the  ^last  day  for  serving/ulf 
^  notice  of  trial  consequently  being  the  27tb  of  February,  and 
for  short  notice  the  4th  of  March.  On  the  24th  of  February  a  fur- 
ther order  for  time  was  obtained;  and  on  the  27th,  a  further  order 
for  two  daya*  time,  the  defendant  consented  to  take  any  notice  of  trial 
which  the  plaintiff  could  give/  with  liberty  to  change  the  venue  to 
Surrey  or  London.  The  plaintiffs  fully  intended  to  try  the  case  at 
the  Essex  Spring  Assizes,  and  had  every  reason-  to  believe  that  the 
action  woula  be  defended ;  nor  had  they  or  their  attorneys  any  sus- 
.picion  of  any  change  of  intention  on  the  part  of  the  defendant  until 
Saturday,  the  28th  of  February,  when  the  defendant's  attorney  inti« 
mated  that  he  should  not  plead.  The  plaintiffs'  attorneys  acted 
throughout  in  the  bonfi  fide  belief  and  expectation  that  the  cause 
would  be  tried  at  the  approaching  assizes,  and  they  consequently 
proceeded  to  pepare  their  briefs.  The  last  order  for  tinie  to  plead 
expiring  on  tne  2d  of  March,  and  no  plea  having  been  delivereoi  the 
plaintifib  signed  judgment  on  the  8d. 

Od  the  taxation  of  the  plaintiffs'  costs  on  the  21st  of  March,  the 
following  items  were  objected  to  by  the  defendant's  attorney,,  on  the 
ground  that  they  were  not  properly  allowable  before  issue  joined  :-^ 

"  Iikstnietioni  for  brief;  aboni  50  witDesses  (aoTeral  resident  away 

from  London),  and  Toluniinoaa  papers 31    10   0 

.    •'Drawingbri«f;mpvt:  fo  290 14    10    0 

"Three  lair  oopiee,  with  brief  pleadines  and  documents  in  brief  :'fo. 

344        ....;. 17      4    0 

"  Three  copies  deed  of  eift,  mortga^,  leases,  correspondence,  Ac.. 

to  accompany :  fo.  3^  each,  less  30  folios  «f  one  copy  not  copied  .17      6  0 
**  Drawinit  instructions  to  counsel  to  ad  rise  on  eridence,  and  copy : 

^      fo.8 0    10   8 

**  Fee  to  Mr.  B.  to  peruse  papers,  and  advise 7     12  0^' 


GOMBKHT  BBNCH  f^POflXt.    (U  i.  BOOTT.    N.  8.)        tt9 

*More  than  tbree  fonrths  of  the  expenaas  oontained  in  these  r^^gk 
items  had  been  incarred  before  the  28th  of  Februarys  when  the  }- 
defendant's  attorney  for  the  first  time  intimated  that  he  did  not 
mean  to  plead.  *  -  j 

•  The  maj4er*d  attention  having  been  dravn  to  a  ease  of  Cooper  v. 
Boles*  5  Hurlst.  k.  N.  1B8,  where  it  was  held,  that,- when  a  plaintiff 
diseontinues  before  Riving  notice  of  trial,  the  defendant  is  not  under 
aay  circamstackces  entitled  to  any  of  theeosts  of  preparing  for  trial, 
and  tkerefore  not  to  **  iaatruetions  for  brief/'  he  disallowed  the  whole 
of  4he  above  itema* 

Ch^rik^  on  a  former  i^^  in.  this  term,  obtained  a  rule  nisi  to  review 
the  taxation.  He  sabmiited  that  the  rule  upon  which  the  master  acted 
applied  only  to  the  case  of  a  plmntiiF  discontinuing,  and  not  to  the 
case  of  a  judgment  by  default  suffered-  by  a  defendant,  after  time 
obtained  to  plead,  on  the  terms  of  taking  any  notice  of  trial  which 
the  Dial ntiff  could  give.  ' 

Luah,  Q.  C,  and  J.  Brcum,  now  showed  cause. — Tt  is  a  rule  invari- 
ably acted  upon  by  the  masters  of  all  the  courts,  not  to  allow  any 
costs  of  preparing  for  trial  before  issue  joined  and  notice  of  trial  given; 
In  Doe  d.  Postlethwaite  v,  Neale»  2  M.  &  W.  782,  6  Dowl.  P.  G.  166, 
it  was  held,  that,  where  a  plaintiff  discontinues,  not  having  given 
aotiee  of  trial,  the  defendant  is  not  under  any  circumstances  entitled 
to  the  costs  of  the  drafVs  or  copies  of  the  briefs:  and  that  rule  was  in 
Cooper  \f.  Boles,  6  Hurlst  &  N*  188,  extended  to  "instructions  for 
brief."  Martin,  B.,  in  the  last-mentioned  case,  says:  ''The  present 
case  falls  within  the  authoritv  of  Doe  d.  Postlethwaite  v.  Neale,  and 
Bivis  t^.  Hatton,  8  Dowl.  P.  C.  164.  The  rule  there  laid  down  in  a 
great  majority  of  cases  effects  substantial  justice.  Here,  no  doubt,  it 
caused  some  hardship:  but  we  cannot  ^depart  from  a  rule  which  r#200 
has  a  salutary  operation  in  the  great  majority  of  cases,  because  '* 
in  a  particular  case  it  causes -hardship.  It  was  argued  that  there  is 
a  distinction  between  the  costs  of  draft  brief  and  copies,  and  instruc-. 
tions  for  brief.  But  instructions  for  brief  are  preparations  for  trial; 
and  the  rule  applies  to  all  costs  of  preparing  for  trial.  No  such  costs 
are  allowed  if  no  notice  of  trial  has  been  given.  It  was  urged  that 
the  circumstance  that  the  defendant  was  under  terms  of  taking  short 
notice  of  trial  shonld  be  taken  into  consideration ;  but  that  was  a  diffi* 
cnlty  cast  upon  him  in  consequence  of  his  own  conduct."  There  is 
nothing  special  in  this  case  to  take  it  out  of  the  general  rule.  Issue 
joined  and  notice  of  triiil  given  has  always  been  considered  as  the 
dividing  line.    It  is  so  laid  in  Dax's  Practice  804.      . 

Oarlh,  in  support  of  his  rule. — There  can  be  no  such  unreasonable 
rale  as  that  suggested.  Where-  issue  is  joined  and  notice  of  trial 
given,  the  plaintiff  has  ten  days  at  least  to  enable  him  to  prepare  for 
trial  But  here  the  defendant  will,  if  the  argument  succeeds,  by 
gaining  repeated  indulgence,  be  putting  the  plaintifb'  attorney  to  the 
hardship  of  going  on  with  his  preparations  at  the  risk  of  not  getting 
them  allowed  if  the  defendant  at  the  last  moment  declines  to  plead, 
or  of  neglecting  his  duty  to  his  clients.  The  period  embraced  by  a 
short  notice  dearly  would  be  very  inadequate  for  preparation  for  a 
trial  of  so  momentous  a  character  as  the  present:  whereas,  if  the 
defendant  had  pleaded  at  theprpiNir  time,  the  plaintifis  would  have 


l^hort  Bolioe  ^wn  tbo  juot  of  i3ie  fdainlxffii  "tbemehivs.  Yo«  sbaaM 
iMnrei  iukei  llie  j«^  ^  tin|me  praiwr  KeraM  vft  tiie  time.]  flwt 
would  be  almost  asking  faim  to  trj  the  eaaae  upon  aifidaTitB.  This  ift 
*2011  'P^^T^*^  ^^eocceplionahcaBe.  {Sbls,  C.  J.--»We  eaattot  sake 
^ '  rules  for  excefitiooal  eases.]  'QEtere  aboatd  eeitaialy  be  eeme 
way  of  remedjxni^  so  flagrant  a  case  of  injnstioe. 

Eblb,  C.  J. — This  is  a  rale  for  a  review  of  the  taxation,  on  th« 
ground  that  the  master  has  improperly  disallowed  the  plaintifEs  on  a 
judgment  signed  for  want  of  a  plea  their  costs  of  preparing  for  trial. 
and  generally  all  the  costs  of  i&strnotibns  for  brief,  and  drawing  sn<1 
Dopying,  no  Botioe  of  trial  having  been  given.  I  am  of  opinion  that 
the  master  was  quite  right,  and  that  the  role  must  be  discharged. 
There  has  been  a  known  role  of  practice  for  a  number  of  years,  that 
neither  party  has  a  right  to  prepare  for  trial,  so  as  to  diarge  the 
expense  of  such  preparation  upon  his  opponent  until  issue  has  been 
joined  and  notice  of  trial  given.  That  is  the  general  rule;  and  it 
makes  no  'difference  that  the  de&ndant  has  obtained  orders  for  time 
U>  plead,  or  even  that  he  is  under  terms  to  take  short  notice  of  trial. 
I  think  the  plaintiff,  when  time  to  plead  is  asked  for,  if  he  wishes  to 
go  on  preparing  for  trial,  should  ask  the  judge  to  make  his  bein^ 
allowed  to  do  so  a  term  on  whieii  the  indulgence  sought  is  granted 
to  the  defendant  No  doubt,  mftn^  of  these  costs  which  have  been 
disallowed  wfire  very  reasonably  incurred  as  between  attoi^ey  and 
client,  from  the  very  peculiar  nature  of  the  case.  But  I'cannot  help 
thinking  the  master  old  right  in  disallowing  tbem  as  between  party 
and  party.  I  would  accompany  my  judgment  with  a  remark  as  to 
the  very  pernicious  results  of  granting  repeated  orders  for  further 
time  to  plead :  and  I  cannot  help  thinking  it  would  tend  much  to  the 
advancement  of  justice  if  the  judges  would  agree  that  time  to  plead 
should  never  be  granted  without  some  special  ground  being  laid  for 
*2021  ^^'  ^  ^^  "^^  however,  feel  myself  at  liberty  to  make  this  case 
.  ^  *an  exception  from  the  general  rule:  that  might  be  made  a 
ground  for  appealing  to  the  court  in  very  many  cases.  I  think  the 
rule  should  be  discharged  without  costs. 

WiLLBS,  J.-*I  am  of  the  same  opinion.  I  have  always  understood 
the.  rule  to  be,  that,  if  the  plaintiff  chooses  to  go  on  preparing  for 
trial  before  issue  joined  and  notice  of  trial  given,  he  may  do  so,  but 
he  does  it  at  the  risk  of  the  costs  not  being  allowed  if  it  should  turn 
out  that  there  is  no  issue.  Where  this  is  bonfi  fide  done,  and  necessary, 
the  attorney  will  have  a  very  good  claim  against  his  client,  but  not 
agaiinst  his  opponmt.  Experience  shows  that  justice  is  best  done  in 
the  great  majority  of  cases  by  not  allowing  the  costs  of  preparing  fur 
trial  until  after  notice  cf  trial  has  actually  been  given.  If  it  were 
allowed,  it  would  encourage  parties  to  incur  in  many  cases  what 
might  turn  out  to  be  unnecessary  expenditure.  That  ts  clearly  the 
rule  in  cases  where  full  notice  of  trial' is  given.  Does  it,  then;  make 
any  difference  that  the  defendant  has  been  put  under  terms  to  take 
short  notice?  I  apprehend  not.  It  wouM  be  hard  if  a  defendant 
who  is  under  terms  to  take  short  notice  of  trial  should  be  deprived  of 
the  opportunity  of  a vmdincr  expense  by  suffering  judgment  by  deftuh: 
and  certainly  the  terms  of  the  order  itro  not  so.    It  appears  to  me 
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IliAft  jMtiee  fMittes,  iImiI;  where  an  order  like  Ibis  is  esieed'fot;  tli« 
jodge  slKMild  oe  aiieed  -to  impose  a  oondition,  to  reftue  theords^ 
wImb  '«6e  ;iicfoiidant  %<ill  eonsem  to  take  DOtioe  of  trial  on  the  epot 
Saeb  an  order  ^voald  impliedly  warrant  the  plaintiff  in  proceeding  at 
mm  vitb  <he  •eaosenry  piieparations  for  trying  the  cause.  I  think 
the  general  role  ^ebooM  be  adhered  to,  aoless  some  such  special  tern^ 
are  applied  ibr. 

^Btues^  J.-^I  am  of  the  same  opinion.  The  rule  is  clear, —  r«Q0A 
and  it  was  so  laid  down  a  few  days  ago  in  this  court  in  a  case  '>  • 
which  arose  ander  the  Lands  Glaoses  Consolidatidn  Act,  1845,(o)*-^ 
that  the  notice  is  the  dividing  line.  Preparations  made  for  trial  be- 
fcse  that  time  aMiy  be  very  properly  undertaken,  and  the  costs  may 
be  ohargeable.  as  between  attorney  and  client,  and  also  as  between''* 
party  and  paKy  if  the  cause  should  go  to  trial.  But,  as  a  general 
rale,  nothing  can  be  regularly  incurred  as  between  party  and  party 
before  the  full  notice  of  trial  at  all  events.  Short  notice  of  trial  te 
very  well  uiiderstooid :  and  I  see  no  reason  why  there  should  be  anjf 
dJffiBreaoe  in  this  respect  between  the  two.  Cooper  v.  Boles,  5  Hurlet» 
k  N.  188,  is  a  distinct  authority  to  show,  that,  where  a  plaintiff  dis- 
eoatiaoes  before  giving  notice  of  trials  the  defendant  is  not  under  an^ 
circumstances  entitled  to  any  of  the  costs  of  preparing  for  trial.  That 
Is  a  general  rule  which  is  equally  applicable  to  the  case  of  a  defend- 
ant sufTering  judgment  to  foe  signed  for  want  of  a  plea.  Undoubtedly 
it  is  competent  to  the  plaintiff  in  a  case  like  this  to  ask  the  judge  to 
place  a  limit  on  the  indulgence  granted  to  the  defendant.  As  to  tak- 
ing sttoh  notice  as  the  plaintiff  can  give,  I  prefer  not  to  express  any 
opinion  upon  it. 

KsATiHa,  J.'*-!  am  ef  the  same  opinion.  The  importance  of  not 
nmltiplying  exceptions  to  general  rules  cannot  well  be  overrated.  .  I 
nast  say  I  am  glad  to  hear  the  opinions  expressed  by  my  Lord  and 
mjrBrother  Willes  as  to  the  inexpediency  of  too  great  laxity  in  orders 
for  time  to  pl«id. 

^WiLLXS,  J. — Perhaps  a  convenient  term  to  insert  in  the  r^onj. 
etder  would  be, — '*  coets  of  preparing  for  trial  to  be  costs  in  ^ 
the  cause  for  either  party,  if  necessary." 

Bule  discharged,  without  costs, 

(«)  In  TIm  M«tropoUtMi  lUflway  Compuj,  app.,  Tarnham,  raip,  post,  p.  Sll 


GBEEN  and  Another  v.  BAVEBSTOGK.    May  5. 

UpoB  » talf'of  goods  bj  Motlop,  wbors  th«  bis^Mt  M<ldif  is  to  be  tbo  parobMor,  the  smivI 
svplejoMOt  of  a  paffor  on  bobalf  of  tbe  roB<tor  is  a  firaadolont  ael,  and  filiates  tbo  tramaotSoa. 

This  was  an  action  against  the  defendant,  a  bidder  at  a  public  auc^ 
tirn,  for  not  clearing  goods  knocked  down  to  him. 

•[lie  declaration  stated,  in  substance,  that  the  plaintiffs  put  up  and 
exposed  to  sale  by  pjablijc  auction,  in  lots,  divers  goods,  under  and 
subject  to  certain  conditions  of  sale,  one  of  which  was,  that  the  high- 
est bidder  should  be  the  purchaser,  aad  another,  that  all  lots  shouIcL 
be  cleared  within  a  eertain  time;  that  the  defenaant  became  tbe  pur* 
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chaser  of  oertain  lots ;  but^lhat  be  rafiifl^  t»  dear  tlie  same,  and  Ae 
plaintifis  were  oompelled  tore-aell  them  aia  loss.     - 
'  The  defendant  pleaded  that  he  was  induced  to  purchase  the  g(^ 
by  the  fraud  of  the  plainttffii. 

The  cause  was  tried  before  the  aecoudarj  ef  London,  It  appearad 
that  ttte  plaintilTs,  who  were  auctioneers  in  the  city  of  Iiondon,  wsie 
employed  by  the  owner  of  certain  goods  to  sell  them  by  auction,  npsa 
the  usual  terms,-i— amongst  others,  that  the  highest  bidder  shonld'be 
the  purchaser,  and  that  the  goods  should  be  cleared  within  two  days; 
that  the  defendant  became  the  purchaser  of  goods  to  the  amount  of 
7^  16s.  Sd. ;  that  be  refused  to  clear  them,  on  the  ground,  that»  since  Ihe 
sale,  be  bad  discovered  that  one  Astell,  a  puffer  employed  by  the 
*2051  ^^°^^  ^^  ^^®  goodsi  had  bid  at  the  sale;  *and  that  the  goods 
^  were  afterwards  put  up  again,  and  on  the  second  sale  fetched 
only  11,  12s.  8d,  It  was  proved  that  Astell  had  bid  for  the  lols  whish 
were  knocked  down  to  the  defendant,  and  that  no  intimation  had  bees 
given  at  the  time  of  the  sale  that  a  puffer  was  present  to  bid  on  the 
part  of  the  owner  of  the  goods. 

Upon  these  facts,  it  was  contended  on  the  part  of  the  defendant,  ob 
the  authority  of  Thornett  v.  Haines,  15  M.  &  W.  867,  that  the  pies 
of  fraud  was  made  out. 

'  The  secondary,  however^  intimated  an  opinion  that  the  employ  meat 
of  a  puffer  by  ^he  owner  of  the  goods  was  no  evidence  to  go  to  the 
JQry  of  fraud  on  the  part  of  the  auctioneer;  and  under  his  direotios 
a  verdict  was  acicordingly  taken  for  the  plaintiffs  for  QL  Ss.  7d. 

Kemp,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Howard  showed  cause. — ^The  question  is»  whether  the  mere  fact  of 
a  person  being  present  at  the  auction,  and  bidding  on  behalf  of  the 
owner  of  the  goods,  amounts  to  fraud.  [Eblb,  C.  J. — I  have  always 
understood,  that,  if  the  vendor  at  an  auction  has  a  person  there  to4Hd 
on  his  behalf,  whose  presence  for  that  purpose  is  not  disclosed,  that  is 
evidence  of  fraud,  of  which  the  vendee  on  discovering  it  may  avail 
himself.  The  learned  secondary  has  directed  the  jury  to  the  contrary 
thereof:  that  is  a  clear  misdirection.  In  Thornett  v.  Haines^  15  M. 
&  W.  867,  it  was  held  that  the  employment  of  a  puffer  renders  the 
sale  void,  and  entitles  the  purchaser  to  recover  .back  his  deposit  from 
the  auctioneer.  Parke,  B.,  there  says :  "  As  regards  the  present  case, 
there  is  no  difference  in  the  law  as  laid  down  in  the  courts  of  law  and 
*2061  ^^^  courts  of  *equity.  Lords  Mansfield,(a)  Kenyon,(6)  and 
^  Tenterden,(c)  have  expressed  their  opinion,  that,  where  the 
seller  employs  a  party  to  protect  the  property  which  is  to  be  sold  to  the 
highest  bidder,  although  the  Stamp  Acts  may  authorize  such  a  course, 
still  the  fact  ought  to  be  notified  to  the  public.  In  equity,  the  employ- 
tnent  by  the  vendor  of  one  person  to  bid  at  a  sale,  in  order  to  prot^ 
the  property  from  being  sold  at  an  under  value,  is  not  fraud,  althoogh 
not  notified ;  but  in  law  it  is  otherwise."  Willss,  J. — Probably  the 
distinction  between  the  rule  in  equity  and  at  law  is  founded  on  the 
practice  in  equity,  in  cases  of  sales  of  property  under  the  order  <tf 

(o)  Id  Bazwell  v.  Cbriitie,  Cowp.  895. 
(6)  In  Howard  e.  CuUe,  6  T:  R.  64). 
(e)  In  WliMtor  v.  Collitr,  M.  4  M.  US. 
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the  court,  to  haye  one  bidder,  the  court  beiniii^  in  those  cases  \nihe 
nature  of  a  trustee.  I  have  found  no  case  where  the  distinction  }3 
taken,  except  where  the  sale  has  taken  place  under  the  order  of  tfifi 
court]  In  Thornett  v*  Haines,  the  sale  was  advertised  to  be  ^'without 
reserve.^*  That  was  not  the  case  here.  [Erls,  C.  Jd — The  higheit 
bidder, — that  is,  the  highest  bonfi  fide  bidder, — was  to  be  the  p^X' 
chaser.  I  think  the  secret  employment  of  a  puffer  is  evidence  of 
fraud ;  capable  of  course  of  being  rebutted.  If,  for  instance,  the  par^y, 
after  being  informed  of  the  fact,  elects  to  treat  the  sale  as  a  valid  sal^, 
the  fraud  is  condoned.]  In  Addison  on  Contracts,  5th  edit«  67,  it  is 
said  that  "the  vendor  may  if  he  thinks  fit  be  his  own  auctioneer, 
.ind  he  may,  unknown  to  the  bidders,  privately  depute  a  third  party 
to  attend  the  sale  and  bid  progressively  for  the  property  on  his 
account,  as  a  defensive  precaution  to  prevent  it  from  being  sold  iEit.an 
under  value;  but  he  cannot  lawfullv  employ  more  than  one  nerson 
for  such  a  purpose :''  and  for  this  the  learned  author  cites  Flint. f. 
*Wood)n,  16  Jurist  719.'  l^he  practice  is  so  universal  thnt  (-ma^ 
every  one  must  be  presumed  to  know  that  one  puffer  is  always  ^ 
present :  and  there  can  be  no  good  reason  why  a  different  rule  should 
exist  at  law  from  that  whicb  prevails  in  the  case  of  sales  ordered  by 
the  Court  of  Chancery. 

T.  Aih'nsoih  contrii,  reff rr^d  \o  Crowder  t^.  Attstin,  8  Bingh.  868 
(E.  C.  L.  B.  vol.  11),  11  J.  B.  Moore  283,  where  the  vendor  of  a  horse 
stationed  his  servant  to  join  in  the  bidding  at  a* public  auction,  and  the 
servant  bid  up  to  28Z.  after  a  boni  fide  bidder  had  bid  12/.,  and  this 
court  held  that  the  sale  could  not  be  enforced  against  a  subsequent 
bidder.     He  was  stopped  bv  the  court. 

Eblb,  C.  J. — The  secondary  has  here  laid  down  a  (seneral  proposi- 
tion, that  the  secret  employment  of  a  puffer  at  a  public  auction  is  no 
evidence  of  fraud.  That  proposition  is  in  my  opinion  untenable.  It 
is  evidence  of  fraud.  I  am  not  dispased  to  depart  from  the  rule  laid 
down  by  the  Court  of  Gxche<juer  in  Thornett  v.  Haines.  Where  the 
sale  professes  to  be  on  condition  that  the  highest  bidder  is  to  he  the 
purchaser,  although  it  does  not  profess  to  be  a  sale  '*  without  reserve^" 
the  employment  of  a  puffer  is  some  evidence  of  fraud. 

WiLLES,  J. — I  am  of  the  same  opinion.  At  a  sale  by  auction  under 
the  ordinary  conditions,  a  person  may  reasonably  expect,  that,  if  he  is 
the  highest  bonfi  fide  bidder,  he  will  become  the  purchaser.  If,  un- 
known to  him,  a  person  is  employed  for  the  purpose  of  enhancing 
the  price,  that  is  a  fraud.:  it  is  giving  an  artificial  value  to  the  thing 
which  is  offered  for  sale.  The  person  so  employed  is  employed  for 
the  purpose  of  falsely  representing  that  he  is  willing  to  give  for  the 
article  a  price  which  he  never  intended  to  give.  That  ^clearly  r«onQ 
is  evidence  of  fraud.  In  Story^s  Equity  Jurisprudence,  §  298,  ^ 
treating  of  constructive  fraud,  it  is  said,  that,  ''if  under-bidders  or 
puffers  are  employed  at  an  auction  to  enhance  the  vprice,  and  deceive 
other  bidders,  and  they  are  in  fact  misled,  the  sale  will  be  held  void, 
as  against  public  policy .''  The  learned  author  appears  to  make  no 
distinction  in  this  respect  between  common  law  and  equity.  When, 
however,  one  comes  to  inquire  the  reason  for  the  conflict  between  Uw 
and  equity  upon  the  subject,  it  will  be  found  to  be  as  I  suggested,  viz., 
that,  where  a  sale  takes  place  under  the  order  of  the  Court  of  Chan- 
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9erj,  in  order  to  prevent  the  estate  from  being  sold  below  its  re^l 
yatae,  th^  presence  of  one  puffer  is  allowed.  At  common  law,  bow- 
ever,  the  secret  employment  of  a  puffer  is  clearly  evidence  of  fraud. 

Btles,  J. — I  also  am  of  opinion  that  the  jary  were  misinstructed 
as  to  the  law  in  this  case.  What  may  be  the  practice  of  the  Court 
of  Chancery  I  do  not  profess  to  understand.  But  the  rule  at  common 
law,  I  apprehend,  is  plain.  Upon  a  sale  by  auction  where  the  highest 
bidder  is  to  be  the  purchaser,  the  secret  employment  of  a  paffer  by 
the  vendor  is  a  fraudulent  act.  The  sale  is  vitiated  by  the  fraud,  aocl 
void,  unless  the  vendee,  with  knowledge  of  the  fact,  has  acted  upon  it 
so  as  to  deprive  himself  <>f  the  right  to  complain.  'This  has  been  the 
law  of  England,  and  indeed  of  the  whole  oi. Europe,  for  a  very  long 
time  indeed.  It  was  a  law  of  universal  application  even  before  the 
Christian  era.  "Tollendum  est  ig^turex  rebus  contrahendis  omne 
mendacium.  Non  licitatorenl  venqitor,  nee  qui  contra  asse  liceatur, 
emptor  apponet :"  Cic.  de  Off.  lib.  iii.,  %  15* 

Kbatikg,  J.,  concurred.  Bule  absolute; 


•209]  ♦STOA'TB  v.  BB\r.    April  18. 

.AAvtmduki  In  ^eetBMVt  Is  not  without  thowing  ■paeialoirenmsUnoof  ontillod  t*  intorrogtla 
Hm  pUintUf  (under  i.  61  of  tho  ComnMU  Luw  Prooodnru  Aot,  18&4,)  m  to  the  nutnro  of  tbo  titU 
opoQ  whiflh  bo  relioi ;  but  be  witt  be  lilloired  to  do  to  wbere  be  but  been  long  in  poHetrioa, 
fud  ii  elftogetber  ignorant  of  the  nuture  of  tbe  euse  be  it  celled  upon  to  meet 

BuLLBN  moved  for  a  rule  calling  upon  the  plaintiff  in  an  action  of 
^ectment  to  show  cause  why  the  defendant  should  not  be  at  liberty  to 
deliver  interrogatories  pursuant  to  the  51st  section  of  the  Cornnion 
Law  Procedure  Act,  18o4.  The  proposed  interrogatories  were  nearly 
identical  with  those  which  were  allowed  by  the  Court  of  Exchequer 
ii)  Fiitcroflb  v.  Fletcher,  11  Exch.  648,  viz.,  interrogating  the  plaintiff 
as  to  the  character  in  which  he  sued,  and  the  nature  of  the  title  on 
which  he  relied.  That  case,  though  frequently  questioned,  has  never 
been  actually  overruled..  [Willes,  J. — I  can  well  understand  that  a 
man  who  has  been  in  possession  of  an  estate  for  a  great  number  of 
years,  and  whose  title  is  assailed  by  a  stranger,  should  be  permitted  to 
interrogate  his  assailant  in  the  way  suggested.  But  it  must  be  a  mau 
ter  of  discretion  in  each  case :  and,  my  Brother  Blackburn  having 
exercised  bis  discretion,  and  refused  to  allow  the  proposed  interroga; 
tories^  you  must  show  us  some  rery  strong  reasons  for  overruling  his 
decision.]  This  is  clearly  a  case  in  which  a  bill  of  discovery  would 
lie:  lyCetcalfe  v.  Hervey,  1  Ves.  sen.  248.  Lord  Hardwicke  there  say:*: 
"  The  question  coines  to  this,  whether  an^  person  in  possession  of  an 
estate,.as  tenant'br  otherwise,  may  not  brm^  a  bill  to  aiscover  the  titlp 
of  a  person  bringing  ah  ejectment  against  nim,'to  have  it  set  out,  and 
see  whether  thai  title  be  not  in  some  other.  I  am  of  opinion  he  may, 
to  Enable  him  to  make  a  defence  in  ejectment,  even  considering  him 
as  a  wrongdoer  against  everybody.**  [EblK,  C.  J. — You  have  no  right 
to  ask^ypur  opponent  how  be  means  to  support  his  cause  of  action; 
*2101  ^^^  ^^^  ^^y  interrogate  *him  as  to  what  will  enable  you  to 
J  support  your  defence.]    In  Bell  wood  v.  Wetherell,  1  X.  &  €• 
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(Eq.  Excb.)  211,  216,  Lord  Abinger  says:  "The  obyioos  line  to  be 
dniWD.is^h]ii,.  tbat,  though  in  general  the  defendant  has  no  right  to  a 
discovery  of  the  plaintiff's  title,  yet  in  certain  cases  be  will  be  entitlt^ 
to  a  discovery  of  the  nature,  thongh  not  of  the  evidence,  of  that  title. 
TbQB,  where  a  party  files  a  bill  as  recfior,  the  defendant  nuiy  file  a  croee- 
bill  to  see  whether  the  plaintiff  .in  the  original  soft  is  entitled  to  have 
that  which  he  admits  may  be  due  to  somebody.  The  defendant  may 
alle^  that  some  other  person  is  entitled^  and  in  such  case  he  may  ^e 
his  bill  of  interpleader.  If  he  does  go  that  length,  he  may  suggest 
that  he  has  had  notice  that  some  other  person  is  entitled  paramount  to 
the  plaintiff,  or  that  the  plaintiff  has  parted  with  his  right  to  the  tithes ; 
and,  in  such  case,  thougn  there  is  no  ground  whatever  to  make  the 
party  disclose  the  evidence  of  his  title,  still  there  is  ground  to  call  on 
the  party  to  discover  the  nature  of  his  title,  so  that  the  defendant  shall 
not  be  harassed  a  second  time."  [WlLliKS,  J. — There  are  several  other 
cases  to  the  same  effect  In  a  note  to  p*  165  of  the  9th  edit,  of  Ghicty's 
Format  it  is  said  that  Wightman,  J.,  at  Chambers,  refused  to  act  upon 
Flitcroft  V.  Fletcher,  and  held  that  the  defendant  could  not  interrogate 
the  plaintiff  as  to  his  own  pedigree  or  title,  but  only  as  to  matters 
tending  to  establish  the  defendants  own  title :  Morgan  v.  Nicholl,  Fek 
18. 185« ;  Cole  on  Ejectment,  204.  And  in  Horton  v.  Butt,  2  Hurlst 
k  TS.  249,  the  Court  of  Exchequer  refused  to  allow  the  plaintiff  in 
ejectment  to  call  on  the  defendant  in  possession  to  answer  interroga- 
tories stating  by  what  title  he  was  so  in  possession.  The  Attorney- 
General  V.  The  Corporation  of  London,  2  aTN.  k  G.  247,  was  a  very 
strong  case ;  but  the  circumstances  were  peculiar.  It  was  there  held 
that  a  ^plaintiff  is  entitled  to  diseoverv  from  the  defendant,  r^oii 
not  only  of  that  which  constitutes  his,  tne  plaintiff's,  title,  but  ^ 
also  for  the  purpose  of  repelling  what  he  anticipates  will  be  the  case 
set  up  by  the  defendant :  bnt  this  does  not  extend  to  a  discovery  of 
the  evidence  upon  which  the  anticipated  case  of  the  defendant  is  to  be 
suMorted.] 

Eeub,  C.  J.-!- As  a  general  rule,  it  is  not  permitted  to  a  party  to 
interrogate  his  opponent  as  to  how  ha  means  to  prove  his  case,  unless 
taere  be  very  special  circumstances.  If  a  man  has  long  been  in  pos* 
^easion  of  an  estate,  and  a  stranger  cornea  to  dispossess  him,  the  de- 
fendant may  call  for  some  general  information  as  to  the  nature  of  the 
title  which  is  to  be  made  against  him.  But  it  must  necessarily  be  very 
much  a  matter  of  discretion,  depending  upon  the  particular  circum- 
stances of  each  case. 

WiLLVS,  J. — No  doubt  the  court  has  power  to  order  particulars  to 
be  delivered  in  any  case  in  which  justice  appears  to  require  it.  Bnt 
that  power  is  not  to  be  put  in  rnqtion  without  some  special  ground 
being  laid  for  it  If  it  had  been  shown  here  that  the  defendant  was 
wholly  ignorant  of  the  title  intended  to  be  set  up  against  him,  and 
was  therefore  utterly  unprepared  to  shape  his  dEefence,  the  case  mi^t 
have  been  a  proper  one  for  the  exercise  of  the  jurisdiction.  jXo 
special  oiroomstances,  BoweveTi  are  sbown^ 

K)UfDi0«  J^  concurred.  Bole  tefuaed. 
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Jotoi  *THE  METROPOLITAN  RAILWAY  COMPANY.  Appel- 
^"J       lants;  ROBERT  TURNHAM,  Respondent.    April  28. 

Whtn  %  eUim  la  aids,  nndtr  th4  88th  section  of  tlie  Laodi  CImmm  CmMoUdatioB  Aei»  18M, 
for  oonpenntioi^  fQ  ret^oot;  of  "iaiulf  imJurimu&Ljf  €{ftettd"  by  tho  ozooiitioii  of  tho  vncko  of* 
rmil way  oompooj,  and  tho  oUimont  oloota  to  hoTO  tho  omoaBt  of  oomponsotion  soUlod  by  a  jwy, 
and  girea  notieo  to  that  oflToet,  And  tho  oompany  iaaue  their  warrant  to  tho  sheriff  to  aamaftoa  a 
jary, — altboagh,  it  seems,  they  are  not  boiind  to  give  the  elaimaat  the  ten  daya'  notiee  (aoeoa- 
pteiod  by  an  offer  of  oogponlionfor  lomit  foJMn)  of  their  intantloa  to  oaoae  ainry  to  bo  saa- 
moaed,  under  s.  38,-^yety  to  dia4n|itle,  the  olaimaat  to  ooata,  under  a.  &ly  on  the  gi^oad  that 
the.Terdiot  of  the  Jury  is  giTen  for  tho  same  or  a  leas  aam  than  the  anm  prtvunttljf  ojfend  by 
tho  oompany,  aueh  offer  mast  be  inside  before  (or,  poasibly  at  the  time)  the  company  give  the 
claimant  notice  of  the  time  an^  place  of  the'lnqulry,  onder  a.  48. 

'S*mhle,  that,  whore  a  matter  is  by.  an  act  of  parliament  refbrred  to  a  liCaater  of  one  of  the 
saperior  courts,  in  the  absence  of  .an  expreaa  proTiaion  to  the  oontraigrfit  ia  ao  refbrred  aalgoet 
to  the  ordinary  control  of  the  court  of  which  be  ia  an  oftoer. 

Therefore  the  decision  of  the  mastor  of  the  Court  of  Queen's  Bench,  either  as  to  liability  or 
the  amount  of  the  coats  payable  by  the  nndertakera  under  the  62d  aeetion  of  the  Lands  Clanacf 
Oboaolidation  Act,  18i6,  U  aitl^Mt  Ito  review  by  that  eoart ;  hat  binding  and  condoaiTO  aalasi 
so  appealed  against. 

This  was  a  case  stated  tinder  the  20  k  21  Vict.  c.  48,  for  the  opinion 
of  the  court  upon  a  point  of  law,  which  arose  before  Mr.  Come,  one 
of  the  police-magistrates  6f  the  Metropolis,  upon  the  hearing  of  a  com- 
plaint made  to  hirh  under  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1846,  8  &  9  Vict.  o.  liB.    The  facts  were  as  follows:— 

1.  By  certain  aqts  of  parliament  (which  it  is  not  material  to  refer 
to),  the  appellants  (hereinafter  called  "the  company")  were  incorpo- 
rated, ana  were  authorized  to  execute  certain  works  in  the  county  of 
Middlesex.  The  Lands  Clauses  Consolidation  Act,  1845;  was  incor- 
porated with  the  said  acts  of  parliament 

2.  In  the  execution  of  the  said  works  and  the  exercise  of  their 
powers  under  the  said  acts,  the  company  injuriously  affected  a  house 
and  premises  of  the  respondent  (hereinafter  called  "the  claimant'^ 
and  the  claimant  became  entitled  to  compensation  in  respect  thereof. 

3.  The  company  not  having  made  satisfaction  to  the  claimant  for 
this  compensation,  he  caused  to  be  served  upon  them,  on  or  about  the 
2d,oif  November,  1861,  a  notice  in  writing  under  the  68th  section  of 
*2ld1  ^^^  *Lands  Clauses  Consolidation  Act,  1845,  of  which  the  fol- 

-'  lowino^  is  a  copy:- — 

"  To  the  Metropbhtun  Railway  Company. 

"I,  the  undersigned,  Itobert Turnham,  of  theEuston  Boad,  in  the 
county  of  Middlesex,  victualler,  do  hereby  give  you  notice  as  follows, 
thnt  is  to  say, — that  I  am  the  assignee  of  a  lease  of  a  certain  piece  of 
hnd  on  which  id  erected  and  stands  a  certain  house  and  premises 
known  as  the  Rising  Sun,  situate  in  Charlton  Street,  Euston  Road,  in 
the  parish  of  Sti'rancras,  in  the  county  of  Middlesex,  and  under 
which  lease  I  hold  th^  told  land,  house,  and  premises  for  a  term  of 
twenty  years  and  a  half  fVom  the  29th  of  September  now  last  past; 
that  the  said  land,  house,  and  premises  are  irijoriously  affected  by  the 
execution  of  .the  works  of  the  Metropolitan  ^il  way,  in  this,  t|;)at,  by 
reason  of  the  said  works,  the  soil  of  my  said  land  has  sunk  and  shiflea, 
and  is  still  sinking  and  shifting,  and  the  foundations  of  the  buildings 
thereon  have  been  and  are  shaken  and  rendered  unstable,  and  the 
walls  of  the  said  buildings  have  become  cracked  and  are  still  craek* 
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ihgf  tnd  the  said  soil  and  foundations  are  severally  rendered  unfit  to 
bear  certain  proposed  buildings  thereon  which  they  could  and  would, 
hiive  borne  but  for  your  said  works,  and  I  have  been  deprived  of 
divers  large  rents  and  profits  that  I  should  have  received  and  made 
from,  by,  and  out  of  the  said  land,  buildings,  and  premises,  but  for 
the  said  injuries,  and  I  have  been  put  to  great  expense  in  and  about 
repairing  and  upholding  the  said  land,  buildings,  and  premises,  and 
in  and  about  maKing  and  causing  to  be  made  necessary  surveys  of  the 
said  injuries;  that  I  claim  the  sum  of  10002.  for  compensation  for  the 
injury  done  to  my  interest  in  the  said  land,  house,  and  premises  by 
the  execution  of  .the. said  works;  and  that  I  desire  to  have  the  ques- 
tion of  such  compensation  ^settled  by  a  special  jurv,  and  I^  r*2i4 
hereby  require  you  to  do  all  things  necessary  to  have  the  same'  *-  .  ^ 
90  settled  according  to  the  statutes  in  such  case  made  and  providied.. 
Dated,"  &c. 

4.  In  pursuance  of  this  notice,  the  company,  on  or  about  the  20th 
of  November,  issued  their  warrant  to  the  sheriff  of  the  county  bf 
Middlesex  to  summon  a  jury  for  settling  the  amount  of  compensation 
to  which  the  claimant  was  .entitled.  No  previous  notice  of  the  inten- 
tion of  the  company  to  issue  their  warrant  was  given  to  the  claimant. 

5.  Shortly  after  the  issuing  of  this  warrant,  it  was  arranged  between 
the  attorAey&.for  the. company  and  the  claimant  respectively,  and 
with  the  consent  of  the  undersheriff,  that  the  jury  should  be  sum- 
moned for,  and  the  inquiry  should  take  place  on,  the  6th  of  January, 
1862. 

6.  Upon  the  80th  of  December,  1861,  the  company  caused  to  be 
served  upon  the  claimant  a  notice  in  writing  under  the  hand  of  their 
Becretarv,  of  which  the  following  is  a  copy: — 

**To  Mr.  Robert  Turnham. 

"Referring  to  your  claim  upon  the  Metropolitan  Bail  way  Company 
for  compensation,  in  respect. of  which  claim  the  company  have  issued' 
their  warrant  for  summoning  a  jury  to  determine  the  amount  of  8uch< 
compensation,  the  company,  though  not  admitting  their  liability  to 
make  any  compensation,  are  willing  and  hereby  offer  to  pay  you  the 
sum  of  252,  as  and  for  the  compensation  claimed  by  you,  and  hereby 
give  you  notice  that  this  offer  is,  and  is  intended  to  be,  a  fornial  offer 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845. 
Dated,"  4c, 

7.  Upon  the  6th  of  January,  1862,  the  said  inquiry  came  on  to  be 
heard  before  the  undersheriff  of  Middlesex  and  a  special  jury,  when 
the  jhry  assessed  the  'compensation  to  be  paid  to  the  claimant  r^ork 
at.the  sum  of  202.;  and  thereupon  the  sheriff  gave  judgment  *-  ■ 
for  that  amount,  and  the  verdict  and  judgment  were  duly  signed  by 
him, 

8.  Under  these  circiimstances,  the  claimant  contended  that  he  was 
entitled^  under  the  51st  section  of  the  Lands  Claiises  Consolidation 
Act,  1845,  to  the'  costs  incurred  by  him  upon  and. incident  to  such 
inquiry;  and,  on  the  other  hand,  the  company  contended,  that,  under 
that  section,  they  were  entitled  to  one  half  of  the  costs  of  summoning: 
inipannelling,  and  returnipjg  the  jury,  and  of  taking  the  inquiry  and 
recording  the  verdict  and  judgment ;  all  of  which  lasVmentionod  costs 
Had  been  already  paid  by  the  company.  ' 
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9»  The  clarmant  and  the  company  by  tbeir  respectire  attoroejg 
spoiled  to  Mr.  Hodgson,  one  of  tbe  masters  of  the  Court  of  QneeaV 
Bench,  to  settle  the  costs  in  accordance  with  their  respective  conten- 
tions.- Master  Hodgson,  after  considering  the  facts  of  the  case  ss 
above  stated,  gave  it  as  his  opinion  that  the  claimant  was  entitled  to 
all  his  costs  of  and  incident  to  the  inquiry ;  and  he  taxed  and  settled 
the  costs  accordingly  on  that  principle,  and  refused  to  tax  and  settle 
for  the  company  the  amount  of  those. costs  to  one.  half  of  which  they 
claimed  to  be  entitled.  The  amount  of  tbe  costs  of  tbe  claimant  is- 
curred  on  and  incident  to  suoh  inquiry,  and  for  which  Master  Hodg- 
son gave  his  allocation,  was  106/.  10«.  8d. 

10.  Payment  of  this  amount  was  duly  demanded  b^  tbe  clumant 
from  the  company ;  and,  the  same  not  having  been  paid  within  seven 
days  after  such  demand,  the  claimant,  upon  the  7th  of  November, 
1862,  in  order  to  recover  the  said  costs  under  the  63d  section  of  the 
I^ands  Glauses  Consolidation  Act,  1846,  laid  a  eom plaint  before  t\fe 
*21(ll  ^^S^^^"*^^*  upon  which  be  ^issued  a  summons  calling  upon 

-'  the  company  to  show  cause  why  they  should  not  pay  the  re» 
spondent  the  said  sum  of  106Z.  10^.  id. 

11.  This  complaint  came  on  to  be  heard  before  the  magistrate  on 
the  I8th  of  November,  1862,  when  the  claimant  attended  by  hia 
attorney,  and  the  company  by  their  counsel. 

12.  It  then  appeared  to  tlie  magistrate^  and  he  found  it  to  be  the 
fact,  that,  if  it  was  sufficient  that  an  offer-should  be  made  by  tbe  com- 
pany a  reasonable  time  before  the  holding  of  the  inquiry,  a1  though 
after  the  issuing- by  the  company  of  their  warrant  to  the  sheriff,  then 
tbe  offer  made  on  tbe  30th  of  December,  1861,  was  a  good  and  valid 
offer  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  that  the  sum  of  261.  so  tendered  amounted  to  as  much  as 
the  compensation  given  by  the  jury  and  the  costs  of  the  claimant  up 
to  the  time  of  the  tender. 

13.  The  magistrate  was  however  of  opinion, — first,  that  £he  judg- 
ment of  the  master  of  the  Queen^s  Bench  was  final  under  the  52a 
section  of  the  Lands  Glauses  Consolidation  Act,  1846;  that  be  had 
power,  not  merely  to  tax  the  costs,  but  to  settle  which  party  was  to 
pay  them ;  Boss  v^  The  York,  Newcastle,  and  Berwick  Bailway  Com- 
pany, 18  Law  J.  Q.  B.  199, — secondly,  that,  if  it  were  bis  (the 
magisti^tels)  duty  to  decide  the  question,  he  was  of  opinion  that  a 
sum  offered  after  the  warrant  had  been  lodged  with  the  sheriff  by  th^ 
company,  was  not  ''previously  offered*'  within  s.  61  of  the  Lands 
Clauses  Consolidation  Act,  1845 :  see  Yates  v.  The  Mayor  of  Black- 
burn, 6  Hurlst.  k  N.  61,  29  Law  J.  Exch.  447. 

.  The  question  for  the  opinion  of  the  court  was, — whether  the  oosts 
of  the  inquiry  as  settled  by  Master  Hodgson  were;  under  the  circum- 
stances above  stated,  payable  by  the  company  to  the  claimant 
^l^-i  *If  they  were  so  payablci  then  the  warrant  was  to  ]amie> 
^  unless  the  company  should  within  ten  days  after  the  deoision 
by  the  court  pay  to  the  claimant  or  his  attorney  the  amount  of  tlie 
said,  oosfts.  If  such  costs  were  not  payable,  the  complaint  was  to  be 
considered  to  have  beeu  dismissed«  and  no.  warrant  was  to  issue. 

H.  Ltoyd,  for  the  appellants.— The  52d  section  of  Tbe  Lande 
Clauses  Consolidation  Act,  1846,  8  &  9  Yiet.  c.  18,  enacts  that  "tiie 
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OQfrts  of  any  BQch  inquiry  (before  a  jury)  shall,  in  case^  of  differeooe,. 
besotUed  Dyx)iie  of  the  masters  of  the  Goart  of  Queen's  Bench  of. 
EDgland  or  Ireland,  according  as  the  lands  are  situate,  on  the  appHca- 
tion  of  either  party^  and  such  costs  shall  include  all  reasonable  costs, 
charges^  and  expenses  incurred  in  summoning,  impannelHng,  and 
returning  the  jury,  taking  the  inquiry,  the  attendance  of  witnesses, 
the  employment  of  counsel  and  attorneys,  recording  the  verdict  and. 
judgment  thereon,  and  otherwise  incident  to  such  inauiry."  [Erls, 
C.  J.— I  recollect  a  case  in  the  Queen's  Bench  in  whicn  Lord  Denman. 
expressed  an  opinion  that  the  oertificate  of  the  master  was  not  final 
either  as  to  liability  or  amount.  I  cannot,  however,  find  any  report 
of  it.  WlLLKS,  J. — Does  not  the  question  turn  upon  the  S8th  section, 
which  enacts,  that,  "  before  the  promoters  of  the  undertaking  shall 
issue  their  warrant  for  summoning  a  jury  for  settling  any  case  of  dis* 
puted  compensation,  they  shall  give  not  less  than  ten  days'  notice  to 
the  other  party  of  their  intention  to  cause  such  jury  to  be  summoned, 
and  in  sucn  notice  the  promoters  of  the  undertaking  shall  state  what 
sum  of  money  they  are  willing  to  give  for  the  interest  in  such  lands 
sought  to  be  purchased  by  them  from  such  party,  and  for  the  damage 
to  be  sustained  by  him  by  the  execution  of  the  *works?"]  pnoio 
That  section  .does  not  apply  to  the  ease  of  lands  taken  or  inju-  *• 
riously  affected  under  &  68.  That  section  enacts,  that,  '*  if  any  party 
shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of. 
tny  interest  therein,  which  shall  have  been  taken  for  or  injuriouslv 
affected  by  the  execution  of  the  works,  and  for  which  the  promoten 
of  the  undertaking  shall  not  have  made  satisfaction  under  the  provi- 
siooa  of  this  or  the  special  act,  pr  any  act  incorporated  therewith,  and 
if  the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  602., 
such  partv  may  have  the  same  settled  either  bj^  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think  fit;  and,  if  such  party  desire  to^ 
have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  promoters  of  the  undertaking  of  such 
his  desire,  stating  in  such  notice  the  nature  of  the  interest  in  such 
lands  in  respect  of  which  he  daims  compensation,  and  the  amount  of 
the  compensation  so  claimed  therein;  and,  unless  the  promoters  of 
the  undertaking  be  willing  to  pay  the  amount  of  compensation  so 
claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose 
Yithin  twenty -one  days  after  the  receipt  of  any  such  notice  from  the 
1>Artv  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  man* 
ner  herein  provided ;  or,  if  the  party  so  entitled  as  aforesaid  desire  U> 
have  sach  question  of  compensation  settled  by  a  vary,  it  shall  be 
lawful  for  him  to  give  notice  in  writing  of  such  his  aesire  to  the  pro- 
moters of  the  undertaking,  stating  such  particulars  as  aforesaid,  and 
ttnless  the  promoters  of  the  undertoking  be  willing  to  pay  the  amount 
of  compensation  ao  claimed,  and  enter  into  a  written  afl^reement  for 
that  purpose^  they  shall  within  twenty-one  days  after  the  receipt  of 
iuch  notice  issue  their  warrant  to  the  shenff  to  summon  a  jury  for 
lettling  the  same  in  the  manner  herein  provided,  and  in  r«oio 
•default  thereof  they  shall  be  liable  to  pay  to  the  party  so  ^  ^ 
entitled  as  aforesaid  the  amount  of  compensation  so  olaimed,  and  the 
aamo  may  be  recovered  by  him,  with  costs,  by  action  in  any  of  the 
luperior  oottrts."    No  time  being  specifically  fixed  for  maldng  an 
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offer,  it  18  fnifficient  if  the  oompany  make  it  in  a  reasonable  time 
before  the  inquiry.  Here,  the  magistrate  has  found  that  the  offer  waa 
made  within  a  reasonable  time.  The  84th  section  provides  for  the 
0O8tS'in  cases  of  arbitration, — "  AH  the  costs  of  any  such  arbitration, 
and  incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne 
by  the  promoters  of  the  undertaking^,  unless  the  arbitrators  shall 
award  the  same  or  a  less  sum  than  shall  have  been  offered  by  the  pro- 
moters of  the  undertaking,  in  which  case  each  party  shall  bear  his 
own  costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitrators 
shall  be  borne  by  the  parties  in  equal  proportions."  The  51st  section 
provides  for  the  costs  of  an  inquiry  before  a  jury, — "On  every  such 
inquiry  before  a  jury,  where  the  verdict  of  the  jury  shall  be  giveo  for 
a  greater  sum  than  the  sum  previously  offered  by  the  promoters  of 
the  undertaking,  all  the  costs  of  such  inquiry  shall  be  borne  by  the 
promoters  of  the  undertaking;  but,  if  the  verdict  of  the  jury  be  given 
for  the  same  or  a  less  sum  than  the  sum  previously  offered  by  the 
promoters  of  the  undertaking,  or  if  the  owner  of  the  lands  shall  have 
fisiiled  to  appear  at  the  time  and  place  appointed  for  the  inquiry,  hav- 
ing receivea  due  notice  thereof,  one  half  of  the  costs  of  summoning, 
impsnnelling,  and  returning  the  jury,  and  of  taking  the  inquiry  and 
recording  the  verdict  and  judgment  thereon,  .in  case  such  verdict  shall 
be  taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the  other 
half  by  the  promoters  of  the  undertaking,  and  each  party  shall  bear 
*2201  ^^^  ^^°  costs,  other  than  as  aforesaid,  incident  to  such  inquiry.'* 
^  ^Throughout  the  act  there  is  only  one  provision  as  to  the  time 
of  making  the  otkr;  and  that  refers  to  a  different  case  from  this. 
The  88th  section  not  applying,  the  time  for  giving  notice  is  \eh  at 
large,  as  the  time  for  making  the  offer  in  cases  of  arbitration  always 
is;  <}onsequently  it  is  enough  if  it  is  a  reasonable  time.  The  word^ 
''previously  offered,"  mean  within  a  reasonable  time  before  the 
injurv,  not  before  the  issuing  of  the  warrant.  The  case  of  Yates  tr. 
The  Mayor,  &c.,  of  Blackburn,  6  Hurlst.  &  N.  61,  which  was  referred 
to  before  the  magistrate,  is  clearly  no  authority  in  support  of  the 
claim  to  these  costs ;  the  court  there  expressly  decline  to  lay  down  a 
rule  as  to  the  time  within  which  the  tender  must  be  made,  to  relieve 
the  party  making  it  from  costs  by  virtue  of  the  34th  section.  In 
Bailstone  v.  The  York,  Newcastle,  and  Berwick  Railway  Company, 
15  Q.  B.  404,  it  was  held  by  the  majority  of  the  court  that  the  38th 
section  does  not  apply  where  the  lands  have  been  taken,  and  the 
claimant  proceeds  under  s.  68. 

Manxatry^  Q.  C,  contrH — The  argument  on  the  other  side  is.  that, 
where  a  claim  is  made  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  for  compensation  in  respect  of  lands  injuriously 
affected  by  the  execution  of  works,  it  is  open  to  the  promoters  at  any 
time  before  the  inquiry  commences  to  make  an  offer  to  the  claimant, 
subject  only  to  the  qualification  that  the  time  must  be  reasonable.  If 
that  be  so,  the  reasonableness  of  the  notice  will  be  matter  of  dispute 
in  all  cases:  and  before  whom  is  that  to  be  contested?  Is  it  to  be 
before  the  master,  or  before  the  magistrate,  or  before  the  court  ?  In 
all  cases  where  notices  are  by  law  required, — as,  for  instance,  notices 
of  trial,  or  of  appeal  or  removal,  a  certain  time*  is  fixed.    The  inoon- 
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▼enience  of  a  oontmrr  role  is  *  manifest.  Assaming  the  88th 
section  to  be  oot  of  the  qoeMion,  the  seren  days'  Botice  given 
b«re  muAt  at  all  erenVs  be  nnlreasonable.  Under  b.  68,  where  the 
okimi^nt  pves  notice  of  his  desire  to  go  before  a  jorj,  the  companj 
haye  ttmiiy'tme  days  within  which  to  signify  their  assent,  or  to  issue 
their  warrant.  By  s.  41  the  sheriff  is  required  within  a  period  of  not 
less  thiiri  fyfirteen  or  more  than  twenty-one  days  to  summon  a  jury. 
And  by  s.  40  not  less  than  ten  days'  notice  of  the  time  and  place  of 
tlie  inqairy  shall  be  given  in  writing  hj  the  promoters  of  the  under- 
taking to  the  other  party.  fWtLLBS,  X — When  do  you  say  the  offer 
htQgt  be  made  T\  It  may  be"  iet;  t^r  fourteen,  or  twenty ^one  days 
before  the  beginning  of  the  proceedings  for  ascertaining  the  amount 
of  eompensation ;  but  certainly  not  less  than  ten  days.  Under  ho  cir- 
enmsCances  can  less  than  ten  days  be  enough.  But  there  can  be  no 
reason  why  the  88th  section  should  not  apply  to  this  case.  The  deci- 
sion of  the  master  is- final,  as  well  as  tathe  liability  of  the  company 
as  with  respect  to  the  amount  of  costs  the  claimant  is  entitled  to.  In 
a  case  of  In  re  Rosa  and  the  York,  Newcastle,  and  Berwick  Railway 
Company,  6  Bowl,  k  L.  695,  6  Railway  Gases  616,  it  was  held  that 
there  was  no  po#er  to  review  the  taxation  in  such  a  case,  the  costs 
being  referred  to  the  master  by  the  62d  section  as  an  original  arbitra- 
tor. In  the  judgment  in  that  case  it  is  said  i  *'  Where  the  court  re- 
fers the  taxation  to  its  officer,  it  has  the  power  of  reviewing  it, 
because  the  power  of  the  officer  is  delegated  to  him  by  the  court,  and 
bis  act  is  not  effective  unless  adopted  by  the  court  But  the  taxation 
in  question  is  made  without  any  delegation  of  power  from  the  court, 
and  without  any  express  or  implied  liability  to  review.  Where  the 
legislature  intended  the  court  to  have  control  over  the  taxation,  it 
baa  directed  such  court  to  *award  costs :  see  s.  80,  as  to  costs  r«ooo 
where  the  money  has  been  deposited :  s.  88,  as  to  costs  of  con-  ■- 
veyances;  and  s.  126,  as  to  costs  of  litigating  a  title."  At  all  events, 
the  allocatur  is  final,  where  there  has  been  no  application  to  review 
the  taxation. 
H.  Lbyd,  in  reply. — ^The  case  finds,  that,  unless  there  is  a  definite 

Cint  of  time  provided  by  the  act  for  giving  the  notice,  the  notice 
re  given  was  given  in  reasonable  time.  The  argument  urged  on 
the  part  of  the  respondent  might  ver^  properly  have  been  addressed 
to  the  magistrate,  who  had  to  determine  what  was  a  reasonable  notice ; 
hat  it  can  have  no  avail  here.  [  Willbs,  J. — Is  not  the  time  virtually 
fixed  by  s.  46, — the  time  when  the  undertakers  finally  elect  to  go  to 
trial?  That  is  the  period  at  which  the  claimant  would  be  entitled  to 
begin  to  prepare  for  the  inquiry,  by  analogy  to  the  procedure  in  the 
superior  courts,  which  these  courts  are  assimilated  to  by  s.  48. 
Ebls,  C.  J.— It  seems  that  the  decision  of  the  master  is  not  final 
either  as  to  the  amount  of  the  costs  or  the  liability  of  the  undertaker 
to  pay  costs.    We  are  against  you  upon  both  points.] 

Erlb,  C.  J. — ^This  is  a  case  stated  for  the  advice  of  the  court  as  to 
the  duty  of  a  police-magistrate  in  levying  costs  which  have  been  taxed 
and  allowed  oy  the  master  to  a  claimant  under  the  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.  After  the  most  careful  con- 
sideration of  the  rights  of  the  respective  parties,  I  am  of  opinion  that 
the  conclusioli  come  to  by  the  magistrate,  that  he  was  bound  byth^ 
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OMe  of  the  appellantfl.  It  is  dear,  under  aeetion  62,  the  master  mail 
exercise  a  juoidal  discretion  to  some  extent,  becajoj^  under  s.  51  the 
amount  of  costs  to  be  charged  to  the  promoters  of  the  undertakinfr  if 
to.  depend  upon  .a  preliminary  inquiry  as  to  whether  the  sura  awardsd 
by  the  jury  was  more  or  less  than  the  sum  previously  offered  by  tbe 
promoters,  or  whether  the  owner  of  the  land  has  appeared.  The  hsve 
mention  of  that  shows  that  the  master  must  decide  whether  it  is  sn 
occasion  on  which  he  is  called  upon  to  exercise  a  discretion  to  tax  or 
not.  Either  he  is  or  is  not  an  independent  judge  as  to  whether  tlie 
company  is  chargeable  at  all,  and  also  as  to  the  amount  of  liability. 
If  he  be  fin  independent  judge,  as  was  held  by  my  Lord  in  Boi«f. 
^9971  ^^®  York,  'Newcastle,. and  Berwick  Railway  Company,  6  D. 
^  &  L.  695,  5  Railway  Cases  516,  he  has  here  settled  tbeqoeB- 
tion  of  liability  as  well  as  the  amount.  .  But  if,  looking  at  the  other 
clauses  of  the  statute,  and  to  the  &Gt  ,of  the  person  selected  to  perfons 
this  di^ty  being  an  officer  of  the  court  having  certain  known  funciioni 
which,  aire  aubieot  to  certain  known  incidents,  we  come  to  the  concla- 
aion  that  his  decision  is  subject  to  an  appeal  to  the  court  of  which  he 
ia  an  officer,  then,  unless  an  appeal  has  been  made  to  the  court,  tht 
magistrate  must  hold  his  decision  to  be  final.  It  is  highly  probablci 
Jiookipg  at  the  86th  section,  which  provides  that  the  submission  to 
ftrbitration  may  be  made  a  rule-  of  one  of  the  superior  courts,  on  the 
Upplication  of  either  of  the  parties,  that  the  intention  of  the  legislature 
may  p«4  have  been  to  make  the  master  an  independent  judge.  But  I 
sipotild  eertainly  require  further  time  to  consider  before  I  took  upoa 
IXiyself  to  decide  against  tbe  case  of  Boss  v.  The  York,  Newcsstle, 
and  Berwick  Bailway  Company.  .  Either  because  the  allocatur  if 
final,  or  because  there  has  been  no  appeal  fr4>m  it,  the  magistrate  was 
bound  to  issue  a  distress* wariant.  I  think,  by  analogy  to  the  decision 
of  the  Ooort  of  Exchequer  in  tbe  Hammeiismith  Bent-Charge  Case*  4 
Sxch.  87,  the  magistrate  hero  adopted  the  safest  course. 

As  to  the  time  within  which  the  company  are  bound  to  give  notioe^ 
if  it  were  necessary  to  decide  that,  and  if  that  were  the  sole  ground 
of  decision  in  the  case,  I  should  be  .prepared  to  follow  the  rule  laid 
down  by  the  Court  of  Queen's  Bench  in  Hailstone  v.  The  York.  New- 
castle, and  Berwick  Bailway  Company,  15  Q.  B.  404  (E.  C.  L.  B.  toL 
69),  viz.,  that  the  ^th  section  is  confined  in  its  operation  to  proofed- 
ings  taken  by  the  company  to  aoquire  lands:  in  giving  their  notiot 
under  that  sedion,  they  must  accompany  it  by  an  offer  of  the  sum 
*2281  ^^^^  are  willing  to  give  for  the  interest  in  the  land,  *aod  the 
*'  damage  to  be  auatained  by  the  owner  bv  the  execution  of  tbe 
works.  Aarto  the  proceeding  where  without  knowing  of  it  the  pro- 
moters ha^e  done  Injury  to  persons  whose  land  they  have  not  taken, 
the  owner  is  the  person  to  set  the  law  in  motion.  The  68th  s^ion 
seems  to  be  framed  for  the  protection  of  tbe  company.  A  claim  being 
made,  and  the  .party  deairing  to  have  the  amount  of  compensation 
aettled  by  the  verdict  of  a  jury,  the  promoters  have  twenty-one  days 
to  issue  their  warrant  to  the  sheriff  to  summon  a  jury.  If  it  had  bqen 
intended  that  the  company  were  to  give  a  notice  within  that  time,  I 
cannot  help  thinking  that  the  legislature  would  have  said  ao..  Under 
the  4l3t  section,  the  sheriff,  having  received  the  warrant,  is  to  appoint 
a^time  (juot  being  Jess  than  fourteen  nor  mote  thm  twenty-one  daft 
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lAer  tba  raosipt  of  liw  ivirmai>aiid  phee  (iioi  more  IhMi  eight  miles 
distant  ffon  tho  plftB»  vimre  the  lands  are  sitttate)  for  holding  the 
inquiry ;  and  he  iir  to  gi^e  notice  thereof,  not  to  the  claimant,  but  to 
the  promoters  of  the  undertaking;  Therjr  may  then  pay  the  amount 
daimed,  or  proceed  with  the  iatfairy^  If  thl^  proceecl,  they  do  so 
nnder  s.  4A,  which  pnm^e  tbnt  &« ii  Imm  tMm  ten  days*  notice  of  the 
time  and  phuse  of  the  ieqatry  shall  be  p^ea  in  writing  by  the  pro- 
moters of  the  nndertakiiig  to  the  other  party.  It  appears  to  me  that 
not  until  then  do  they  elect  to  proceed,  or  does  the  inquiry  bec^jme  a 
living  inqairv.  Theft  "tad  not  untir  then  they  challenge  th^  claimant 
to  litigation,  and  for  that  the  oifor  meat  be  made.  It  is  indifferent,  as 
it  se^^tns  to  me,  whether  yon  spell  it  out  of  the  act  of  parliament,  and 
aav  that  the  offer  must  be  made  ten  days  before  the  hearing,  or  that 
the  time  most  be.  a  reascmable  time;  fur,  no  offer  can  be  Reasonable 
which  is  made  after  the  time  when  the  party  may  have  incurred  ex^ 
fmm  in  proceeding  with  the  inquiry.  However  much  one  may 
*regret  the  conclusion  in  the  particular  caae^  it  is  better  to  Lay  r-^229 
down  a  general  rule.  ^ 

Btlsb,  J. — r  also  am  of  opinion  that  the  decimon  of  the  nfagistrate 
wan  correct  I  must  confess  that  my  mind  has  fluctuated  somewhat 
durin;<  the  argument.  It  is  unnecessary  for  me  to  miake  any  length-, 
e&t-d  observations  afker  what  has  fallen  from  my  Lord  and  my  Brother 
Willes:  but  I  will  venture  to  say  that  I  entirely  agree  with  my  Lord, 
that,  unless  the  legislature  expressly  enaot  the  contrary,  whenever  a 
matter  is  referred  to  one  of  the  mastery  it  is  so  referred  subject  to 
the  control  of  the  court  of  which  he  is  an  officer.  To  disentitle  the 
claimant  to  costs,  where  the  verdict  of  the  jury  is  for  the  same  or  a 
le&i  sum  than  that  '^  previously  offered,"  the  offer  must  precede  the 
inquiry.  The  statute  cannot  mean  that  the  offer  shall  be  previous  to 
the  hearing.  I  am  satisfied  that  the  true  conatruction  of  the  5l8t  sec* 
tion  is,  that  the  offer  ia  to  be  made  before  the  tioUce  of  inquiry,  beeanse 
the  warrant  is  a  secret  document  of  which  ihe  claimant  has  no  notice. 
The  first  thing  he  has  any  knowledge  of  is  the  notice  of  inquiry.  It 
is  enough  to  say  that  the  offer  here  came  too^  late«  That  which  is  not 
expressed  in  the  statute  must  necessarily  1m  implied. 

KSATiiiG,  J. — I  am  of  the  same  opinion.  The  only  court  of  appeal 
from  the^deeision  of  the  master,  is,  the  coiM  of  which  he  is  an  bmoer. 
If  it  were  necessary  upon  the  present  occasion  to  decide  at  what  time 
the  offer  must  be  made,  I  should  say  the  iime  mentioned  by  the  rest 
of  the  court,  viz.,  not  less  than  ten  days  before  the  notice  of  the  time 
snd  place  appointed  for  the  inquiry. 

Judgmenl  for  ike  reapoudent,  wififa  costs. 


♦Sib  THOMAS  ASTON  CLTPFORD  CONSTABLE,  Bart.,  .♦ooa 

t.  NICHOLSON.    April  27.  •■  **^ 

To  m  setloD  of  trctpaM  for  brMking  aad  ratorlof  Mrtaia  iMd  of  tb«  pUifKUT,  Uteg  f«t 
of  ihm  tM-sbor*  between  bigb  ead  low-wator  nutrk  in  or  Mydning  tbe  townf bip  of  Owibon^ 
»4  teklng  gravol,  ttonet,  Mnd,  ao.,— tbe  defeodMit  pleaded  eereral  pleee  of  JufUfieation, 
MM*  eMthig  «p  n  rigbt  la  tb*  fnbAbitiala  of  Ibe  iomiiblp  of  Owtbome  to  take  tbe  gTATel,  Ae., 
^^»^  ¥  t^  «|1»I?<^B  fadimrviSMlKSt  crib4rlimi|^oiain  oltlmlflgto  Sir  ibo 
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•mtj  npain  «f  tto  btghwiji  Ift  tkt  tomsktp;  qUmt*  mMitg  ap  ^  pfMerlplivw  riglii 
thirty  or  $\%%y  ywin'  mr  reipeetivtly  f  and  okh«ffl  eWinitaig  to  «s«feiat  tk«  ligkt,  as 
offieer,  for  the  ropier  of  the  higbwayf : — 

Hold,  thai  tho  ploai  woro  bad :  for  that,  m  fiir  at  tboy  rwere  capable  of  boiDg  eanatraed  ai 
Joftifyiag  ttoder  a  evftom,  tneb  onftom  would  be  Tofd,  boiog  a  eUfm  of  a  proita^readre  fa 
aliono  tolo,  ivlilcb  eaa  only  tzlst  by.  grant  -or  praiOfiptleB ;  aod  Ibatyiif  tba  daltf  fpora  fi^adol 
Ml  pretoription,  It  would  beoqually  bad,  ioataiBoh  «■  Itwaa  a  elaim  1^  poraaiia  wb«,  m>(  baiag 
A  oorporaiion,w«re  ineapablo  of  taking  1^  grant,  and  not  being  elalnied  in  a  que  estate. 

This  was  an  action  of  tresJMisa  for  breaking  and  Entering  certain 
la&d  of  the  plaintiff,  being  part  of  the  sea-shore  between  high-water 
mark  and  low- water  mark,  in  or  adjoining  the  townships  ofOwthorne 
and  Withernsea,  within  the  seigniory  of  Holdernes;!,  in  the  county  of 
York,  and  taking,  getting,  and  digging  up  from  and  out  of  the  said 
land  divers  quantities  of  gravel,  sand,  stones,  cobbles,  ballast,  sea- 
weed, and  other  materials  of  the  plaintiff  there  being,  and  convertine 
the  same  to  the  defendiEtnt'a  own  use.  The  plaintiff  claimed  50/.,  and 
also  a  writ  of  injunction  to  restrain  the  defendant  from  the  repetition 
of  the  said  injury,  and  from  the  committal  by  him  of  any  injury  of 
the  like  kind  relating  to  the  said  land. 

The  defendant  pleaded  the  foUowing  pleas,— first,  not  gnilty, — 
secondly,  that  the  said  land  in  the  declaration  mentioned  was  not  nor 
is  the  land  of  the  plaintiff, •^thirdly,  that/  as  to  the  said  gravel,  sand, 
stone,,  cdbble8^  baltaet^  sea- weed,  and  materials, -the  same  were  not  nor 
was  any  part  thereof  the  plaintiff's,  as  alleged :    ' 

'Fourthly,  that  he,  the  defendant,  at  the  time  of  the  alleged  tres- 
passes, was  possessed  of  land  in  the  said  township  of  Owthorne,  the 
occupiers  whereof  for  thirty  yeara  before  this  suit  had  dug  and  got, 
and  had  been  ulsed  and  aoctistomed  to  dig  and  get,  and  of  right  ought 
*2311  ^  ^^^^  <lug  and  got,  and  still  of  right  ought  to  dig  and  *get, 
^  reasonable  quantities  of  gravel,  sand,  stones,  cobbles,  ballast, 
sea* weed,  and  other  materials  from  and  out  of  the  said  land  of  the 
plaintiff,  to  take  the  same  from  thence  to  the  said  land  of  the  defend- 
ant»  to  be  ased  and  consumed  on'  ttie  said  last-mentioned  land  for  the 
cnltivation,  improvement,  and  enjoyment  thereof,  every  year,  at  his 
and  their  free  will  and  pleasure,  as  to  the  said  last-mentioned  land 
belonging  and  appertainiifg ;  and  that  the  said  alleged  trespasses  were 
a  use  by  the  defendant  of  the  said  right : 

Fifthly^ — as  in  the  fourth  plea,  substituting  sixty  for  thirty  years. 

Sixthly,  that  the  defendant,  at  the  tihie  of  the  alleged  trespasses, 
was  one  of  the  inhabitants  of  the  said  township  of  Owthorne,  in  the 
said  county  of  York,  and  that,  from  time  whereof  the  memory  of  man 
was  not  to  the  contrary,  and  at  the  tirod  of  the  said  alleged  trespasses, 
the  inhabitants  of  the  said  township  had  been  used  and  accustomed  to 
have  and  enjoy,  and  of  right  ought  to  have  and  enjoy,  and  still  of 
right  ought  to  have  and  enjoy,  the  right  to  enter  upon  the  said  land 
of  the  plaintiff,  being  the  sea-shore  between  high  ana  low- water  mark, 
adjoining  the  said  township,  by  themselves  find,  their  servant^,  with 
horses  And  carts  for  the  purpose  of  digging  and  getting  from  and  out 
of  the  said  land  of  the  plaintiff  gravel,  sand,  stones,  cobbles,  ballast, 
sea*- weed,  and  other  materials,  and  carrying  away  the  sarne  fujf^tbe. 
purpose  of  amending  and  repairing  the  highways  in  the  said  town- 
ship, >yheh  and  so  often  as  need  and  occasion  required ;  that  the  defend- 
aut,  being  one  of  the  inhabitants  of  the  said  townshipi  with  the 


COMMON  BENCH  BEFOBT&    (14  J.  SCOTT.    N.  8.)        231 

eooseDt  and  bjr  tbe  direotiov  of  Ibe  other  infaabitftiits,  odtninitted  ihe 
mA  alleged  tretpftflERs  for  the  purpose  of  doing  certain  neoessi&ry 
repairs  to  certain  fatgfawaya  in  the  aaid  township ;  and  that  the  said 
stooesy  &Cm  were  nsed  in  auch  repairs. 
tSeventhlyi  a  mmikr  plea  to  respeot  of  the  township  of  r^oAo 


Eighthly,  that  the  inhabitants  of  the  said  township  of  Owthorne,  for 
thirty  yean  before  this  suit,' enjoyed  as  of  right  and  without  interrup- 
tion the  right  to  dig  and  take  gravel,  sand,  stones,  oobbles,  ballast, 
flsa-weed,  and  other  materials  from  the  sea-shore  between  high  and  low« 
water  mark  adjoining  the  said  township,  for  the  purpose  of  repairing 
tbd  highways  in  the  said  township,  when  need  and  oooasion  required ; 
that  he  the  defondant,  at  ^  time  of  the  said  alleged  trespasses,  was 
aa  inhabitant  of  tiie  said  township  of  Owthorne;  and  that  he,  with 
the  consent  and  by  the  direction  of  the  other  inhabitants- of  the  said 
township,  committed  the  eaid  alleged  trespasses  in  the  exercise  of  the 
said  right 

Ninthly,  a  similar  plea,  substituting  tixttf  for  thirty  yeara 

The  tenth  and  eleventh  pleas  were  like  the  eighth  and  ninth,  subsii- 
tating  Withemsea  for  Owdiorne. 

Twelfthly,  that»  from  time  whereof  the  memory  of  man  was  not  to 
the  contrary,  and  at  tbe  time  of  the  said  alleged  trespasses,  the  overseers 
of  the  highways  of  the  aaid  township  of  Owthorne,  being  the  persons 
charged  with  the  repaire  of  highways  in  the  said  township^  had  been 
ased  and  aoeustomed  to  have  and  enjoy,  and  of  right  ought  to  have 
and  enjoy,  and  still  of  right  ought  to  have  and  enjoy,  the  right  to  enter 
npon  the  said  land  of  the- plaintiff,  being  the  sea-snore  between  high 
and  low-w^ter  mark  adjoining  the  said  township,  by  themselves  and 
their  servants,  with  horses  and  oarts,  for  the  purpose  of  digging  and 
getting  from  and  out  of  the  si^id  land  of  the  plaintiff  gravel,  sarid, 
stones,  cobbles,  ballast,  sea-weed,  and  other  materials,  and  carrying 
avay  the  same  for  the  purpose  of  amending  the  highways  in  the  said 
township  when  and  so  often  l^as  need  and  occasion  required ;  r«ofts 
that  he  the  defendant,  as  the  servant,  and  by  the  orders  and  L  ^  ? 
directions  of  the  said  overseers,  eommitted  the  said  alleged  trespasses 
for  the  purpose  of  doing  certain  vneoesssry  repairs  to  certain  high* 
ways  in  the  said  towmdiip,  and  that  the  said  stones,  &c,  were  used  in 
such  repairs. 

Thirteenthly,  a  similar  oustom  for  the  overseers  of  the  highways  of 
the  township  of  Withemsea* 

Fourteenthly,  that  the  defendant  did  what  was  complained  of  by 
the  plaintiff^s  leave. 

Tne  plaintiff  joined  issue  upon  each  of  the  defendant's  pleas ;  and 
he  further  said  that  he  sued,  not  only. for.  the  trespasses  in  the  fourth^ 
fifth,  sixth,  seventh,  eiffhth,  ninth,  tenth,  eleventh,  twelfth,  and  thir- 
teenth pleas  respectively  admitted  and  therein  attempted  to  be  justi^ 
fied,  but  also  for  other  trespasses  committed  by  the  defendant  aa  in 
the  declaration  mentioned,  on  other  occasions,  and  for  other  purposes 
than  in  those  pleas  respectively  mentioned.  ' 

He  also  demurred  to  the  sixth,  seventh,  eighth,  nintb|  eleventliy  , 
twelfth,  and  thirteenth  .pleas,  the  ground  of  demurrer  stated  in  the 
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nargin  being,  *'ihat  the  aHaged   rigHta  in  those  pieas  iteapeptifaiy 
mentioDed  are  not  saoh  b»  ean  exifft  or  be  sapported  tn  law/' 

Joinder  in  demurrer,  and  plea  of  not  guilty  to  the  new«aaeignment; 
and  ifuiue  thereon. 

Kemplaf^,  in  aapport  of  the  demnrrer^^-A  deciaion  upon  tbe  mxtk 
plea  will  dispose  substantially  of  the  whole  case.  That  plea  allegei 
that  the  defendant  was  eue  4»f  the  tnbabiteRta  of  the  tovnahip  of 
Qwtfaorn^  in  the  eonnty  of  York ;  that,  from  time  whereoC  A(*-r  th» 
inhabitante  of  that  township  hadit  r^rht  to  enter  the  land  in  qutsrion, 
being  the  sea-iihitre  between  high  and  low-waler  mark^  for  the  pur 
pose  of  taking  gravely  fte.,  for  the  neeeosary  repair  of  the  highwavi 
iMoj-i  *in  the  township ;  and  that  the  defendant^  being  one  of  the 

^  inhahitt nts.  with  Ihe  oottsent  of  the  other  inh«Mta«te»  oomniitiad 
the  alleged  trespesses  for  the*  purpose.  That  ia  elearly  a  bad  plea.  M 
the  cases,  ftont  (j^ateward's  Gaae,  A  Gn^  Bep.  69  b  (Sosifth  v,  Gate^ 
wood,  Crou  Jae.  152).  d€>wnwiird8^  •h#w  that,  where  an  interest  or 
profit  i  prendre,  as  is  this,  is  to  be  claimed  out  of  another  man's  ^tii| 
It  must  be  alleged  by  way  of  prescription,  and  noi  by  eustom*  E^^ 
as  a  custom,  it  would  be  bad :  Blewitt  v.  Tregowiiiig^  S  Ad.  A;  K.  o5( 
(E.  C.  L.  R.  vol  SO),  6  N.  &  M.  308,  [BruBs,  J.-4!be  difficulty  ia 
who  is  to  release  it?]  In  I  Wtns.  Saand.  840  c»  n.(8X  it  is  said: 
''  The  defendant  must  either  preseribe  in  the  oorporatioii:  for  the  rigKl 
of  common,  or  else  thst  he  and  all  those  whose  estate  bo  has  in  a 
bouse^  in  the  borough  have  used  to  have  oommtni ;  but  it'  cannot  Hs 
claimed  by  ctistom  that  every  ismtni^  inhabitant  or  ^canpier  of  asf 
messuage  within  the  borough  has  been  used  to  have  oommon ;  for,  it 
is  settl^,  that,  where  an  interest  or  profit  i  prendl^  is  to  be  claimad 
ent  of  another  man's  soil,  it  must  be  alleged  by  way  of  preteriptiamf 
and  not  by  custom,  unless  in  the  case  of  a  copyhold  tenant  agrain.it  hii 
lord^a)  And  one  chief  objection  against  cJaiming  such  a. right  by 
eustom,  is>  that  it  cannot  be  released ;  whereas^  if  it  oe  annexed  to  tin 
fee,  it  may,^' — referring  to  Oateward's  Gase^  and  Chrimatead  e.  Ms^ 
lowe,  4  T!  B.  717.  and  E[ardy  v.  HoUyday,  t^ere  cited.  In  Abb^itv. 
Weekly,  1  Lev.  176,  in  trespass  for  breaking  the  plainttflTs  close,  tht 
defendant  prescribed  for  a  right  in  all  the  inlmbitants  «f  a  certain  vtUe 
to  dance  in  the  locus  in  quo  at  all  times  of  the  year  at  their  free  wiH, 
for  their  recreation :  and  the  custom  was  held  good,  the  eouK  sayrag 
MORI  ^hat  *'  il  est  necessary  *per  inhabitants  daver  recreation."    Oi 

-'  the  same  ground  a  custom  *'  for  all  the  inhabitants  of  «  parish 
to  play  at  all  kinds  of  lawful  games,  sports,- and  pastimes  in  the  clciB 
of  A.  at  all  seasonable  times  of  the  year  fett^Aeir  free  will  wnd  plea- 
sure," was  held  good  in  Fitch  v.  Bawling,  2  H.  Bl.  898.  TtndaL  G.J. 
in  delivering  the  judgment  of  the  Ezcheauer  Chamber  in  Lockwood 
V.  Wood,  6  Q.  B.  £0,  64  (E.  C.  L.  R.  voL  M^— where  the  question 
was  whether  the  inhabitants  of  a  town  coiild  under  a  modern  grant 
claim  exemption  from  stallage  in  a  market, — says :  '*  The  okim  in  this 
ease  is  not  aimply  to  be  exempt  from  toll  properly  so  called,  bat  from 
a  apeeiea  of  payment  which,  although  included  in  the  word  toll  in  the 
deed  in  question  in  this  case,  is  a  compensation  for  the  use  of  land: 
tad  the  true  nature  of  the  claim  of  the  inhabitants  under  the  deed  is, 
atclaim  to  a  grant  of  the  easement  of  going  on  the  plaintiflfs  land  wai 

{•)  And  Me  per  Holroyd,  J.,  in  The  King  v.  ChirohOl,  4  B.  A  C.  75S,  •  D.  a  B.  SU. 
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Aiftehing  their  stalls  Uiere  on  market^yi,  vilboal  payiog  aoytbiiig 
tor  tbe  nse  of  the  s^nl.  And,  upon  referring  to  the  Mvenil  anihoritiijl 
which  have  been  cit«)diD  support  of  the  validity  of  such  a  prescri^ 
ti(>n,  it  will  be  found  that  the  claim  by  tbe  inhabitants,  qui  inhabi- 
tants, to  any  easement^  wherever  it  has  been  allowed,  has  been  invari- 
ably rested  on  the  ground  of  cnstom,  not  on  that  of  prescription.  A 
CD8tom  which  has  extst^  time  immemorial  witbont  intermplion  in  |i 
certain  place,  and  which  is  certain  and  reasonable  in  itself,  obtains 
tbe  force  of  a  kw,  and  is,  in  effect,  the  common  kw  within  that  place 
to  which  it  extends,  thoaRb  contrary  to  the  general  law  of  the  p'ealni. 
In  the  case  of  a  custom,  therefore,  it  is  nnneces.sary  to  look  out  for  its 
orisrin  :  but,  in  the  case  of  prescription,  which  founds  itself  uoon  tbe 
presumption  of  a  grant  that  has  been  lost  by  process  of  time,  no  pre- 
scription can  have  bad  a  legar origin  where  no  grant  could  have  been 
made  to  support  it  Thus,  a  ^cuatam  for  all  fishermen  within  r^ose 
a  certain  district  to  dry  their  nets  upon  tbe  land  of  another,  ^ 
night  well  be  a  good  custom,  as  it  was  held  in  6  Go.  Bep.  iH ;  a)  and 
yet  a  grant  of  sucH  an  ease^ient  to  fishermen  within  the  <listrict  eo 
nomine  might  well  be  held  void.^  In  The  Mayor,  kc.,  of  Linn  Kefps 
V.  Taylor,  $  Lev.  160,  a  custom  for  freemen  and  pr44>rietors  of  ships 
to  dig  ballast  pn.the  shore,  was  held  good-^it  being  for  the  mainte- 
nance of  navigation,  and  so  pro  bono  publico.  The  eighth  plea  claims 
the  right  by  thirty  years'  enjoyment:  .whereas,  the  bigbways  may  be 
ttodera ;  they  may  have  been  dedicated  wtthiu  a  year.  [Willis,  J., 
referred  to  Wilaoa  e.  WiUes,  7  fiast  121.] 

ililward  (with  wbm  was  B.  £.  7tirfierXeoiitfi-— Tbepe  pleas  claim 
the  right  by  custom  aa  well  as  by  prescription :  it.  is  enough  for  the 
defen&nt  if  either  can  be  sustained.  The  case  of  Clowes  v.  Beck,  18 
Be^van  847,  20  Law  J.  Ch.  605,  shows  that  this  is .  at  least  a  moot 
question :  and  Padwick  v.  KnigfaW  7  Excb.  854,  leaves  it  at  all  events 
in  doubt.  Tbe  pleas  here  were  carefully  ftamed  in  order  to  avoid  tbe 
difficultv  which  arose  in  tbe  last-mentioned  case.  In  Johnson  e.  Wy- 
ard,  2  Lutw.  1344,  there  was  a  plea  of  a  custom  for  the  inhabitants  of 
Homingsheard,  in  the  county  or  Suffolk,  to  take  gravel  from  a  gravel- 
pit  '*  pur  reparaooc.  altarum  Bcffiarum  viarum  in  jMirocbia  praodicta," 
which  is  very  like  the  custom  claimed  here :  bu(  it  ultimately  came 
to  nothing;  for,  the  report  says  that  the  case  was  appointed  for  argu- 
ment in  the  ensuing  term,  ''sed  partes  inter  se  coooordaverunt."  In 
Bead's  Case  (there  cited),  liareb  16,  it  was  held  that  "  onstome  i 
prendre  rushes  i  strewer  .Pesglise,  est  bon«*'  '[WifiLKS,  J. —  r^ogv 
That  case  does  not  help  you :  it  was  a  mere  easement ;  and  the  1- 
decision  was  not  consioered  saitis&otory  even  at  thfit  time.]  Tbe  oaise 
of  The  Mayor,  &o.,  of  Linn-Begis .  tr,  Taybr  is  very  aaak^ous  to  th^ 
pre.wnt.  In  giving  judgment,  the  court  say, — '^  A  custom  is  lex  loci, 
and  inherent  in  the  soil  whereto  'tis  fixed  for  the  service  of  every  one 
that  is  qualified  to  nse  it;  whereas  prescription  is.  (fixed)  in  the  per- 
son, and  therefore  ought  always  to.  be  laid  in  persons  or  estates  of  per- 
petual  exislenoe ;  but  'tis  otherwise  of  eusloms,  as  the  custom  for  fish- 
ermen to  dry  their  nets  on  another's  soil,  and  the  custom  of  the  hun- 
dred of  Wicksworth,  in  Derbyshire,  to  dig  for  lead  in  another's  soil 

(«)  Tblt  nfbmoe  b  iaeorr«et :  th«  wportm  te  a  wilt*  MggMt  that  Bro.  AVr.  (MMtosM,  fL 
41,  vuiBttB4«4. 
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80  far  as  the  party  oan  throw  bis  mattock.**  The  jadgmetit  of  Lord 
EUehborongh  in  Wilson  v.  Willes,  7  East  121,  shows  that  the  custom 
(herej[a)  would  h^ve  been  good  if  claimed  within  reasonable  limits; 
and  the  judgment  of  Ix>rd  T^nterden  in  Oxenden  v.  Palmer,  2  B.  & 
Ad.  286,  shows  that  a  custom  to  take  shingle  from  the  sea-beach  fot 
the  repairs  of  the  highways  of  a  parish  may  be  sustained.  Clayton 
V.  Corby,  6  Q.  B.  415  (E.  C.  L.  B.  vol.  48),  2  Gale  k  D.  174,  is  to  the 
^2381  ^^^^^  effect.    A'  right  to  take  coal  in  another  man's  *land  may 

J-  be  claimed  by  prescription :  Wilkinson  v.  Proud,  11  M.  &  W. 
88.  [WiLLBS,  J.,  referred  to  The  Marquis  of  Salisbury  v.  Gladstone, 
6  Hurlst.  k  N.  123,  where  it  was  held  that  a  custom  in  a  manor  that 
the  copyholders  of  inheritance  may,  without  license  from  the  lord  of 
the  manor,  break  the  surface  and  dig  and  get  clay  without  limit  in, 
upon,  and  from  and  out  of  their  copyhold  tenements,  for  the  purpose 
or  making  bricks,  to  be  sold  by  them  off  the  manor,  is  good  in  law.(&)} 
Peppin  V.  Shakspear,  6  T.  B.  746,  and  Bogers  v.  Brenton,  10  Q.  B.  28 
(B.  C.  L.  B.  vol.  59),  are  also  authorities  to  show  that  sudi  a  claim  of 
profit  in  alieno  solo  may  be  sustained,  if  well  pleaded.  [Bblb,  C.  J.— 
The  cTaim  in  the  last-mentioned  case  was  afterwards  held  to  be  too 
uncertain.]  A  custom  for  a  victualler  to  enter  the  lord's  waste  in  the 
time  of  a  fair,  to  erect  a  booth  for  carrying  on  his  trade,  paying  2i£ 
to  the  lord,  was  held  to  be  reasonable :  Tyson  v.  Smith,  9  Ad.  k  E. 
406  (E.  C.  L.  B.  vol.  86),  1  P  &  D.  807.  So,  in  a  highway :  Elwood 
t>.  Bullock,  6  Q.  B.  888  (E.  C.  L.  B.  vol.  51.)  In  Pain  v.  Patrick,  S 
Mod.  289^  292,  a  custom  for  the  inhabitants  of  a  vill  to  claim  to  be 
dischairged  from  toll  ratione  commorantie,  was  upheld.  And  in 
Bace  V.  Ward,  4  Ellis  k  B.  702  (E.  C.  L.  B.  vol.  82),  a  custom,  from 
time  immemorial,  for  all  the  inhabitants  of  the  township  in  which  the 
plaititiff's  close  was  situate,  to  take  water  from  a  well  or  spring  in  that 
H^Iose,  and  carry  the  same  to  their  houses,  to  be  used  for  domestic  pur- 
poses, was  held  good.  [Willbs,  J. — That  is  not  a  profit  a  prendre, 
like  the  taking  of  fish  in  the  waters  of  another.]  It  shows  that  the 
•custom  is  well  laid  in  all  the  inhabitants.  The  ground  of  the  decision 
in  Blewett  v.  Tregonning,  8  Ad.  k  E.  654  (E.  C.  L.  B.  vol.  80),  5  Nev. 
k  M.  808,  was,  that  the  claim  was  for  the  private  advantage  of  the 
*2891   P^*^'^  setting  it  up;  whereas,  this  is  a  custom  for  the  benefit 

J  'of  the  public, — ^for  the  repair  bf  the  Queen's  highways. 
Kemplay  was  not  called  upon  to  reply. 
'  Erls,  C.  J. — In  this  case  the  plaintiff  has  broueht  his  action  against 
the  djBt'endaut  for  breaking  and  entering  certain  land  of  the  plaintiff, 
being  part  of  the  sea-shore  between  high  and  low  water  mark,  in  or 
Adjoining  the  township  of  Qwthorne,  aira  taking  gravel,  stones,  sand, 
fto.    llie  defendant  has  pleaded  several  pleas  of  justification,  sume 

(o) .  Tho  eUlm  wsa  of  *  ooitom  "  Ibftt  all  Uia  naato—fj  tonanU  of  a  manor  having  gardvna 
parc«lf  of  tbair  cvitomary  tooemeata  rofpoetivejj  bad  inunemoriallj,  by  tbamMlves,  tboir  ton- 
aatt-  and  oerapian,  dog,  tokaik,  and  aarriad  away  from  a  waste  within  tba  manor,  to  ba  naad 
«pon  thair  aald  eaf  lomary  tanamanta,  for  Iha  -pnrpoia  of  making  and  rapairiog  graai-^ota  ia 
iha  gatdanf,  parp^  of  .thn  IMM  VNlMstiiraly,  for  Chft  iaprovamant  th^Nof,  aaah  toff  aavava^ 
with  graai  at  for.tha  paitfica  of  aalila  ai  had  baan  fit  and  propar  to  ba  lo  qtad,  at  aH  tiBMa  oC 
tho  jaar,  at  oiften  and  in  a  nob  qoan^tj  m  oecaaioa  hath  raqairad ;"  and  alto  a  eottom  for  apply- 
ing ineh  tnrf 'ffof*  cha  purpoia  of  making  and  rapairlng  .the  bankb  and  monndt  in,  of,  and  fe» 
.Iha  Mgaa  a|id  foaaai  al  aiah  aailamary  taaamtata."  . 

H)  And  aaa  BUwott»  app^  Jaakint,  ratp^  11  a  B.  N.  8.  p.  IS  (B.  C.  I^  B.  toL  104).. 
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settiiig  np  a  right  in  the  inhabitaots  of  the  township  of  Owthorne  to> 
take  the  gravd,  Ac.,  to  be  need  for  the  cnltivation  and  improvement 
of  their  land ;  others  claiming  it  for  the  necessary  repairs  of  the  high- 
ways in  the  township ;  others  setting  up  a  prescriptive  right  nnder  a 
thirty  or  sixty  years  aser  respectively ;  and  others  claiming  to  exer- 
cise the  right  as  parish  officer  for  the  repair  of  the  highways.  So  faf 
as  these  pleas  are  capable  of  being  construed  as  justifying  under  a 
costom,  it  is  dear  that  the  custom  would  be  void.  It  is  a  claim  of  a 
profit  a  prendre  in  alieno  solo.  Now,  the  .general  doctrine,  as  laid 
down  in  the  notes  to  Mellor  v.  Spateman,  1  Wms.  Saund.  889,  and  in 
the  judgment  of  Tindal,  0.  J^  in  Lockwood  v.  Wood,  6  Q.  B.  50  (K 
0.  L.  B.  vol.  61),  is,  that  such  a  claim  can  only  be  alleged  by  way  of 
prescription.  The  authorities  sought  to  be  relied  upou  on  the  other 
aide  entirely  fail  In  Clowes  v.  Beck,  18  Beavan  847,  20  Law  J.  Ch. 
505,  there  was  no  judgment  on  the  point.  In  Padwick  v.  Knight,  7 
Exch.  854,  there  is  a  sort  of  suggestion  thrown  out  that  "  it  is  by  n<^ 
means  clear  that  there  might  not  be  a  good  prescription  in  the  inha- 
bitants of  a  parish  to  take  stones  from  the  waste  for  the  repair  of  the 
highways.''  In  Johnson  v.  Wyard,  2  Lutw.  1844,  there  are  the  argu- 
ments  of  counsel  for  *and  against  the  validity  of  such  a  cus-  r^oAQ 
torn:  but  it  terminates  in  absolute  uncertainty.  In  Oxenden  ^ 
V.  Palmer,  2  B.  &  Ad.  286  (E.  C.  L.  B.  vol.  22),  the  custom  was  de- 
nied :  and  the  only  point  decided,  was,  that  the  witness  was  not  admis- 
sible. So  that  there  appears  not  to  be  a  shadow  of  authority  to  sup- 
port the  affirmative  of  the  proposition.  Then,  can  the  pleas  which 
set  up  a  prescriptive  claim  w  sustained  ?  I  think  a  valid  answer  has 
been  given  to  that  also.  The  claim  by  the  inhabitants  and  by  the 
overseers  of  the  township  is  a  claim  by  persons  who  are  incapable  of 
taking  a  grant,  not  being  a  corporation  :  neither  do  they  claim  in  a 
qae  estate, — alleging  the  right  to  be  in  the  owners  of  an  estate  of 
which  they  are  the  occupiers.  That  is  one  answer,  and  a  sufficient 
one.  If  need  were,  we  might  go  into  a  consideration  of  the  kind  of 
riffht  which  is  claimed.  But  it  is  enough  to  say  that  it  is  clearly  bad 
whether  as  a  custom  or  as  a  claim  by  prescription,  and  consequently 
the  plaintiff  is  entitled  to  our  judgment. 

WiLLES,  J. — I  am  of  the  same  opinion.  As  far  as  the  ri^ht  is 
claimed  by  custom,  if  any  such  exist,  it  is  clearly  bad.  The  distinc- 
tion is  well  established,  that  by  custom  you  may  claim  an  easement 
to  be  enjoyed  over  the  land  of  another,  but  you  cannot  claim  a  profit 
cot  of  the  land.  The  only  difficulty  in  these  oases,  is,  to  ascertain 
what  is  a  profit  a  prendre,  and  what  an  easement  All  the  authorities 
which  have  a  tendency  to  show  that  there  may  be  a  custom  for  a  profit 
s  prendre  in  alieno  solo  must  be  considered  as  overruled.  No  case 
has  been  cited  where  any  court  has  directly  decided  that  a  custom  for 
a  profit  could  be  good.  The  only  thing  that  approaches  to  an  autho- 
rity is  the  dictum  in  Bond's  Case,  March  16,  as  to  the  custom  to  take 
rashes  to  strew  the  church.  But  that  case  is  Moubted  by  the  rtodl 
reporter  at  the  time.  This  is  clearly  not  a  claim  for  an  ease-  ■- 
ment :  it  is  a  claim  to  take  the  soil.  The  pleas,  therefore,  founded 
on  custom  fail.  I  am  of  opinion  that  the  pleas  which  are  assumed  to 
<et  up  a  claim  by  prescription  also  fail.  To  make  out  a  prescriptive 
right,  you  must  show  that  it  is  claimed  out  of  land ;  or,  if  in  graot^ 
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ihat  it  »  claimed  by  a  body  corporate,  of  that  it  dej^oended  from  an- 
eestor  to  heir.  At  common  law.  it  may  be  claimed  in  a  que  estate 
There  mast  be  a  unity  and  a  continuance.  You  cannot  otherviae  gel 
rid  of  tbe  necei«8ily  of  a  oonveyan^  to  grant  it  from  one  to  another. 
Here,  the  inhabitants  of  the  towttships  c^  Owthome  and  Wttbemsea 
are  not  Ktated  to  be  corporations.  If  the  cshc  shonld  come  to  trial, 
Mr.  Kemplay  should  take  care  to  hare  tbe  rerdiol  special  as  to  thai 
It  is  impossible  to  make  the  leap  we  are  invited  by  Mr.  Milward  to  do, 
and  assume  that  they  were  a  corporation  from  the  time  of  Bicbard  the 
First.  It  therefore  simply  comes  lo  this, — a  claim  of  prescription  for 
the  fluctuating  body  of  tbe  inhabitants  of  a  township.  I  would  refer 
to  the  case  of  Bailey  v.  Stephens,  12  O.  B.  N.  S.  91  (E.  C.  L.  R.  vol. 
104),  for  the  reasons  why  a  claim  of  that  sort  is  bad ;  and,  as  those 
reasons  have  been  so  recently  given  in  this  court,  I  need  not  repeat 
them  here.  I  by  no  means  say  that  this  prescription  is  not  open  to 
other  objections  than  those  I  have  pointed  out. 

Bylss,  J.— 1  am  of  the  same  opinion.  This  is  an  attempt  to  dis- 
turb ancient  foundations  of  the  law.  It  is  plain  that  the  sixth  plea 
seeks  to  set  up  a  right  to  a  profit  a  prendre  in  the  largest  sense.  The 
defendant  claims  the  right,  as  an  inhabitant  of  the  township  of  Ow- 
thome, to  enter  upon  the  land  in  question  and  dig  and  carry  away 
gravel,  sand,  &g.,  for  the  necessary  repair  of  the  highways  in  tbe  town- 

*2421  ^^^P'  '^  ^^  P'^^  ^^  *terms  relies  on  custom.  Even  in  the  pleas 
^  which  profess  to  be  founded  on  the  Prescription  Act,  2  &  S  W. 
4,  c.  71, 1  see  nothing  to  show  that  they  are  founaed  on  prescription 
rather  than  on  custom.  There  may  lie  very  good  reasons  why  the 
defendant  did  not  claim  by  prescription :  he  does  not  claim  as  a  cor- 
poration, nor  in  a  que  estate.  If  anything,  it  is  by  custom :  and  that 
reduces  it  to  this  narrow  point, — can  there  be  a  good  custom  to  take 
the  soil  of  another  man's  land?  The  law  has  been  clear  ever  since 
Gateward^s  Case,  6  -Co.  Rep.  59  b,  that  there  cannot.  And  no  case 
has  been  cited  where  the  contrary  has  been  held.  The  utmost  that 
can  be  said,  is,  that  in  one  case  the  distinction  was  not  attended  to.  It 
is  quite  clear  that  a  profit  a  prendre  in  alieno  solo  cannot  be  claimed 
by  custom. 

Keating,  J. — I  am  entirely  of  Ihe  same  opinion.  Whether  the 
right  here  is  claimed  by  custom  or  prescription,  it  is  equally  bad. 

Judgment  for  the  plaintiff 


i^.oi  *THE  SOUTHAMPTON  DOCK  COMPANY  v.  HILL. 
2^*J  April  24. 

Tb«  Southampton  Doek  Compuij  are  empowered  bj  their  aet,  6  W.  4,  o.  zziz.,  §.  149,  to 
charge  for  the  landing  of  goods  in  their  doeks  the  several  sons  mentioned  in  the  schedale 
thereto  tanezed,  and  for  artieles  not  therein  partienlariied  sneh  stams  as  shall  h€  equal  to  the 
snms  afflzed  on  goods,  Ac ,  **  of  a  sImiUr  natore,  paekage,  Talve.  and  quality,'*  In  the  srhedvleu 
AU  the  charges  mentioned  in  the  schedule  were  of  small  fized  sums, — none  being  ad  Talorem 
ezcept.the  charge  for  "  sculptured  marble :"— 

Held,  that  the  company  were  not  entitled  to  make  an  ad  valorem  charge  for  tbe  landing  of 
foods  not  enumerated  or  al  all  approaching  ia  <<  natuie,  valuer  and  qnalitj"  to  thoee  enuise* 
rated  in  the  sebedide. 

^    By  th6  149th  section  of  the  Southampton  Dock  Acl^  6  W.  4,  c. 
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xxix.,  it  is  enacted  that  "  the  said  company  shall  and  may  take  or 
receive  for  every  article  of  goods,  wares,  or  merchandise  whatsoever, 
whether  subject  to  any  duties  of  Customs  or  Excise,  both  on  either, 
or  not,  which  shal]  be  landed  or  deposited  within  or  shipped  from  the 
said  dock  premises,  such  rates,  rents,  or  sums,  not  exceeding  the 
several  rates,  rents,  or  sums  specified  and  set  forth  in  the  schedules 
C.  and  D.  hereunto  annexed  (so  far  as  such  goods,  wares,  and  mer- 
otiandif^  are  particularised  in  such  schedules)  for  or  in  respect  of  the 
wharfage,  shippings  unshipping,  landing,  rerlandingji  housing,  re- 
boasing,  weighing,  and  delivering  any  such  article,  as  the  said  com- 
pany or  the  directors  thereof  shall  from  time  to  time  appoint ;  and 
that  the  said  company  shall  or  may  take  or  receive  for  every  article 
of  goods,  wares,  or  merchandise  not  particularized  and  set  forth  in 
the  said  schedules  G.  and  D.  which  shall  be  landed  or  deposited 
within  or  shipped  from  the  said  dock  premises,  for  and  on  the 
accounts  aforesaid,  such  rate,  rent,  or  sum  as  shall  be  equal  to  the 
rate,  rent,  or  sum  rated  or  affixed  on  goods,  wares,  and  merchandise 
of  a  similar  nature,  package,' value,  and  quality  in  and  by  the  said 
schedules  C.  and  D." 

The  sche^lules  above  referred  to  related  respectively  to  exports  and 
imports.  The  import  schedule,  C,  contained,  amongst  others,  the 
following  charges  for  the  landing  of  the  goods  enumerated :— r 

^  AntAthjats  or  agate*.    Casa  (tr  paekage,  1«.  6d. 

"  BollioD.    Cask  or  case,  la.  6d. ;  small  package,  1«. ;  package  net  exceeding  5L 

"Chairs.    Case  eontaiiring  twelve,  1».  M, 

"China  ware;    Case,  U.  6dL ;  small  ease  or  box,  1«. 

"  Fnmitare.  Tery  large  paeka^,  4s.  M. ;  ordinary  package,  Z$, ;  middling  paek<r 
age,  2t. ;  intermediate  packages,  U. ;  small  package,  6a. 

"Glass.    Cask  or  chest.  Is.  M. ;  case  or  box,  Is, 

"GlaM  utensils.  2}  cwt  and  upwards,  2s. ;  1  cwt.,  and  under  2|  cwt,  1«.  6<i. ; 
Qoderl  cwt  Is. 

"  Marble.    Scolptared  works  of  art,  and  slabs,  aeeording  to  site  and  9ahte, 

'*  Pianofortee.  each,  4s.  6d. 

"  Ptcturee.  Bale  or  case,  4s.  6d. ;  middling  bale  or  case,  Zs. ;  small  bale  or  case, 
U,  (WL ;  extra-aiied  bales  or  cases  lo  be  cbaryred  according  to  dimensions  and  contents. 

"  Porcelain.    Cam,  1«.  6<i ;  small  case  or  box,  l«. 

"  Printn.    EnjH'avings ;  large  case,  Is.  6d. ;  middling  case^  1#. ;  small  ease  Od. 

"  Shawls.    Small  box  or  bale,  28. ;  large,  Zs." 

The  defendant  was  the  consignee  by  the  Peninsular  and  Oriental 
Steam-Navigation  Company's  ship  Pera,  from  Constantinople,  of  two 
small  packages,  containing  a  magnificently  jewelled  looking-glass 
valued  at  4600^,  and  a  stereoscope  valued  at  2600?.,  the  property  of 
the  Sultan,  which  had  been  sent  over  by  him  to  be  placed  in  the 
Oreat  Exhibition  at  Kensington.  Finding  nothing  in  the  schedule 
to  which  these  articles  could  be  aptly  compared,  the  company  claimed 
for  the  landing  of  them  an  ad  valorem  charge  of  2L'78.  M.  per 
lOOOf,  and  1^.  for  opening  the  packages,  making  together  17?.  8*.; 
anfl,  upon  the  defendant's  refusing  to  comply  with  their  demand,  they 
brought  this  action. 

The  defendant  paid  into  court  the  sum  of  405. 

At  the  trial  before  Willes,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  it  was  insisted  on  the  part  of  the  defendant  that 
the  company  were  bound  by  the  scale  of  charges  mentioned  in  the 
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scheduldto  the  act,  and  were  not  warranted  to  making  an  ad  valorem 
charge. 

*2451  *Under  the  direction  of  the  learned  judge  the  jnry  found  for 
-I  the  plaintiffs  for  the  amount  claimed,  subject  to  leave  reserved 
to  the  defendant  to  move  to  enter  the  verdict  for  him,  if  the  court 
should  be  of  opinion  that  enough  had  been  paid  into  court  to  cover 
the  plaintifib'  legal  claim. 

Montague  Smiiht  Q.  C^  in  Hilary  Term  last,  obtained  a  rule  nisi 
accordingly. 

Lu»h,  Q.  G^  and  71  Janes,  now  showed  canse. — ^The  articles  in  ques- 
tion were  articles  of  a  costly  «nd  exceptional  nature.  The  schedule 
contains  nothing  of  a  similar  kind  by  which  the  charge  is  to  be  rego- 
lated.  There  is. no  express  prohibition  against  the  company  charging 
a  reasonable  sum  in  respect  of  things  not  found  in  the  schedule ;  and 
this  pbargjB  was  based  upon  that  which  they  have  always  made  in 
r^pect  of  plate  and  jewels.  Jewels  are  not  mentioned,  with  the  ex* 
ception  of  amethysts,  which  are  charged  by  the  case  or  package, — 
evidently  referrinff  to  the  article  of  commerce,  which  is  imported  in 
the  rough.  Stricuy  speaking,  amethysts  are  not  precious  stones,  such 
as  diamonds,  rubies,  and  emeralds.  Indeed,  all  the  articles  enume- 
rated in  the  schedule  are  articles  of  commerce,  as  to  which  the  sole 
guide  to  the  charge  for  landing  and  warehousing  is  weight  and  space 
occupied.  Diamonds  go  in  a  very  small  compass.  Can  it  be  con- 
tended that  the  company  are  only  entitled  to  cnarge  la.  or  Is.  6cL  for 
a  package  of  diamonds  which  may  be  worth  many  thousand  pounds? 
If  the  contention  on  the  other  side  be  well  founded,  and  these  costly 
articles  are  to  be  classed  with  ''furniture,"  the  company  would  only 
get  6d.  per  package  for  all  the  responsibility  they  incur  in  respect  of 
them.  The  furniture  contemplated  by  the  schedule  must  be  ordinary 
MAA-]  ^articles  of  household  furniture.  The  thing^  in  the  schedule 
-I  which  the  most  nearly  resemble  those  now  in  question,  are^ 
sculptured  works  of  art,  which  are  to  be  charged  for  according  to 
size  and  value.  If  these  articles  are  not  actually  or  by  referenoe 
impliedly  in  the  schedule,  the  company  are  not  bound  to  receive  them, 
except  under  an  implied  contract  to  be  paid  what  is  reasonable  for 
their  services  for  lanaing  thism. 

Jf.  Smith,  Q.  C,  and  H.  James,  in  support  of  the  rule. — The  ques- 
tion turns  entirely  upon  the  construction  of  the  149th  section  of  the 
company's  act.  They  can  only  justify  a  charge  which  is  authorized 
by  tne  act.  Their  rights  in  this  respect  are  defined  and  limited  bj 
the  language  of  the  section  which  empowers  them  to  make  the  charge. 
Throughout  the  act  and  the  schedule,  with  the  exception  only  of 
sculptured  articles  and  bullion,  value  is  altogether  ignored  as  the  test 
of  the  rate.  A  single  picture  may  be  worth  2O,OCN02.  and  yet  a  bale 
or  case  of  pictures  may  be  landea  for  4j.  6dL  or  less.  Value,  there- 
fore, is  no  criterion.  What  is  there  to  prevent  the  articles  in  ques* 
tion  from  being  classed  as  "  furniture  ?"  The  looking-glass  was  son 
article  for  use, — an  extravagant  one,  no  doubt :  but  it  is  not  the  less 
furniture  because  it  is  exceedingly  beautiful  and  valuable.  [Willks, 
J. — Would  you  call  the  stereoscope  an  article  of  furniture  ?]  It 
would  be  difficult  to  find  any  other  nead  in  the  schedule  under  which 
to  class  iu    Everything  that  is  chargeable  is  chargeable  by  the  sched- 
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ok  For  articles  .not  st^eoifically  enumerated  tbereiD,  there,  is  an 
express  provision  that  the  company  shall  receive  for  them  such  rate 
or  sum  as  shall  be  equal  to  the  rate  or  sum  affixed  on  g6ods  of  a 
similar  natorcy  package,  v^lue»  and  quality  in  the  schedule.  Upon 
this  construction,  *t,he  AQs.  paid  into  court  abundantly  covers  r\24f 
all  that  the  plaintifSs  were  entitled  to  demand.  ^ 

Erlk,  C.  J. — The  dock  company  have  made  their  charge  for  the 
landing  »f  the  article^  in  question  according  to  value.'  They  cer- 
tainly ou>rht  in  some  way  to  be  compensated  in  proportion  to  the 
greater  risk  which  they  incur  in  consequence  of  the  larse  value  of 
tbe  goods ;  and  so  estimating  it,  the* chaige  they  have  made  is  not  an 
unreasonable  one.  But  the  question. which  we  have  to  consider,  is, 
whether  that  charge  is  warranted  by  the  149th  section  of  the  6  W. 
4,  c.  xxix.  That  section  empowers  the  company  to  take  or  receive 
for  every  article  of  goods,  &c,  landed  by  them  within  the  dock  pre- 
mises such  rates  or  sums,  uot  exceeding  the  several  rates  or  sums  set 
forth  in  schedule  C.  to  the  act  annexed,  as  the  directors  shall  from 
time  to  time  appoint;  and  then  it  goes  on  to  say  that  they. may  take 
or  receive  for  every  article  of  gcwds,  &c.,  not  particularized  in  the 
schedule,  which  shall  be  landed  by  them,  such  rate  or  sum  as  shall 
be  equal  to  the  rate  or  sum  rated  or  fixed  on  goods,  &a,  '*  of  a  similar 
nature,  package,  value,  and  quality"  in  the  scnedule.  If  the  articles 
in  question  had  been  particularized  in  tbe  schedule,  the  company 
could  only  have  demanded  tbe  ^^^  Anei  therein.  But,  these  being 
articles  the  like  of  whioh  hi|d  Bevejr  before  been  imported  into  South- 
ampton, they  are  not  particularized  iy  the  schedule.  We  are  there- 
fore compelled  to  look  at  the  schedule  to  see  if  we  can  discover  any 
article  therein  mentioned  of  "a  similar  nature,  package,  value,  and 
quality."  But  there  is  nothing  in  the  schedule  which  at  all  resembles 
these  gooda  Furniture  is. mentioned;  but  that  eould  hardly  be  said 
to  apply  to  ornamental  articles  of  the.  great,  value  of  these.  Still, 
there  is  nothing  in  the  act  U>  authorize  a  charge  proportioned  r*248 
Ho  the  value  of  the  articles,-^-except  sculpture.  I  feel  bound,  ^ 
therefore,  to  give  judgment  against  the  company.  Thinking  the 
charge  a  reasonable  one,  I  have  tried  with  my  utmost  power  to  sua- 
tain  it ;  but  I  am  unable  to  see  anything  in  the  schedule  to  afford  a 
foundation  for  it. 

The  rest  of  the  court  concurring,  Bule  absolute. 


WHISTLEB  V.  FOBSTEB.    April  24. 

A  check  SrsWB  payaU*  to  A.  B.  or  ordtr,  oa  daaiand,  ia  a  biU  of  exohanga  llabia  oalj  ta 
^  Naaip-^iitr  of  ItL  impaaad  by  tha  IS  a  17  Viet.  a.  69,— tha  proTialons  af  tha  66  G.  8,  e, 
<84, 1. 13,  and  21  a  23  VIot.  a.  tj^  baiiif  appliaabla  anly  to  dnfti  payaUa  to  koarer  oa  damaadt 
oaiaqaaaUy,  tha  AwC  of  tnab  aa  iaa tnuaant  baing  posi-datad  doai  not  raadar  U  InraMd. 

Ona  wba  laeaiTaf  a  biU  af  azebaaga  UDandonad  (though  for  Talaa)  aoqniraa  no  batlaf  UAi 
ndir  it  tiua  tha  paraan  tnm  wham  ha  laeairas  it  himaalf  hat. 

Wb«a^  thaialhia,  A.  haA  fraadolaatly  obtainad  a  bUl  (or  aback  yayaMt  fa  anitr)  flrom  B., 
«l  baadad  II  Co  C.  ia  aaMafliatian  af  a  boai  Sda  daMb  bat  withoat  aodoraiag  U,— HaM,  that 
<X  eoald  not  aoqvlra  a  lagal  tiila  ta  fva  vpoo  tha  iaa traaMBt,  by  obtaiaiaf 'A.'a  andariamaat 
•tehahad  raeahrad  natica  of  tha  Craad. 

This  was  an  actipn  by  tbe  endorsee  against  the  maker  of  a^oheck 
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for  972.  10«.  drawn:  b^  tife-  defendant  payable  to  A.  S.  Griffitba  & 
Co..  or  order,  and  endorssd  by  A.  S.  Oriffitbs  &  Go.  to  tlie  plaintiff. 
~  The  defendant  traTsrmd  the  making  and  endorsemefat  of  the  check, 
and.also  pleaded  that  he  the  defendant  was  induced  to  make  the  check 
by  and  through  the  fraud  of  Griffiths  &  Co.,  and  that  there  never  was 
any  value  or  consideration  for  the  endorsement  of  the  same  to  the 
plaintiff,  or  for  his  holding  the  same,  and  that  he  had  notice  of  the 
premises  before  and  when  the  same  was  first  endorsed  to  him,  and 
took  the  same  from  Griffiths  k  Co.  with  such  notice.  Issue  thereon. 
The  cause  was  tried,  before  Willes,  J.,  at  the  sittings  in  'London 
after  last  Hilary  Term,,  when  the  following  fiicts  appeared  in  evi- 
dence:— The  check  in  question,  which  bore  a  Id,  stamp,  was  drawn 
hj  the  defendant  some  day:  before  the  3d- of  October,  1662,  and  handed 
*2491  *^^  ^^^  ^  Griffiths  npon  an  tmd^rstattdiDg^  that  it  was  not  to 
-'  be  presented: ftyr  payment  until  Ae^lth^  and  an  undertaking  by 
Griffiths  to  fumiBb  the  defendant  witii  fnnds  to  meet  it  early  on  the 
morning  of  that  day,  which  however  be  failed  to  perform.  Griffiths 
on  the  8d  gave  the  check  to  the  plaintiff  for  value,  but  did  not  then 
endorse  it.  At  the  time  he  received  the  check,  the  plaintiff  bad  no 
notice  of  the  way  in  which  Griffltha  bad  obtained  it  from  the  defend- 
ant, but  before  be  obtained  the  endorsement  of  Griffiths  he  had  such 
notice. 

On  the  part  of  tbe  defendant  it  was  submitted  that  the  plaintiff 
could  not  recover  upon  the  check, — first,  b^ciiUse  it  was  post-dated, 
--secondly,  beeauae,  befdre  he  obtained  Grifflths's  endorsement,  the 

Slaintiff  had  notice  of  the  (tu^ii  practised  by  Griffiths  upon  the 
efendant. 

The  learned  judge  directed  a  verdict  to  be  entered  for' the  defend- 
ant, reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
if  the  court  should  be  of  opinion  that  the  check,  though  post-dated 
and  unstamped  (otherwise  than  with  the  penny  stamp  imposed  by  the 
21  &  22  Vict.  c.  20,  &  IX  was  a  valid  instrument,  and  that  the  plaintiff 
had  a  sufficient  interest  in  the  check  to  entitle  him  to  sue  upon  it 
before  he  received  notice  of  the  alleged^  fraud. 

jET.  James,  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly.— 
He  cited  Smith  v.  Pickering,  Peake,  N.  P.  C.  60,  and  Anonymuus,  1 
Campb.  492,  n.  [Willxs,  J.,  referred  to  Edge  t^.  Bumford^  SI  L.  J. 
Ch.  805.] 

Karslake,  Q.  C,  and  Maenarfuira,  now  showed  cause. — Under  the 
old  act  65  G.  8,  c.  184,  a  post-dated  check  was  void.  The  13th  sec* 
*2601  ^^^^  ^^  ^^^^  statute,  "  for  the  *more  effectual  preventing  of 
^  frauds  and  evasions  of  the  duties  thereby  granted  on  bilL<  of 
exchange,  drafts,  or  orders  for  payment  of  money,  under  colour  i»f 
the  exemption  in  favour  of  drafts  or  orders  upon  bankers  or  persons 
acting  as  bankers,  contained  in  the  schedule  thereunto  annexed/' 
enacted,  that,  '*if  any  person  or  persons  shall,  after  the  Slat  of 
August,  1815,  make  ana  issue,  or  cause  to  be  made  and  issued,,  any 
bill,  draft,  or  order  for  the  payment  of  money  to  the  bearer  on  demana, 
upon  any  banker  on  bankers,  6t  any  person  or  persons  acting  as  a 
banker  or  bankers,  which  shall  be  dated  on  any  day  subsequent  to 
the  day  on  which  it  shall  be  issued,  or  which  shall  not  truly  specify 
and  express  the  place  where  it  shall  be  issued,  or  which  shall  not  in 
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every  respect  ftil)  within  tie  s^id  f^xertiption,  unless  the  same  shall  b6 
dxdy  stamped  as  a  bill  6t  e^chdnge  according  to  this  act,  the  person 
or  person^  so  offending  sfiall',  for  eVeiV  such  bill,  draft,  or  order,  for- 
feit the  storn  of  100?.,"  &c.    The  H  &  22  Vict  c.  20,  which  imposes 
the  stamp  duty  on  checks,  enacts  (s.  1),  that  "all  drafts  or  orders  for 
flie  payment  of  any  surti  of  money  to' the  bearer  on  demand,  which, 
1)ein^  drawn  upon  any  baiiil^er',  or  any  person  or  persons  acting  as  a 
banker,  and  residing  or  transacting  t!be  business  of  a  banker  within 
tfteen  miles  of  the  place  where  such  drafts  or  orders  are  issued,  are 
no^  exempt  from  stamp-duty,  shall  be  chargeable  with  the  stamp- 
diity  of  id.  for  every  suCh  draft  or  order."    And  d.  2  enacts  that 
"all  the  powers,  provisions,  and  regulations,  pains  and  penalties,  con- 
tained in  or  imposed  by  any  act  or  acts  relating  to  any  duties  of  the 
^Tiie  kind  or  descriptibii  payable  iii  Great  Britain  and  Ireland  respect- 
he\%  and  in  force  at  the  time  of  the  passing  of  this  act,  shall  respect- 
ively be  in  full  force  and  effect  with  respect  to  the  duty  by  this  act' 
granted,  and  to  the  paper  and  instruments  chargeable  *there-   r«Q5i 
with,  sb  far  as  the  same  are  or  shall  be  applicable,  and  shall  '- 
be  observed,  applied,  enforced,  and  put  in  execution  for  and  in  the 
collecting  and  securing  of  the  duty  hereby  granted,  and  otherwise  in 
relation  thereto,  so  hr  as  the  same  shall  be  consistent  with  the  express 
provisions  of  this  act,  as  fully  and  effectually  to  all  intents  and  purposes 
OS  if  the  same  had  heet  herein  repeated  and  specially  enacted  with 
reference  to  the  duty  by  this  act  granted."    By  the  17  &  18  Vict.  c. 
83,  Sched.  title  Inland  Bill  of  Exchange,  a  bill  for  this  amount  (pay- 
able at  any  time  otherwise  than  on  demand, — which  is  the  effect  of  a 
post-dated  draft  or  order)  would  be  chargeable  with  a  duty  of  1$. 
The  16  &  17  Vict.  c.  69,  imposed  a  duty  of  one  penny  on  a  "draft 
or  order  for  the  payment  of  any  sum  of  money  to  the  bearer  or  to 
order,  on  demand:**  but  it  contained  the  same  exception  as  the  65  G. 
8,  c.  184,  in  favour  of  "drafts  or  orders  for  the  payment  of  money  to 
the  bearer  on  demand,  drawn  upon  any  banker  or  bankers,  now  by 
law  exempt  from  stamp-duty."    The  check  in  question  being  dated 
on  the  4th  of  October,  the  bankers  would  not  pay  it  before  that  day: 
hut,  as  between  tbe  parties,  it  was  intended  from  the  time  it  was< 
given  to  be  a  valuable  security,  and  operated  as  a  bill  of  exchange. 
It  is  clear  that  the  old  act  invalidated  such  an  instrument.    In  Byles 
on  Bills,  8th  edit.  16,  it  is  said:  "It  might  seem  that  a  check  may 
now  be  post-dated.'    But  such  a  conclusion  is  very  doubtful,  for,  a 
post-dated  check  is  not  in  strictness  originally  payable  on  demand, 
and  one  object  of  legislation  may  have  been  to  prevent  checks  circu- 
lating as  paper-money."    In  Dunsford  v.  Curlewis,  1  Fost.  &  Fin.  702, 
Hill,  J.,  assumed  a  post-dated  check  to  be  void.     [Willes,  J. — It 
does  not  appear  whether  the  check  there  was  payable  to  bearer  or  to 
order.]      No  doubt  it  was  to  the  bearer.    The  like  was  ruled  by 
Keating,  J.,  in  Oliver  v.  Mortimer,  2  Fost.  &  Fin.  127.    [Kbating, 
J. — In  that  case  the  checic  was  payable  to  bearer  on  demand.]    But 
in  Key  v.  Mathias,  8  Fost.  &  Fin.  279,  Bramwell,  B.,  ruled  that  4i 
post-dated  check  was  admissible  without  a  bill-stamp,     [Willbs,  J. 
—The  65  G.  Si,  c.  184,  s.  18,  only  applied  to  drafts  payable  to  bearer 
on  demand :  there'  is  no  such  provision  as  to  bills  or  drafts  payable' 
to  order  on  demand.    Nd^;  in  the  case  of  bills  of  exchange,  it  has 
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been  held,  in  Williams  v.  Jarrett,  5  B.  &  Ad.  82  (B.  0.  L.  R.  vol.  27). 
2  N.  &  M.  49,  and  other  cases,  that  the  court  can  only  look  to  the 
date  appearing  on  the  face  of  the  instrument.  That,  no  doubt  was 
the  ground  of  ray  Brother  BramwelPs  ruling  in  Key  v.  Mathiaa^  S 
Fost.  k  Fin.  279.(a)] 

Then,  was  there  such  a  title  in  the  plaintiff  by  the  subsequent  en* 
dorsement  of  the  check  as  to  entitle  him  to  maintain  the  action  7  It 
appears  that  the  defendant  had  been  defrauded  of  the  oheck  by  Orif- 
fitos.  The  plaintiff  received  it  bonfi  fide  from  Griffiths.  At  the  time 
it  was  handed  to  him  by  Griffiths  it  was  not  endorsed.  The  want  of 
endorsemept  becoming  apparenti  the  plaintiff  on  the  day  the  check 
was  payable,  but  after  he  nad  received  from  the  defendant  an  intima- 
tion of  the  fraud  which  had  been  practised  upon  him,  went  to  Griffitha 
and  obtained  his  endorsement;  and  then. the  plaintiff^s  title  became 
apparently  complete  on  the  face  of  the  document  Under  these  cir- 
cumstances, it  is  submitted,  the  plaintiff  cannot  recover,  and  that  the 
endorsement  of  the  check  by  Griffiths  after  the  plaintiff  had  bad 
notice  of  the  fraud  was  of  no  operation  to  give  him  a  better  title  to 
the  check  than  Griffiths  himself  had.  According  to  the  case  of  Edge 
r.  Bumford,  81  Law  J.  Ch.  806,  the  plaintiff  had  no  remedy  in  equity 
*2581  ^^^^^^^  ^^®  defendant  before  the  ^endorsement.  Watkins  v. 
^  Maule,  2  Jac.  &  W.  248,  will  be  relied  on  for  the  purpose  of 
showinK  that  a  court  of  equity  would  have  compelled  Griffiths  to  en* 
dorse  the  cheeky  the  plaintiff  having  taken  it  for  value.  But  that 
case  is  no  authority  to  show  that  the  defendant,  who  had  at  least  equal 
equity  with  the  plaintiff,  could  be  made  liable  to  one  who  had  notice 
of  the  fraud  before  his  legal  title  was  complete.  [Willss,  J. — ^It 
seems. to  come  to  this,  that  an  assignee  of  a  chose  in  action  is  in  the 
same  position  in  equity  as  at  law.  He  cannot  have  a  better  right 
than  the  assignor :  see  Watts  v.  Porter,  8  Ellis  k  B.  748  (E.  C.  L  B. 
vol.  77),  which  has  been  followed  by  a  series  of  cases.]  Griffiths 
could  have  maintained  no  action  upon  the  check ;  so  neither  can  the 
now  plaintiff. 

H.  James,  in  support  of  his  rule. — The  65  G.  8,  c.  184,  s.  IS,  did 
not  apply  to  a  draft  shaped  as  a  bill  of  exchange:  and  under  the  16 
k  17  Vict.  c.  69,  this  being  a  bill  of  exchange  parable  on  demand,  it 
is  properly  stamped.  [Eblx,  G.  J. — ^Tou  may  address  yourself  to  the 
other  point :  we  have  come  to  the  conclusion  that  this  instrument  is  a 
bill  with  a  proper  stamp.]  It  is  conceded,  that,  before  the  endorse- 
ment actually  took  place,  the  plaintiff  had  notice  substantially  of  the 
matters  stated  in  the  special  plea:  but  it  is  submitted  that  the  act  of 
endorsement,  which  was  a  mere  formality  which  was  accidentally 
(Emitted  when  the  transfer  of  the  check  took  place,  must  have  relrn* 
lion  back.  [Erlb,  C.  J. — I  have  no  very  accurate  perception  of  what 
is  ineant  by  a  formality.  A  man's  signing  his  name  to  a  deed  con- 
veying the  fee  simple  of  half  a  county  is  in  one  sense  a  formality.^ 
No  doubt  the  endorsement  was  essential  to  enable  the  plaintiff*  to 
bring  an  action  upon  the  instrument.  But  that  is  not  die  question. 
*2641  ^^  Cbi^y  on  Bills,  10th  edit  167,  it  is  said,  *that,  '*  if  a  party 
^  has  delivered  a  bill  without  endorsing  it,  when  it  was  intended 
that  he  should  do  so,  a  bill  may  be  filed  in  equity  to  compel  him,  or 

(•)  Sm  TOd^'a  sump  Uwa  lU,  16%  ITt. 
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bis  assigDees  if  he  has  become  bankrupt,  to  endorse ;  and  a  special 
action  on  the  ease  might  be  maintaineo  against  him  for  refusing  to 
endorse :  and  if  a  bill  has  been  delivered  before  it  Is  due,  a  formal 
endorsement  may  be  made  at  any  time  after  it  is  dne^  even  bj  the 
administrator  of  the  party  by  whom  it  was  delivered :''  and  for  these 
propositions  the  cases  of  Rose  v.  Sims,  1  B.  &  Ad.  621  (E.  C.  L.  ^. 
vol.  20X  and  Watkins  v.  Maule,  2  Jao.  k  W.  242,  are  cited.    In 
Smith  V.  Pickering,  Peake's  N.  P.  C.  50,  it  was  held,  that»  if  a  trader 
deliver  over  a  bill  for  a  valuable  consideration  to  another  and  forget 
to  endorse  it,  he  may  endorse  it  after  he  has  become  a  bankrupt. 
And,  where  a  bill  was  delivered  with  the  intent  of  transferring  tlie 
property  more  than  two  months  before  a  commission  issued,  \}ut  wnn 
not  actually  endorsed  till  within  the  two  months,  Lord  Ellenborough 
held  that  the  endorsement  had  relation  to  the  delivery,  and  that  the 
transaction  was  within  the  46  6.  8,  c  185,  s.  1 :  Anonymous,  1  Campb. 
492,  n.  [WiLLES,  J. — ^There  is  no  doubt  about  that.    Nothing  passes 
to  the  assignees  but  what  the  bankrupt  is  entitled  to  legally  and 
equitably.     But  the  question  here  is,  whether  Griffiths  could  bv  en- 
dorsing this  instrument  convey  a  larger  right  than  he  himself  had.] 
In  Lempriere  v,  Pasley,  2  T.  R.  485,  an  assignment  of  goods  at  sea  as 
a  collateral  security  for  a  debt,  and  a  subse(}uent  endorsement  of  a 
bill  of  lading,  were  held  to  be' good  as  agamst  the  assignees  of  the 
assignor,  who  committed  an  act  of  bankruptcy  between  the  assign- 
ment of  the  goods  and  the  endorsement  of  the  bill  of  lading.     [Eble, 
C.  J. — The  assignment  passed  an  equitable  interest  in  the  goods.]    A 
mortgagee  without  notice  purchasing  the  first  encumbrance,  is  allowed 
in  equity  *to  protect  his  estate  against  any  person  having  a  r«255 
mortgage  subsequent  to  the  first,  though  he  purchases  the  *- 
fim  encumbrance  after  notice  of  the  subsequent  mortgage :  Marsh,  v. 
Lee,  1  White  &  Tudor's  Leading  Cases  in  Equity  494.    In  the  notes 
to  Basset  v.  Nosworthy,  2  Tudor's  Leading  Cases  8,  15,  are  collected 
a  series  of  cases  pointing  out  the  e(]^uitable  right  of  a  purchaser  to 
protect  himself  against  a  person  claiming  under  a  Ppor  equitable 
title,  by  ^tting  in  the  outstanding  legal   estate.    The  plaintiff^s 
eqaitable  interest  being  complete  at  the  time  the  bill  was  delivered  to 
him,  the  subsequent  notice  cannot  be  allowed  to  intercept  the  acquisi- 
tion of  the  legal  or  formal  right     [Erlb,  C.  J. — I  do  not  see  what 
equitable  interest  the  plaintiff  had  in  the  draft  as  against  the  de- 
fendant] 

Erlb,  C.  J. — This  is  an  action  against  the  drawer  of  a  bill  of  ex- 
change,— for,  though  in  form  a  check,  the  instrument  is  for  all  the 
purposes  of  the  stamp-acts  a  bill.  The  plea  is,  that  tbe  bill  was 
obtained  from  the  defendant  by  one  Griffiths  by  means  of  fraud,  and 
that  it  was  endorsed  to  the  plaintiff  after  he  had  notice  of  the  fraud. 
The  facts  are  shortly  these: — The  instriiment  was  a  negotiable  instru- 
ment which  had  been  fraudulently  obtained  from  the  defendant  by 
Griffiths,  and  had  been  handed  over  by  Griffiths  to  the  plaintiff  in 
part  satisfaction  of  a  debt  of  a  larger  amount.  But  Grifllths,  at  the 
time  be  so  handed  over  the  bill  to  the  plaintiff,  omitted  to  endorse  it. 
Under  these  circumstances,  the  condition  of  things  was  this,  that  the 
plaintiff  had  at  that  time  the  same  rights  as  if  an  ordinary  chattel  had 
passed  to  him  by  an  equitable  assignment :  he  would  nave  all  the 
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/ights  whioh  Griffiths  could  convey  to  jbitn.  Now,  Griffiths  havijog 
defrauded  the  defqndant  of  the  bill,  he  could  pass  do  right  by  inen^jj 
jioTA-i  handing  over  the  bill  to  another.  ^According  to  the  lajr- 
^  ^  merchant,  the  title  to  a  negotiable  instrument  passes  by  ^^ 
dorsement  and  .delivery.  A  title  so  ftcquired  is  good  against  all  db.e 
irorld,  provided  the  instrupient  is  taken  for  value  and  without  notice 
iyi  any  fraud.  The  plaintiff's  title  under  the  equitable  assignment 
iiere,  therefore,  was  to  be  rendered  yalid  by  endorsement :  but,  at  the 
time  he  obtained  the  endorsement,  ho  had  notice  that  the  bill  hfd 
been  fraudulently  obtained  by  Griffiths  from  the  defendant,  and  that 
Griffiths  had  no  right  to  make  the  endorsement.  Assuming,  there- 
fore, that  there  may  be  conflicting  eouities  between  the  plaintiff  and 
the  defend^t,  I  ^hink  the  right  should  prevail  accoraing  to  the 
rule  of  law,  and  that  the  plaintiff  had  no  title  as  transferee  of  the 
billatalj. 

<T^en,  a9  to  the  stanip.  The  iostrunient  is  draivrn  payable  to  praeTi 
|kna  noilt  to  bearer  on  demand.  Under  the  Stamp  Act,  65  G.  8,  o.  184, 
it  would  have  oeen  a  bill  of.  exchange.  Then,  the  16  k  17  Yict  c. 
fi9,  with  reference  to  bills  of  exchange  payable  to  bearer  or  Xo  order, 
^Instead  of  the  stamp-duty  invposed  by  the  65  G.  8,  c.  184,  impoaes  a 
duty  of  Id.  on  a  "  draft  or  orde^  for  the  payment  of  any  sum  of  money 
Xq  t^e  bearer  or  to  order,  on  demand."  Therefore,  from  and  after  the 
passing  of  *the  16  k  17  Yict.  c.  69,  drafts  payable  to  the  bearer  or  to 
order  on  demand  are  liable  to  ^  stamp-duty  of  1/2.  only ;  consequently, 
^his  ii^trument  was  properly  stamped.  Then  came  the  21  &  22  Yict 
e.  20,  iniposing  a  stamp-duty  of  \d.  on  a  cert^n  cl^ss  of  drafts  which 
had  been  excepted  out  oif  the  16  k  Yf  Yict.  c.  69,  viz. '' drafts  or 
4^rders  fox  the  payment  of  ||ny  sum  pf  m9ney  tp  |;he  bearer  on  demand, 
whjch^  being  arawn  upon  %iiy  bai^ker,  or  any  person  or  persons  act- 
ing as  a  bEtnker,  and  residing  or  transacting  the  business  of  a  banker 
irithin  fifteen  miles  of  the  pla^e  where  such  ^T2StA  or  orders  are 
^2571  ^^^®^'  ^^^  ^^^  ^exempt  from  stamp-duty.''  The  21  k  22 
-'  Yict.  c.  20  does  not  ii^pose  this  new  duty  upon  all  the  instru- 
ments which  i^tvp  within  the  16  4  1^7  Yict.  b.  69,  but  is  confined 
entirely  to  drafts  or  orders  payable  to  iet^rer  on  demand;  and  it  is 
with  reference  to  these  only  that  the  provisions  f^n4  penalties  con- 
gained  in  pr  imposed  by  former  acts  relating  ^  stanip-duti^s  are  to 
apply.  Such  provisions  an4  penalti,es  are  not  made  to  apply  to  drafts 
or  orders  payable  to  order;  nor  has  the  65  G.  8,  c.  184,  s.  IS,  aoy 
reference  to  such  instruments.  Then,  according  to  the  case  of  WiUiains 
r.  Jarrett,  6  B.  &  Ad.  82  (E.  C.  Li  B.  yol.  ?7),  ?  N.  k  M.  49,  to  which 
my  Brother  Willes  referred,  the  instrument  is  to  be  taken  to  have 
been  drawn  according  to  the  date  appearing  i^pon  the  face  of  it.  This 
instrument^  therefore,  is  properly  stamped  as  a  bill  of  exchange,  and, 
whether  post-elated  or  not,  is  f^  yalid  instrument. 

WiLLito,  J. — I  concur  with  my  Jiord  as  to  i)oth  points.  The  first 
is  disposed  of  by  the  remark  that  the  statutes  55  G.  8,  c.  184  s,  1S| 
and  21  &  22  Yicjt.  o.  20,  s.  1,  apply  only  to  drafts  payable  to  bearer, 
which  Are  void  if  post-dated.  Drafts'  payable  to  order,  not  being 
affected  by  either  of  those  enactments,  faU  within  the  law  as  to  hilli 
pf  exchange,  which  have  been  repeatedly  held  not  to  be  rendered 
yoid  by  post-dating  though  tl^t^t  should  have  |he  efiect  of  making  tlif 
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tnstrament  require  a  less  stamp  than  if  it  bad  been  dated  correctly 
and  payable  at  the  same  time :  Williams  v.  Jatvett,  6  B.  &  Ad.  82,  fi 
N.  k  M.  49.  Whether  the  drawer  be  aobject  to  a  penalty  or  to  be 
gaed  for  the  difference  of  stamp-duty,  is  a  question  upon  which  it  is 
UDnecessary  to  offer  an  opinion. 

As  to  the  second  point  the  general  to1«  t>f  law  is  undoubted,  th^at 
no  one  can  transfer  n  better  title  than  he  himself  possesses :  Nemo  dat 
quod  non  habet.  To  ♦this  there  are  some, exceptions;  one  of  r»o-g 
which  arises  out  of  the  rule  of  the  law-tnenekan»t  as  to  negoti-  '-  ^ 
Able  instruments.  These,  ^ing  part  -of  flie  currency,  tire  subject  to 
the  same  rule  as  money:  and*  if  such  an  anfSVument  be  transferred  in 
^ond  faith,  for  value,  before  it  is  overdue,  it  becomes  available  in  the 
hands  of  the  holder,  notwithstanding  fraud  whieb  would  havv  rendered 
it  unavailable  in  the  hands  of  a  previous  'bolder.  This  rule,  however, 
is  only  intended  to  favour  transfers  in  the  ordinary  and  usual  manner 
whereby  a  title  is  acquired  according  to  the  law-merchant,  aod  not  to 
a  transfer  which  is  valid  in  equity  acoordiftg  to  the  doctrine  respect* 
iog  the  assignment  of  choses  in  action,  now  indeel  recognised  and  in 
many  instances  enforced  by  courts  of  law:  and  it  is  therefore  clear,, 
that,  in  order  to  acquire  the  l^enefit  of  this  rule,  the  holder  of  the  bill 
must,  if  it  be  payable  to  order^  obtain  an  eadoni6«cient>  and  that  he  is 
affected  by  notice  of  a  fraud  reoeived  befere-tie  does  so.  Until  he^ 
do^  so,  he  is  merely  in  the  position  of  iftie  asstgnee  of  an  ordinary 
fijho9e  in  action,  and  has  no  better  right  than  his  assignor.  When  he 
does  so,  he  is  a£Eeteted  by  Iraud  whiek  hm  kmeW  of  lidl»ne  tlie  ^ndbrse-^ 
aent. 

KBATIK0,  J. — ^I  am  of  the  same  ommsm.  TI)e  check  in  qnestion, 
"being  payable  to  order,  was  properly  stamped  for  the  purpose  of 
being  admissible  in  evidence.  The  casea  cited  by  Mr.  Kavslake, 
where  post-dated  checks  were  rejected,  proceeded  on  the  ground  that 
they  were  made  payable  to  bearer  mm  denmnd.  They  are  therefore 
not  applicable  here.  Aa  to  Ibe  o(fher  poiirt;— I  think  the  plea  was 
made  out.  The  plainliff  sues  as  endorsee  of  ^le  bill  in  question.  The 
plea  ia  aabsta&ce  is,  tiiat  the  defendant  w«8  defrauded  of  it  by  the 
lierson  to  whose  older  it  is  made  payable,  mnd  tiuBt  the  ptaintiff  had 
iK^oe  of  thai  &0t  *beforo  th0  instrument  wis  endorsed  to  r^oea 
him.  The  qaeslioB  is,  whea  was  tiie  bill  flrot  endorsed  to  ^ 
the  plaintiff  It  Must  be  reeolleeted  thM  the  plaintiff  is  suing  in  a 
eourt  of  law,  and  that  the  right  to  oue  in  a  eourt  of  law  upon  a 
negotiable  instrument  is  nol  eompleta  without  a  written  endorsement. 
Now,  before  the  plaintiff's  right  to  sue  was  rendered  complete  by  a 
written  endorsement,  be  had  nottoe  of  tiM  fraud.  The  subaequeiit 
endorsement,  therefore^  transfemd  no  title  to  sue.  The  rule  must  be 
discharge  L  Bule  discharged. 


sse 
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lONIDBS  V.  THE  UNIVERSAL  MARIKE  INSURANCE  COM- 
PANY.   May  2. 

Oo^l  eontiii^Bg  of;  6500  baft  of  eoir««,>«hi«d  mf  S6»000t,  on  Wird  t^o  fhlp  Iiivwood/irm 
iatiiTed  oa  s  Toyago  fhiiii  Rio  do  Janeiro  tb  Now  Orloaaa,  and  thcnoo  to  Nov  Tork ;  tbo  fwliey 
oootaining  the  foUowiog  warranty, — **  Warraatod  froo  firoai  oaptaro,  foiaarc^  and  dotoatioa,  and 
mil  the  eoBMqooooof  thereof  or  of  any  attempt  thereat,  aad/rte/rMn  aii  eoMcfwraeet  o/hoatih- 
fiMy«rlotir,  or 'eommbtioBt/' 

At  the  tivo  of  the  ibip't  doparlare  from  Bio,  the  Northora  Statoe  of  Avoriea  (ealled  '•Mt- 
rail  **)  were  .at  war  with  the  Southern  Btetea  (eallod  «<  oonlbdoffatai  ").  The  ship  wai  a  federal 
•hip :  the  eargo  the  property  of  neatralt.  Qn  hie'Ti»yaga  fnm  Now  Orteaat  to  New  Tork,  tbe 
natter  of  the  Linwood,  heing  oat  of  hie  reckoning,  and  tnppoiiag  that  he  had  paeeed  Ctpt 
Hatterai,  a  dangeroni  headland  on  the  coatt  of  North  Carolina,  instead  of  koei^hig  his  e«nir*i 
N.  N.  E.,  ebaaged  it  to  W.,  and  eoMoqnontly  went  on  ahore  about  ten  mike  oo«tfa  ofthe  Cspt, 
without  any  possibility  of  getting  off  again.  It  appeared  that  until  raeontly  •  U^  bad  always 
been  kept  burning  at  Cape  Hatteras,  which  In  (binary  weather  was  TiaiUa  at  «  distaaoe  of 
from  30  to  80  miles;  but  that,  North  Carolina  being  at  this  time  in  the  possession  of  the  cob' 
fbderates  they  had  extinguished  the  light  for  the  purpose  of  harassing  the  federal  ehipplng. 

The  Linwood  being  thus  on  shore  a  short  distance  from,  the  land,  ^aoonfederate  oSoers  eaoe 
^  to  her  and  took  the  captain  and  his  papers  on  shore,  and  detained  him  and  wttisnaesly  the 
>ast  of  the  crew,  on  shore  B^  prisoners. 

The  wreck  took  place  on  the  17tb  of  July.  On  the  18th,  the  weather  was  rough,  and  nothing 
oould  be  done.  But,  on  the  19th,  certain  persons  called  <'wreelcers"  or  "salirors"  (officcn 
appointed  by  the  ftderal  goremment  for-  that  putpoee)  earner  doim  and  got  150  htLfp  of  coIeo 
oik  shore  (nppareatly)  undamagad :  and  it  was  proVad  that  they  might  have  got  on  ahore  1000 
more,  but  for  the  interference  of  the  confederate  troops,  who  wanted  to  obtain  the  csigo  ftir 
tbemselres.  On  the  30th,  the  weather  beoomiog  again  boisterous,  the  ship  broke  up,  and  all 
the  cargo  on  board  was  lost : — 

Held,  that,  under  these  eireumstoneei;  the  insurers  were  liable  as  for  a  partial  loss  In  respect 
of  the  coffee  which  remained  on  board  Incapable  of  being  sared,— the  pr<tximtmtm  cause  of  the 
loss  being  a  peril  of  the  sea,  and  not  the  hostile  act  of  the  eoafederate  troops  in  extiagoisbiag 
the  light :  but  that  «s  to  so  muohof  the  cargo  as  was  actually  sared,  and  as  to  that  whieh  would 
hare  been  sared  but  for  the  Interference  of  the  troops,  this  was  a  loss  by  a  **  conseqoeaos  of 
hostilities"  within  the  warranty,  and  for  this  the  insurers  were  not  liable. 

This  was  an  action  on  a  policj  of  insoranoe. 

The  first  count  of  the  declaration  set  forth  a  policy  made  by  the 
*2601  ^^^^'^^^^^  ^^^  800021(a)  upon  6500  bags  *of  coffee  valued  at 
^  25,0002.,  warranted  fr^e.  from  particular  average,  unless  the 
jhip  should  be  stranded,  sunk,  or  burnt, — gieneral  average  payable  as 
per  foreign  statement, — warranted  also  '^  free  from  capture,  seizure, 
jind  detention,  and  all  the  consequences  thereof,  or  of  any  attempt 
thereat,  and  free  from  all  consequences  of  hostilities,  riots,  or  cou- 
motions,"  by  the  ship  or  vessel  c^Ued  the  Linwood,  lost  or  not  lost,  at 
and  from  Bio  de  Janeiro  to  New  Orleans  and  [or]  New  York,  calling 
at  Belize  for  orders,  including  the  ri^k  of  craft.  Covenant,  that  the 
said  insurance  should  commence  upon  the  goods  and  merchandise  on 
board  the  said  ship  from  the  loading  of  the  said  goods  or  merchandise 
on  board  the  saia  vessel  at  as  ab>ve  and  until  the  said  goods  or 
merchandise  should  be  discharged  or  safely  landed  ;  and  that  it  shoukl 
be  lawful  fpr  the  said  ship  or  vessel  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports  or  places  whatsoever  in  the  course  of  her  siiid 
voyage  for  all  necessary  purposes,  without  [)rejudice  to  the  said  insur- 
ance. And,  touuhinor  the  adventures  and  perils  which  the  defendanti 
were  made  liable  to  by  the  said  insurance,  they  Were  declareil  to  be 
of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jetti- 

(o)  At  6«s.  pnaiaai,  the  ordfaiaij  rata  being  S5s. 


COMMON  BENCH  BBP0RT8.    (U  J.  SCOTT.    N.8.)       2e0 

SODS,  letters  of  mart  and  counter-mart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  people^ 
of  what  nation,  condition,  or  quality,  soever,  barratry  of  the  master 
and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  had 
or  shonld  come  *to  the  hurt,  detriment,  or  damage  of  the  afore-  r^og.i 
said  snbjec^matter  of  the  said  insurance,  or  any  part  thereof.  *-  ] 
The  count  then  averred  that  the  coffee  was  placed  on  board  the  said  ship, 
and  that,  while  it  was  so  on  board,  the  said  ship  was  stranded,  and 
afterwards,  and  during  the  continuance  of  the  said  risk,  the  said  goods 
were  by  divers  of  the  perils  insured  against,  and  not  by  any  of  the 
excepted  perils,  totally  lost. 

Plea,  that  the  said  goods  were  not  lost  by  any  of  the  perils  insured 
against  by  the  said  policy,  and  that  the  goods  were  lost  by  certain  of 
the  perils  from  which  the  same  were  by  the  policy  warranted  free. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term,  when  the  facts  proved  or  admitted  were  as 
follows: — ^The  8600  bags  of  coffee  in  question  "y/rere  on  the  24th  of 
May,  1861,  shipped  on  board  the  Linwood  at  Bio  de  Janeiro  for  New 
York.  She  sailed  on  the  26th,  and  on  the  Ist  of  June  arrived  at 
Belize,  whence  she  departed  on  the  8d  for  New. York,  .calling  at  New 
Orleans.  On  the  17th  of  July,  at  8  p.  m.,  the  captain,  believing  tftat 
he  was  about  thirty -five  miles  to  the  eastward  of  Cape  Hatteras,  and 
the  wind  being  South -South- West,  changed  his  course  from  North- 
North-East  to  West,  and  turned  in  for  the  night,  and  in  the  course  of 
a  short  time  the  ship  ran  aground  about  two  hundred  yards  from  the 
shore  in  HiCtteras  inlet,  ten  miles  to  the  South- West  of  the  Cape. 
There  had  for  many  years  been  a  light  at  Cape  Hatteras,  which  in 
ordinary  weather  was  visible,  according  to  the  evidence  of  some  of 
the  witnesses,  at  a  distance  of  twenty  or  twenty-five  or  even  thirty 
miles.  For  some  time  prior  to  the  time  the  Linwood  sailed  from  Bio 
de  Janeiro  hostilities  had  subsisted  between  the  Northern  states  of 
America  and  some  of  the  Southern  states  which  had  seceded  from  the 
TTnioQ, — ^the  two  contending  parties  being  respectively  known  as  the 
"federals"  *and  the  "confederates,"  and  the  latter,  though  not  r»og2 
formally  reco^ised  by  foreign  nations  as  an  independent  con-  *- 
federation,  being  generally  treated  as  entitled  to  all  the  rights  of 
belligerents  according  to  the  law  of  nations. 

The  state  of  North  Carolina  being  one  of  the  confederate  states,  the 
light  on  Cape  Hatteras  had  been  extinguished  bv  order  of  the  con 
federate  government,  for  the  purpose  of  harassing  the  federal  shipping. 
This  was  done  some  time  prior  to  the  17th  of  July:  but  the  fact  was 
unknown  to  the  captain  of  the  Linwood  until  after  his  disaster.  The 
Linwood  was  the  property  of  federal  owners;  but  the  cargo  belonged 
to  British  merchants. - 

On  the  morning  of  Wednesday,  the  18th  of  July,  the  Linwood 
being  aground,  two  confederate  officers  came  on  board,  and  told  the 
captain  they  would  take  possession  of  the  ship.  They  accordingly 
poisftessed  themselves  of  the  ship's  papers,  which  with  the  captain  they 
took  on  shore,  where  he  was  detained  as  a  prisoner;  on  the  lifternoon 
of  the  following  day  the  mate  and  crew  were  likewise  taken  on  shore 
and  detained.  The  weather  being  bad,  no  attempt  was  made  to  save 
any  of  the  cargo  until  Thursday  the  19th,  when  150  bags  (or  120,  it 
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connected  with  a  peril  of  the  sea,  because  a  peril  of  the  sea  occasioned 
damage  to  the  ship,  which  made  repairs  necessary,  and  funds  to  pro- 
vide these  repairs:  but  it  was  the  want  of  funds  aliunde  which  obliged 
the  captain  to  have  recourse  to  a  sale  of  the  goods."  Here,  though 
the  absence  of  the  light  might  have  remotely  conduced  to  it,  the  peril 
of  the  sea, — the  captain's  mistake  in  his  reckoning, — was  the  imme- 
diate cause  of  the  vessePs  going  on  shore.  In  Marshall  on  lusuraDoe. 
4th  edit,  by  Shee,  Serjt.,  p.  874,  it  is  said:  "Every  loss  must  be 
ascribed  to  its  immediate,  and  not  to  any  remote  cause.  Therefore, 
if  a  ship  be  driven  by  stress  of  weather  on  an  enemy's  coast,  but  not 
materially  damaged,  and  she  be  there  captured,  this  is  not  a  loss  bv 
the  perils  of  the  sea,  but  by  capture ;  and  the  insured  may  recover 
upon  a  policy  against  capture  only:  per  Lord  Kenyon,  Green  r.  Elm- 
slie,  Peake  N.  P.  C.  212.  And  where  in  such  case  the  insured  was 
precluded  by  a  special  warranty  from  recovering  the  loss  by  capture, 
neither  could  he  recover  for  any  antecedent  damage  occasioned  by  the 
perils  of  the  sea,  which  the  total  loss  rendered  immaterial,  though  he 
would  have  been  entitled  to  the  amount  of  disbursements  actually  made 
in  consequence  of  such  damage :  Livie  v.  Janson,  12  East  648.  So, 
*2671  *^^^^^  ^^  profits  of  an  entire  cargo  '  loaden  or  to  be  loaden  on 
-'  board'  were  insured,  and  the  ship  was  lost  with  only  part  of 
the  cargo  on  board,  and  the  expectation  of  profit  on  the  part  not 
shipped  was  frustrated  by  the  delay  in  carrying  it  to  its  destination; 
this  latter  was  held  not  to  be  a  loss  by  the  perils  of  the  sea :  M^Swi- 
ney  v.  The  Royal  Exchange  Assurance  Company,  14  Q.  B.  634,  646 
(E.  C.  L.  R.  vol.  68).  And  where  a  ship,  being  disabled  by  perils  of 
the  sea,  put  into  port  to  repair,  and  the  master  was  obliged  to  sell 
part  of  the  goods  to  defray  the  expenses, — this  was  held  not  to  be  a 
loss  by  the  perils  of  the  sea,  though  they  were  the  remote  cause  of  it, 
the  proximate  cause  being  the  want  of  funds  to  pay  for  the  repairs: 
Powell  V.  Qudgeon,  6  M.  &  Selw.  431;  Sarquy  v.  Hobson,  4  Bingh. 
131  (E.  C.  L.  R.  vol.  13]),  12  J.  B.  Moore  474.  Where  the  master  of 
a  slave-ship,  having  niistaken  his  course,  prolonged  the  voyage, 
whereby  a  scarcity  of  water  ensued,  and  a  number  of  slaves  were 
thrown  overboard  to  save  the  rest,  it  was  held  not  sufficient,  in  de- 
claring for  this  loss,  to  state  that  by  contrary  winds  and  currents,  and 
the  perils  of  the  sea,  the  ship  was  retarded,  and  the  slaves  perished 
for  want  of  water;  for,  the  underwriters  are  entitled  to  have  the  loss 
stated  according  to  the  truth,  and  so  as  to  enable  them  to  dispute  their 
legal  liability :  Oregson  v.  Gilbert.  So,  where  a  number  of  slaves 
perished  for  want  of  sufficient  food,  and  the  failure  of  food  was  occa- 
sioned by  extraordinary  delay  in  the  voyage,  arising  from  bad  and 
stormy  weather, — this  was  holden  to  be  a  loss  by  natural  deiitb,  and 
not  by  the  perils  of  the  sea:  Tatham  v.  Hodgson,  6  T.  R.  656.  Bat 
the  death  of  animals,  occasioned  by  the  labouring  of  the  ship,  and  the 
kicking  and  struggling  to  which  it  gave  rise,  has  been  held  a  loss  for 
which  underwriters  are  responsible,  upon  a  policy  containing  a  war- 
ranty 'free  of  mortality :'  Lawrence  v.  Aberdein,  6  B.  &  Aid.  107  (EL 
^^o^J^,  C.  L.  R.  vol.  7);  ♦Gabay  v.  Lloyd,  3  B.  &  C.  793  (E.  0.  L.  R. 
^^°J  vol.  10),  6  D.  &  R.  641.  Underwriters  have  been  held  liahle 
for  losses  which,  although  caused  by  the  immediate  and  direct  agency 
of  perils  insured  against,  could  not  have  taken  place  without  negh- 
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geoce  on  tbe  part,-— of  the  mate,  in  not  extinguishing  a  fire,  in  the 
cabin  (Bask  v.  Tbe  Bojal  Exchange  Assurance  Company,  2  B.  &  Aid. 
73);  of  the  crew  in  conveying  goods  from  the  ship  to  the  shore 
(Walker  v.  Maitland,  6  B.  &  Aid.  171  (E.  C.  L,  »•  vol.  7);)  of  the 
mate,  in  using  a  rope  of  insu&oient  strength  to  lash  a  vessel  to  a  bar* 
bonr  pier  (Bishop  v.  Pentland,  7  B.  &  C.  219,  1  M.  &  R.  49) ;  of  the 
captain,  in  sailing  homeward  in  a  ship  originally  seaworthy,  in  a  state 
or  dangerous  leakiness  (Holdsworth  v.  Wise,  7  B.  &  C.  219  (£.  C.  L. 
K.  vol.  U),  1  M.  &  p.  678;  Shore  r.  Bentall,  7  B.  &  C.  798,  n.);  of 
tbe  captain,  in  heaving  over  too  much  of  the  ship's  ballast  (Dixon  v. 
Sadler,  6  M.  &  W.  405);  of  stowers,  in  improperly  loading  a  vessel 
on  her  return  voyage,  which  had  been  seaworthy  at  the  commence- 
ment of  the  risk  insured  (Redman  v.  Wilson,  14  M.  k  W.  476).  In 
these  cases  the  proximate  causes  of  loss  were  perils  insured  against. 
But,  where  the  loss  is  immediately  referable  to  the  negligence  or  mis- 
conduct of  the  assured,  or  of  his  servants  or  agents,  the  underwriters 
are  not  responsible:  Dawson  v.  Atty,  7  East  367;  Bell  v.  Carstairs, 
14  East  374 ;  Siordet  v.  Hall,  4  Bingh.  607  (E.  0.  L.  B.  vol.  13),  1  M. 
&  P.  561 ;  Tanner  v.  Bennett,  R.  k  M.  182 ;  Bradford  v.  Levy,  2  C.  & 
P.  187  |E.  C.  L.  R.  vol.  12)."  In  Tatham  r.  Hodgson,  6  T.  R.  656, 
upon  an  insurance  on  slaves  against  perils  of  the  sea,  it  was  held  that 
their  death  by  failure  of  sufficient  and  suitable  provisions,  occasioned 
by  extraordinary  delay  in  the  yoyage  from  bad  weather,  was  not  a 
loss  within  the  policy,  but  a  loss  by  natural  death,  which  since  the  30 
6.  8,  c.  83,  s.  8,  and  34  O.  8,  c.  80^  s.  10,  cannot  be  insured  against.(a) 
^Underwriters  are  liable  for  a  loss  arising  immediately  from  a  r#QgQ 
peril  of  the  sea,  but  remotely  from  the  negligence  of  the  mas-  '- 
ter  and  mariners :  Walker  v.  Maitland,  6  B.  &  Aid.  171  (E.  C.  L.  R. 
vol.  7).  In  Bishop  v.  Pentland,  7  B.  4  0.  219  (E.  C.  L.  R.  vol.  14),  1 
M.  k  R.  49,  the  vessel,  having  in  the  course  of  her  voyage  been  com* 
pelled  to  put  into  a  tide-harbour^  was  there  moored  alongside  the  quay 
m  the  usual  place  for  ships  of  her  burthen ;  but,  in  consequence  of 
the  insufficiency  of  the  rope  by  which  she  was  fastened  in  order  to 
prevent  her  falling  over  when  the  tide  receded,  she  was  stranded :  and 
Bayley,  J.,  said, — *''  The  cases  x)f  Busk  v.  The  Royal  Exchange  Assu» 
ranee  Company,  2  B.  &  Aid.  78,  and  Walker  v.  Maitland,  5  B.  &  Aid. 
171  (E.  C..L.  R.  vol.  7),  establish  as  a  principle  that  the  underwritere 
are  liable  for  a  loss  the  proximate  cause  of  which  is  one  of  the  enn- 
merated  risks,  though  the  remote  cause  may  be  traced  to  the  negli- 
gedce  of  the  master  and  mariners.  Assuming,  therefore,  that  those 
who  had  the  care  of  the  ship  were  guilty  of  negligence  in  not  provid- 
ing a  rope  of  sufficient  strength  to  fasten  the  vessel  to  the  shore,  and 
that  their  negligence  was  the  remote  cause  of  the  loss,  still,  if  the 
proximate  cause  was  a  peril  insured  against,  the  plaintifb  are  entitled 
to  recover.''  Parke,  B.,  referring  to  these  cases,  in  Redman  v.  WilsoB, 
14  M.  k  W.  488,  says :  ''  We  oannot  distinguish  between  the  negli- 
fpnce  of  the  master  and  mariners  and  the  negligence  of  the  natives 
Of  they  were  negligent,  and  remotely  gave  oocasion  to  tbe  loiaV  who 
were  employed  to  put  the  cargo  on  iKmrd."  In  Hahn  v.  Corbett,  2 
Bingh.  205  (E.  C.  L.  R.  voL  9\  9  J.  B.  Moore  890,  tlw  insuraooe  was 
on  goods  in  a  ship  warranted  firee  from  oaplore  mi  ipzure.    Tbe 

(•)  dm  UwTMM  «.  Abtfd«|p,  i  B.  a  A14.  m  A  c^  V  li  1^  U 
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shtp  #a8'  st^Atided  on  a  sbottl  wHbin  ii'fe#  ttnie^  of  the  port  of  desti- 
nation, disabled  from*  f^rboeeding  and  lotfi;:  But»  while  sbe  lay  in  the 
sandi  she  was'aeisied  by  the  commanded  of  Che  place  at  which  shijihi^ 
stranded,  and  tbo'  goods' were  confiscated  by  him:  and  this  was  held 

*2701  ^  ^^  ^  *^^^  ^  ^^  goods  by  the  perils  of  the  seas.  Best,  Ci 
■•  J.,  in  delivering^  judgment,  say s  :•  **  The  ship  is  totally  lost ;  and, 
.  though  the  goods  are*  afterwards  recovered  in  a  damaged  state,  they 
fall  into  the  bands  of  an  enemy,  and,  bnt'for  that  circumstance,  would' 
also  have  been  totally  lost.  It  has  been  asked  when  the  goods  can  be 
said  to  have' been  lost.  When  the  ship  was  totally  lost.  There  is  no 
statement  that  any  other  ship  was  at  hand,  Or  that  any  land  was  near. 
If  the  underwriters  were  exiempted  froiit  liability  on  capture  by  an 
enemy,  they  were  not  entitled  to  calculate  on  preservation  of  the 
goods  by  an  enemy:  but^  if  the  enemy  Had  not  come,  it  is  clear  tbe 
goods  would  never  have  been  moved,  because  the  ship  never  moved. 
It  was  just  as  if  they  had  been  cast  on  a  rock  and  had  been  com- 
pletely out  of  reach.  The  goods,  therefore;  were  lost  when  the  ship 
was  lost ;  and  What  happened  afterwards  makes  no  difference  in  the 
case."  That  is  a  very  important  authority,  and  directly  in  point 
[Btlbs,  J. — Except  that  the  Chief  Justice  assumes  throughout  that 
the  cargo  must  have  been  lost :  whe^as,  here  it  is  proved,  that,  if  not 
prevented  by  persons  assuming  a  hostile  position,  the  wreckers  or 
salvors  might  have  saved  1000  bags  of  the  coffee.]  If  the  natural 
consequence  of  the  vessePs  running  on  shore  was  the  loss  of  tbe 
cargo,  if  no  one  comes  to  save  it,  thatis  a  loss  by  perils  of  the  sea.  It  is 
not  the  less  a  loss  by  perils  of  the  sea  because  of  the  omission  of  any 
attempt,  from  whatever  cause,  to  save  the  cargo.  In  Hadkinson  v.  Bob- 
inson,  8  Bos.  &P.  888,  it  was  held,  that,  if  a  cargo  of  a  perishable  nature 
be  insured  from  A.  to  B.,  with  the  usual  memorandum,  and  in  the  course 
of  the  voyage  information  be  received  by  the  master  that  the  port  of  B. 
is  shut  against  ships  of  his  nation,  in  consequence  of  which  the  com* 
mander  of  tbe  convoy  orders  the  ship  to  proceed  to  another  port,  and  tbe 
♦2711  ^^^S^  *^®  there  sold  by  order  of  the  Vice- Admiralty  Court  for  a 
^  very  small  sum,  the  assured  cannot  abandon  as  for  a  total  loss. 
There,  the  loss  did  not  arise  from  a  peril  insured  against  In  Bondrett 
V.  Hentigg,  Holt,  N.  P.  C.  149  (E.  0.  L*  R.  vol.  8),  where,  on  a  policy 
on  goods,  the  vessel  was  wrecked,  and  part  of  the  goods  were  lost,  and 
part  got  on  shore,  but  (whilst  on  shore)  were  destroyed  and  plundered 
by  the  inhabitants  of  the  coast,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured, — it  was  neld  that  this  was  a  loss  by 
the  perils  of  the  sea.  In  Knight  v.  Faith,  16  Q.  B.  649  (E.  C.  L.  B. 
vol.  69),  a  ship  insured  for  lOOOif.  for  a  year  ending  23d  of  September, 
was  stranded,  got  ofl^  and  brought  into  the  harbour  of  Santa  Cruz,  on 
the  16th  of  September.  She  remained  there  with  her  crew  on  board 
till  the  middle  of  October,  and  during  that  time  was  pumped  from 
time  to  time,  and  her  cargo  was  discharged  into  other  vessels.  Being 
then  beached  and  surveyed,  she  was  found  to  have  been  so  much 
damaged  by  the  accident  that  the  necessary  repairs  could  not  be  done 
at  Santa  Cruz,  there  being  neither  dockyard,  workmen,  nor  materials 
there;,  nor  could  she  be  taken  to  anyjport  where  she  could  prudently 
have  been  repaired.  Afterwards  (in  October),  the  master,  who  was  a 
part  owner,  and  interested  in  the  policy,  sold  the  ship  for  the  benefit 
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of  those  whom  it  might  concern;  And  she  fetched  72{.    No  notice  of 
abandonment  was  given.    In  an  action  against  the  underwritersy  » 
special  case  set  forth  these'  facts^  andf  also  stated  that  the  vessel  ^re* 
cmved  her  death-blow''  by  the  sai(^  perils  of  the  seas  cm  the  16th  of 
September,  bnt  that  the  damage  was  not  ascertained  till  the  24th.    It 
v^s  held  that  the  assured  were  entitled  to  reeofer  for  a  partial  loss 
by  the  stranding  before  the  28d  of  September,  thdngh  the  loss  was 
not  asicertained'  till  after  that  day,-^ke  proximate  cause  of  the  loss, 
viz..  the  injury  by  stranding,  mving  taken  place  during  the  r«o7o 
*vear  covered  by  the  insonmee ;  and  that  the  ultimate  loss  did   ^ 
not  prevent  such  reoov^ry.    Lord  Campbell,  in  delivering  the  judg- 
ment of  the  coufl^  there  says:  "We  very  much  doubt  whether  any 
such  doctrine  ever  wa£i  laid  down:  by  Lord  Mansfield  in  Meretony  v, 
I>anlope:(i^  and  the  decision  of  the  court  may  have  proceeded  on  a 
totally  different  ground.  The  doetirine  seems  contrary  to  the  principle 
of  insurance  law,  that  the  insurer  is  liable  for  a  loss  actually  sustained 
from  a  peril  insured  against  during  the  continuance  of  the  risk :  and, 
if  a  ship,  insured  for  time,  during  the  time  receives  damage  from  the 
perils  of  the  sea.  although  the' amount  of  it  be  not  ascertained  till  the 
expiration  of  that  time,  and  she  is  kept  afloat  till  then,  upon  the 
assured  taking  proper  steps,  by  giving  notice  of  abandonment,  or  by 
obtaining' evidence  of  the  sum  which  would  be  required  to  repair  the 
damage  sustained,  there  does  not  appear  any  good  reason  why  they 
may  not,  according  to  the  facts,  proceed  against  the  insurers  for  a  total 
loss  or  for  a  partial  loss."     In  Montoya  v.  The  London  Assurance 
Company,  6  Exch.  451,  a  vessel  laden  with  hides  and  tobacco  in  the 
course  of  her  voyage  shipped  large  quantities  of  sea-water.    On  the 
termination  of  the  voyage,  it  was'  discovered  that  the  sea- water  had 
rendered  the  hides  putrid,  and  that  the  putrefaction  of  the  hides  had 
imparted  an  ill  flavour  to  the  tobacco,  and  had  thereby  injured  it:  and 
it  was  held  that  the  damage  thus  occasioned  to  the  tobacco  was  a  loss 
by  perils  of  the  seas.    In  Palmer  v.  Naylor,  10  Exch.  882,  to  a  decla- 
ration on  a  policy  of  assurance  on  ^advances  for  the  transport  r«27g 
of  Chinese  emigrants  from  China  to  Peru,  for  their  outfit  and  *- 
provisions,  to  be  paid  on  the  arrival  of  the  emigrants  at  the  port  of 
destination,  the  perils  insured  against  being  ''  pirates,  rovers,  thieves, 
&o^  barratry  of  the  master  and  mariners,  and  all  other  perils,  losses, 
and  misfortunes,"  &c.,  in  the  usual  form ;  the  declaration  alleging  a 
total  loss  by  the  emigrants  piratically  and  feloniously  murdering  the 
captain  and  part  of  the  crew,  and  feloniously  stealing  and  carrying 
away  the  ship, — ^the  defendants  pleaded, — first,  that,  as  soon  as  the 
emigrants  had  committed  the  murder  and  obtained  possession  of  the 
ship,  they  steered  for  the  nearest  land  for  the  purpose  of  being  landed, 
and  refused  to  and  would  not  proceed  upon  the  voyage,  and  the  vessel 
was  then  fit  and  able  safely  to  proceed  to  the  said  port,  and  the 
remainder  of  her  crew  could  have  navigated  her  there,  and  were  ready 
and  willing  to  convey  the  emigrants  there  if  they  would  have  gone,  but 
that  they  would  not,  and  that,  by  reason  of  such  refusal,  and  for  no 

(a)  Eutw,  23  O.  3,  dtod  1  T.  B.  3M.  Tkat  wm  n  iafvuiee  00  •  tUp  for  fix  montbt ;  ui^ 
tfarM  days  before  tbe  ezpirBtioB  of  the  time  the  reeeived  ber  destb-wonad,  but,  hj  pumping, 
WM  kept  aSoat  tin  tbree  di^a  after  tWtlaM;  there  the  TMMet  wa«  ^^  <^  ^^  inearer,  whieb 
vai  eoaflroMd  by  tbe  eeart 
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other  cause  whatsoever,  the  traQsport  was  never  completed, — secondly, 
aa  to  the  taking  and  carrying  away  of  the  vessel,  that  the  emigrants 
were  unwilling  to  be  carried  on  the  said  voyage,  and  that  they  com* 
mitted  the  murder  and  took  possession  of  the  vessel  for  the  purpose 
of  being  landed  and  of  escaping  and  from  being  carried  on  the  voyage, 
and  for  no  other  purpose,  which  was  the  said  piratical  carrying  away 
of  the  vessel.  It  was  held  by  the  Exchequer  Chamber,  affirming  the 
judgment  of  the  court  below  (see  Naylor  v.  Palmer,  8  Exoh.  739),  that 
the  murder  of  the  captain  and  of  part  of  the  crew,  and  the  seizure  of 
the  vessel  by  the  emigrants,  as  alleged  in  the  declaration  and  admitted 
by  the  pleas,  was,  if  not  a  piratical  act,  one  ejusdem  generis,  and 
therefore  within  the  perils  insured  against:  and  that,  as  the  loss  was 
*2741  ^'"P^^^  ^^  ^°^^  moment,  and  was  never  reduced,  *the  unwil- 

^  lingness  of  the  emigrants  to  proceed  was  not  the  cause  of  the 
loss,  but  was  wholly  immaterial ;  and  conseouently  that  thepleas  were 
bad.(a)  And  see  Thompson  v.  Hopper,  E.  B.  k  E.  1088  (E.  C.  L  R. 
vol.  96.  Even  with  this  extensive  warranty,  the  risk  of  the  under- 
writer is  greatly  enhanced  by  the  existence  of  hostilities.  For  in- 
stance, from  the  increased  demand  for  pilots  on  the  coast  of  the 
belligerent  country^  and  the  increased  number  of  ships  in  neutral 
ports,  and  from  the  fact  of  buoys  which  formerly  marked  the  channel 
of  a  port  being  removed.  This  accounts  for  the  increased  premium 
paid  nere. 

There  was  no  capture  of  the  ship  here,  or  any  attempt  at  capture: 
the  struggle  between  the  confederate  troops  and  the  salvors  was,  as 
to  who  should  get  the  salvage.  When  the  recent  war  first  broke  out 
between  Bussia  and  Turkey,  at  the  massacre  of  Sinope  shots  aimed 
by  the  one  squadron  at  the  other  struck  and  injured  neutral  merchant- 
men to  whom  no  act  of  hostility  was  intended:  and  it  was  held  that 
underwriters  upon  policies  warranted  ''free  from  capture,  seizure,  and 
detention,"  were  liable.(i)  In  consequence  of  those  decisions,  the 
words  "free  from  all  consequences  of  hostilities,  riots,  or  oommo* 
tions,"  were  introduced.  The  word  "consequences"  is  a  compendious 
description  of  the  perils  to  be  excepted,  and  not  a  description  relating 
to  the  loss.  Instead  of  saying  what  particular  results  are  to  be  ex* 
cepted,  the  word  '*  consequences"  is  introduced  to  denote  the  class  of 
perils  which  may  result  from  hostilities.  In  the  cases  above  adverted 
to,  the  injury  was  in  a  certain  sense  a  consequence  of  hostilities. 
Suppose  this  vessel  had  ^n  fired  at  and  sunk  by  a  confederate  ship 
*2751  ^^  battery,  that  no  doubt  *would  have  been  a  loss  arising  from 

-'  or  consequent  upon  hostilities.  Or,  suppose  she  found  herself 
between  a  federal  gunboat  and  a  confederate,  and,  receiving  a  fire  not 
intended  for  her,  she  was  struck  and  sunk,  there  the  loss  would  be 
aseribable  to  a  consequence  of  hostilities.  But  suppose,  in  order  to 
avoid  a  torpedo  which  the  captain  knew  was  lying  in  his  proper 
course,  he  deviated,  and  so  came  upon  a  rock,  and  was  lost:  can  any- 
body doubt  that  that  would  be  a  loss  by  a  peril  of  the  sea  ?  Too 
cannot  inquire  what  caused  the  existenoe  of  the  peril.  It  is  not  the 
causa  sine  qua  non,  but  causa  proxima,  which  the  law  regards.  Sup- 
pose the  vessel,  wanting  an  anchor,  had  gone  into  Charleston  to  gel 

(•)  Sm  KMbwoH  «.  Sbtpwd,  t  BlIU  k  XUU  447  (B.  C.  L.  R.  toL  102>. 
(*)  Sm  Pow«U  v.  Hyd^  h  Bttb  A  B.  607  (B.  C.  L.  R.  roL  8S). 
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one,  and  in  conseqaence  of  tbe  existing  hostilities  she  was  unable  to 
do  80,  and  for  want  of  an  anchor  was  afterwards  Iost»  could  it  be  said 
that  that  was  a  loss  the  consequence  of  hostilities?    Or,  suppose  half 
her  crew  having  died,  she  put  into  Charleston  to  obtain  others,  but, 
from  the  state  of  affairs  at  this  time  there,  she  was  obliged  to  proceed 
on  her  voyage  short-handed,  and  a  storm  arose,  and  she  was  lost,— > 
would  that  be  a  loss  the  consequence  of  hostilities?    [Kkattno,  J. — 
Sappose  the  vessel  were  lost  through  missing  the  proper  chatmel  in 
cons'^qiience  of  the  removal  of  a  buoy,  for  hostile  purposes  ?]    That 
would  be  like  the  actual  circumstances, — 'the  extinguishment  of  the 
li^ht.    [Ebls,  C.  J. — Suppose  the  buoy  shifted  for  the  purpose  of 
casing  hostile  ships  to  get  into  danger,  would  the  loss  under  such 
circumstances  be  a  loss  arising  from  the  consequences  of  hostilities?] 
Clearly  not    We  must  look  only  to  the  immediate  cause  of  the  loss : 
and  the  proximate  cause  of  loss  there  would  be  the  striking  the  rock, 
a  peril  of  the  sea,  not  the  being  decoyed  into  danger.    Then,  do  the 
words  '*  riots  or  commofions^^  mean  anything  as  distinguished  from 
''hostilities?"    A  nation  may  be  at  ^hostility  with  another  r*o7A 
nation,  without  there  existing  any  commotion  or  riot  within  '- 
its  own  territories^a)    '*  Commotion"  is  ordinarily  defined  to  be  "  a 
tumalt  of  people,  a  disturbance;"  and  "Biot"  is  ''a  tumultuous  dis- 
turbance of  the  peace  by  three  or  more  persons  mutually  aiding  and 
assisting  each  other."    There  was  no  evidence  that  there  was  any- 
tjinv  of  that  sort  at  Hatteras  inlet  when  this  vessel  went  ashore  there. 
[Eklk,  C.  J. — Would  a  seizure  of  the  goods  by  a  tumultuous  and 
ungovernable  mob  be  within  these  words?]    No  doubt  it  would. 
What  are  the  facts  here?    The  vessel  was  on  her  way  from  Belize  to 
New  York.     Her  proper  course  until  she  approached  Cape  Hatteras^ 
the  roost  prominent  point  of  the  coast,  was  North-North-East ;  then, 
having  cleared  the  cape,  due  North.    Long,  however,  before  she 
reached  Cape  Hatteras,  being  out  of  his  reckoning,  and  ten  miles  to 
the  south  of  the  Cape,  the  captain  changed  his  course,  and  steered 
directly  for  the  coast    Possibly  the  captain  might  have  veered  off  in 
time  to  avoid  the  disaster  if  the  light  nad  been  there ;  and  it  may  be 
conceded  that  the  absence  of  the  light  was  the  consequence  of  an  act 
of  hostility  towards  the  federal  party.    But  it  was  not  the  absence  of 
the  light,  but  a  peril  of  the  sea,  which  was  the  proximate  cause  of 
the  loss.    The  ship  became  a  wreck  the  moment  she  struck,  there 
being  no  possibility  of  getting  her  off:  and  the  loss  of  the  cargo  fol- 
lowed as  a  natural  consequence  upon  the  loss  of  the  ship.    It  is  not 
pretended  that  anything  could  have  been  saved  beyond  the  160  bags  . 
carried  on  shore  and  the  1000  bags  which  the  salvors  possibly  might 
have  saved  but  for  the  contest  between  them  and  the  confederate  offi- 
cers as  to  the  interest  in  the  salvage. 

*BreU,  Q.  C,  Melluh,  Q.  C.  and  MaelacMan,  in  support  of  the  ^#077 
rule.— Taking  the  cases  of  Livie  v.  Janson,  12  East  648,  Green  ^  * 
t.  Elmslie,  Peake's  N.  P.  C.  212,  and  Hahn  v.  Corbett,  2  Bingh.  205, 
9  J.  B.  Moore  890,  together,  there  will  not  be  much  difficulty  in  coming 
to  a  right  conclusion  in  tliis  case.  If  there  was  a  total  loss  by  perils 
of  (he  sea  before  the  total  loss  by  capture,  the  latter  will  not  help  the 
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underwriters :  but,  if  there  was  only  a  partial  loss  by  perils  of  tbe  sea 
before  the  loss  by  capture,  the  latter  is  a  complete  answer  to  the  claim 
of  the  assared  upon  this  policy.     Two  questions  therefore  arise,— 
first,  whether  there  was  a  total  loss  in  consequence  of  hostilities,— 
secondly,  when  did  the  total  loss  occur.    The  policy  is  to  be  construed, 
like  any  other  contract,  according  to  the  intention  of  the  parties  as 
expressed  in  the  instrument,  and  as  it  is  to  be  gathered  from  the  sur- 
rounding circumstances,  and  as  if  the  words  of  exception  had  been 
found  in  a  policy  effected  for  the  purpose  of  covering  the  very  risks 
excepted  out  of  this  policy :  and  effect  must,  if  possible,  be  given  to 
every  word.     Knowing  the  difficulties  which  had  arisen  in  the  cases 
which  occurred  during  the  Russian  war,  and  that  hostilities  existed 
between  the  Northern  and  Southern  States  of  America,  the  clause  in 
question  was  framed  expressly  to  guard  the  underwriters  from  being 
held  responsible  for  a  loss  arising  from  that  state  of  things.    Had  the 
policy  in  the  Sinope  case  contained  the  words  which  are  found  here,— 
"  free  from  all  consequences  of  hostilities/ —the  result  would  have 
been  different;  the  sinking  of  the  ship  by  the  Russian  fire  would 
clearly  have  been  a  '*  consequence  of  hostilities"  within  the  exception. 
In  insurance  law,  "cause"  is  understood  to  mean  a  material  cause 
competent  to  the  effect  produced.    The  word  '*  consequence/'  to  which 
«2781  ^^^  argument  on  the  part  of  the  plaintiff  attributes  little  or  no 
^  *meaning,   is  by  no  means  correlative  with   "cause."     In 
Crabb's  English  Synonymes,  it  is  said  that  "  a  consequence  is  that  which 
follows  of  itself,  without  any  qualification  or  restriction ;  an  effect  is 
that  which  is  effected  or  produced,  or  which  follows  from  the  connec- 
tion between  the  thing  enecting,  as  a  cause,  and  the  thing  effected.  In 
the  nature  of  things,  causes  will  have  effects^  and  for  every  effect  there 
will  be  a  cause,  although  it  may  not  be  visible.     Consequences,  on  the 
other  hand,  are  either  casual  or  natural;  they  are  not  always  to  be 
calculated  upon.    Effect  applies  to  physical  or  moral  objects;  conse- 
quences  to  moral  objects  only :  diseases  are  the  effects  of  intemperance; 
the  loss  of  character  is  the  general  consequence  of  an  irregular  life. 
Consequences  follow  either  from  the  actions  of  men,  or  from  things 
where  there  is  no  direct  agency  or  design ;  results  follow  from  the  ac- 
tions or  efforts  of  men :   consequences  are  good  or  bad ;   results  are 
favourable  or  unfavourable.     We  endeavour  to  avert  consequences  and 
to  produce  re«u2te."    The  parties  having  chosen  «  word  for  the  pur- 
pose of  defining  the  rights  on  the  one  side  and  the  liability  on  the 
other,  the  court  must,  in  construing  the  instrument,  accept  it  in  all  its 
breadth  according  to  the  common  understanding  of  mankind.    It  is 
matter  of  common  knowledge  that  the  underwriter  is  familiar  with  the 
usual  course  of  the  voyage  he  undertakes  to  insure.    The  voyage  v\ 
question  was  from  Rio  de  Janeiro  to  New  Orleans,  and  thence  round 
the  coast  of  Florida  to  New  York.     From  Florida  the  course  was 
North-North -East  to  Cape  Hatteras,  which  is  well  known  to  be  one 
of  the  most  dangerous  headlands  in  the  Atlantic  Ocean,  and  thence  due 
North  to  New  York.     All  persons  navigating  that  coast  trusted  to 
the  light  on  Cape  Uatteras,  which  was  visible  at  the  distance  of  from 
»27^1   twenty  to  thirty  miles.     Being  out  of  *his  reckoning,  and  as- 
^^  suming  the  li^ht  to  exist,  the  captain  proceeds,  and  suddenly 
finds  his  ship  aground  about  two  hundred  yards  from  the  shore.    It 


COMMON  BENCH  REPORTS.    (U  J.  SCOTT.    N.  8.)        279 

cannot  be  denied  that  the  vessel  and  cargo  were  destroyed  by  a  peril 
of  the  sea,  and  that,  if  there  had  been  no  sach  warranty  as  is  contained 
in  this  policy,  the  underwriters  would  have  been  liable.  But  it  is 
equally  clear,  that,  but  for  the  extinguishment  of  the  light,  which  was 
an  act  done  in  furtherance  of  hostilities  between  the  contending  par- 
ties, the  danger  never  would  have  arisen.  The  loss,  therefore,  was  a 
consequence  of  hostilities, — a  direct  and  immediate  consequence  of  the 
hostile  extinguishment  of  the  light.  Suppose  a  legal  duty  is  cast  upon 
some  one  to  maintain  a  light,  and  in  consequence  of  the  neglect  of 
that  duty  a  ship  gets  ashore  and  is  lost,^-could  it  be  said  that  the 
cause  of  the  damage  was  too  remote  to  enable  the  owner  to  recover 
against  the  party  guilty  of  the  neglect  7  Lord  Campbell's  exposition 
of  the  law  in  Thompson  v.  Hopper,  6  Ellis  k  B.  987  (E.  C.  L.  R.  vol. 
88),  has  never  been  overruled.  He  there  says :  "  The  legal  maxim 
relied  upon  (In  jure  non  remota  causa  sed  proxima  spectatur)  is  very 
much  to  be  respected ;  and  it  has  been  very  properly  applied  to  vari*^ 
cos  points  of  insurance  law  when  consideration  is  had  of  particular 
perils  for  which  assurers  undertake  to  be  liable,  and  particular  perils 
irom  which  they  are  exempted,  and  where  questions  have  arisen 
whether  the  loss  is  proved  to  have  occurred  in  the  manner  alleged  in 
the  declaration,  as  in  the  cases  of  Livie  v.  Janson,  12  East  648,  Busk 
V.  The  Boyal  Exchange  Assurance  Company,  2  B.  &  Aid.  78,  Walker 
V.  Maitland,  5  B.  &  Aid.  171  (E.  C.  L.  R.  vol.  7),  Bishop  v.  Pentland, 
7  B.  4  C.  219  (E.  C.  L.  R.  vol.  14),  1  M.  &  R.  49,  Dixon  v.  Sadler,  5 
M.  k  W.  405  (affirmed  in  Exchequer  Chamber,  Sadler  v.  Dixon,  8  M« 
k  W.  895),  Redman  v.  Wilson,  14  M.  k  W.  476,  and  Heyman  v.  Par- 
ish,  2  Campb.  149.  But,  even  here,  *the  maxim  is  not  to  be  r«oQO 
applied  if  it  would  contravene  the  principles  of  insurance  law  ^ 
and  the  manifest  intention  of  the  parties."  In  none  of  the  cases  cited 
on  the  other  side  was  there  any  warranty  at  all  approaching  this.  In 
Hogedom  v.  Whitmore,  1  Stark.  N.  P.  C.  157  (E.  C.  L.  R.  vol.  2),  the 
loss  was  clearly  a  loss  by  perils  of  the  sea.  In  Green  v,  Elmslie, 
Peake's  N.  P.  Cf.  212,  the  loss  was  by  capture ;  but  there  was  no  war- 
ranty against  capture.  In  Patrick  v.  The  Commercial  Insurance  Com- 
pany, 11  Johns.  (U«  S.)  B.  14,  the  cargo  was  not  damaged  by  the  strand- 
ing :  the  only  loss  was  by  the  ship  being  taken  and  burnt  by  the 
enemy.  In  Lawrence  v.  Aberdein,  6  B.  &  Aid.  107  (E.  C.  L.  R.  vol. 
7),  where  the  insurance  was  on  mules,  asses,  and  oxen,  the  words  of 
warranty  were,  "  free  of  mortality  and  jettison."  In  the  course  of  the 
voyage,  some  of  the  animals,  in  consequence  of  the  agitation  of  the 
ship  in  a  storm,  were  killed,  and  others  from  the  same  cause  received 
such  injury  that  they  died  before  the  termination  of  the  voyage  in- 
sured :  and  it  was  held  that  this  was  a  loss  by  a  peril  of  the  sea,  for 
which  the  underwriters  were  liable.  But  Abbott,  G.  J.,  in  the  course 
of  his  judgment,  observes, — ''If  the  ship  in  this  case  had  been  driven 
oat  of  her  course  by  the  perils  of  the  sea,  and  the  voyage  thereby 
bad  become  so  protracted  as  to  exhaust  all  the  provisions,  and,  conse- 
quently, the  means  of  sustaining  the  life  of  tne  animals  insured,  I 
think  that  the  words  '  warranted  free  from  mortality,'  introduced  into 
this  policy,  would  have  protected  the,  underwriters  from  that  loss  for 
which  they  otherwise  would  have  been  liable  as  for  a  loss  arising  from 
the  perils  of  the  sea."    The  oase  upon  which  the  main  reliance '  is 
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pifteed  en  the  other  side  is  that  of  Hahn  v.  Corbett,  2  Bingh.  205  (E. 
G.  L.  B.  vol.  9),  9  J.  B.  Moore  890,  which  is  always  met  by  Green  v. 
Elmslie,  Peake's  N.  P.  C.  212.  The  judgment  in  Hahn  v.  GorbeU 
*9R11  ^^  founded  upon  an  inPereuoe  of  fact  from  the  statements  *iB 
•I  the  special  case,  and  therefore  can  have  little  or  no  infloenoe 
upon  a  case  involving  a  different  state  of  circumstances.  The  ship 
there  drifted  on  the  sand  about  eight  or  nine  miles  from  Fort  San 
Carlos,  on  the  coast  of  Maracaybo :  the  captain  applied  to  the  fort  for 
assistance  to  save  the  ship  and  cargo,  but  found  himself  in  the  hands 
of  enemies :  the  proximate  cause  of  the  loss  was  the  peril  of  the  sea. 
[WiLLBS,  J. — You  contend  that  the  warranty  here  is  an  exception  of 
certain  losses  by  perils  of  the  sea,  whether  immediate  or  remote.] 
Yes :  it  is  an  exception  out  of  the  policy  of  certain  losses  by  aea  perils 
which  are  the  fair  consequence  or  result  of  acts  of  hostility.  [Wilues^ 
J. — Suppose  the  vessel  bad  deviated  from  her  course  for  the  parpose 
of  avoiding  capture  by  a  confederate  cruiser,  the  Alabama,  for  in- 
stance, and  in  consequence  of  that  deviation  was  lost  by  a  peril  of  the 
sea,  would  that  be  a  loss  from  a  consequence  of  hostilities  ?]  In  that 
case  it  would  seem  that  the  loss  would  be  a  loss  proximately  by  perils 
of  the  sea. 

When  did  a  total  loss  by  perils  of  the  sea  take  place?  As  long  as 
the  goods  remain  in  specie  m  the  possession  or  under  the  control  of 
the  master  and  mariners  and  capabfe  of  being  saved,  there  is  no  total 
loss.  Assuming  that  the  ship  the  moment  she  touched  the  ground 
became  hopelessly  lost,  still  tne  great  bulk  of  the  cargo  remained  in 
an  undamaged  state,  and  might  have  been  saved.  But  for  the  inter* 
ference  of  the  confederate  troops,  the  evidence  shows  that  at  least 
1000  bags  of  the  coffee  might  and  would  have  been  got  ashorei 
[Btlxs,  J. — You  contend  that  the  partial  loss  from  the  stranding 
became  a  total  loss  by  the  act  of  the  confederate  troops  ?]  Yes.  It 
became  a  total  loss  in  consequence  of  one  of  the  excepted  perils.  The 
vessel  having  been  brought  to  her  destruction  by  means  of  the  act  of 
*2821  ^^^^^^^y  ^^  extinguishing  the  *light,  there  was  a  capture  of  the 
^  .  cargo  the  moment  it  was  taken  out  of  the  possession  and  con- 
trol of  the  captain  and  crew.  To  constitute  a  capture,  it  is  not  neoes- 
sarv  that  any  one  should  be  put  on  board  by  the  captors :  The  Edward 
and  Mary,  3  C.  Bob.  Adm.  Gas.  805 ;  The  Hercules,  2  Dodson's  Adm. 
B.  868.  Hahn  v.  Corbett,  2  Bing.  205  (E.  C.  L.  B.  vol.  9),  9  J.  B. 
Moore  890,  is  relied  on  by  the  other  side  to  show  that  there  was  a 
total  loss  of  the  coffee  before  the  master  was  deprived  of  the  control 
over  it.  But  there  the  case  finds  as  a  fact,  ana  it  is  a  fiust  that  is 
mainly  relied  on  in  the  judgment,  that  the  ship  and  cargo  were  totallj 
lo:9t  before  the  capture.  Burrough,  J.,  there  says : — **  There  is  a 
material  distinction  in  the  facts  of  Li  vie  «.  Janson  which  it  is  requi- 
site to  attend  to,  because  qui  bend  distinguit  beni  dooet  In  the 
present  case,  the  injury  was  occasioned  by  the  waves  and  the  ahoal: 
in  Livie  v.  Janson,  the  ship  was  not  hurt  by  the  wind,  and  the  loss 
was  virtually  occasioned  by  her  breaking  the  embargo.  Upon  the 
principle,  therefore,  that  the  proximate  eaoae  of  loss  must  be  looked 
tO|  ana  considering  that  in  tte  present  oaae  the  perUa  of  the  aea  were 
that  proximate  eanae^  our  judgment  moat  be  for  the  plaintiff."  The 
mvemge  loas  which  toc^  place  before  by  the  perila  of  the  sea  ia  oMrged 
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in  the  sobsequent  loss  by  capture.    Lord  EUenborongb,  in  giying 
jodgment  in  Livie  v.  Janson,  12  East  668,  says: — "It  is  to  be  recol- 
lected that  nothing  is  properly  imputable  to  the  sea-damage  bat  the 
deterioration  of  the  ship  and  cargo;   for,  though  such   sea-darnage 
might  stop  the  progress  of  the  voyage,  and  so  bring  the  ship  and 
cargo  within  the  reach  and  effect  of  some  other  distinct  peril  which 
they  might  otherwise  have  escaped,  yet  the  substantive  loss  by  that 
latter  peril  is  imputable  to  such  latter  peril  only,  not  to  the  previous 
sea-damage.    If,  for  instance,  a  ship  meet  with  sea-damage,  which 
checks  her  rate  of  ^sailing  so  that  she  is  taken  by  an  enemy  r»QOQ 
from  whom  she  would  otherwise  have  escaped;  though  she  *- 
would  have  arrived  safe  but  for  the  8ea*damage,  the  loss  is  to  be 
ascribed  to  the  capture,  not  to  the  sea-damage;  and  this  upon  the 
principle  that  causa  prozima  non  remota  speotatur.  The  case  of  Green 
V.  Elmslie,  Peake's  N.  P.  C.  212,  proceeds  upon  a  similar  principle: 
there  the  ship  would  not  have  been  captured,  had  she  not  been 
driven  bv  stress  of  weather  upon  the  enemy's  coast ;  and  yet  the  loss 
was  held  imputable  to  the  capture,  and  not  to  the  perils  of  the  seas, 
which  had  driven  the  vessel  within  the  influence  of  the  peril  of  cap- 
tare.    Considering  the  deterioration  of  the  ship  and  cargo,  then,  as 
the  extent  of  what  is  referable  to  the  head  of  sea-damage,  we  think 
we  may  lay  it  down  as  a  rule,  that,  where  the  property  deteriorated 
is  afterwards  totally  lost  to  the  assured,  and  the  previous  deteriora- 
tion becomes  ultimately  a  matter  of  perfect  indifference  to  his  interests, 
he  cannot  make  it  the  ground  of  a  claim  upon  the  underwriters.  The 
object  of  a  policy  is,  indemnity  to  the  assured ;  and  he  can  have  no 
claim  to  inaemnity  where  there  is  ultimately  no  damage  to  him  from 
any  peril  insured  against    If  the  property,  whether  damaged  or 
undamaged,  would  have  been  equally  taken  away  from  him,  and  the 
whole  loss  would  have  fallen  upon  him,  had  the  property  been  ever 
80  entire,  how  can  be  be  said  to  have  been  injured  by  its  having  been 
antecedently  damaged  ?"     [Willrs,  J. — Was  the  question  of  total  or 
partial  loss  material  in   Hahn  v.  Corbett,  leaving  Livie  v.  Janson 
(which  ia  open  to  observation)  out  of  the  question?] — ^No.    Here, 
there  was  clearly  a  loss  by  capture  or  by  a  consequence  of  hostilities 
prior  to  the  total  loss  by  the  perils  of  the  sea,  which  latter  only  took 
place  when  the  ship  broke  up. 

*Erls,  C.  J. — We  are  much  indebted  to  the  counsel  on  both  r^ofu 
aides  for  a  very  able  argument  The  conclusion  I  have  come  '- 
to  after  an  attentive  consideration  is,  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  a  loss  of  a  part  of  the  subject  of  insurance.  The 
policy  was  for  8000 JL  upon  6500  bags  of  coffee,  valued  at  26,0002. ; 
and  it  oontained  an  exception  in  the  following  words, — '*  warrantecl 
free  from  capture,  seizure,  and  detention,  and  all  the  consequences 
thereof  or  of  any  attempt  thereat,  and  free  from  all  consequences  of 
hostilities,  riots,  or  commotions."  The  insured  ship,  with  the  coffee 
on  board,  on  her  voyage  from  Beliase  to  New  York,  had  to  pass  Cape 
Batteras.  The  captain,  intending  to  shape  his  course  North-North* 
East  until  he  had  rounded  the  Cape,  ana  then  to  steer  due  Norths 
being  out  of  his  reckoning,  and  conceiving  that  he  had  passed  the 
Gape,  when  he  was  in  fact  about  thirty  miles  south  and  ten  miles  west 
of  it^  ran  the  ship  on  shore  at  Uatteraa  Inlet,  where  she  was  eventually 


284         lONIDBS  v,  UNIV.  MARINE  INS.  CO.    E.  T.  1863. 


lost.  If  these  had  be^n  the  only  facts,  it  would  have  been  a  clear 
ease  of  loss  bj  perils  of  the  sea.  Bat  it  appears  that,  at  Gape  Hatteras, 
until  the  secession  of  the  Southern  States  of  America,  there  had 
always  been  a  light  maintained;  and  that  the  light  had  been  extin- 
guished, for  hostile  purposes,  by  the  confederate  or  Southern  party, 
who  were  at  this  time  in  possession  of  North  Carolina.  It  may  be 
taken  as  a  fact  for  the  purpose  of  the  present  judgment,  that,  if  the 
light  had  still  been  there,  the  captain  would  have  seen  it,  and  might 
have  put  about  in  time  and  saved  the  ship. 

The  great  contention  on  the  first  part  of  the  case,  was,  whether  the 
loss  so  brought  about  was  a  loss  by  the  ''consequence  of  hostilities" 
within  the  meaning  of  the  policy.     The  extinguishment  of  the  light 
was  undoubtedly  an  act  of  hostility  on  the  part  of  the  confederates 
^SS"!  ^^^^'*^^  ^^®  federals.    But,  was  the  loss  the  *conseqaence  of 
^^  hostilities?     I  agree  with  the  learned  counsel  that  the  ques- 
tion is  entirely  one  of  construction,  and  that  the  intention  of  the  par- 
ties is  to  be  gathered  from  the  contract  itself,  taking  it  with  the  sur- 
rounding circumstances.    The  words  are  not  so  usual  as  to  have  been 
the  subject  of  discussion  on  any  former  occasion,  and  consequently  we 
have  little  light  to  shape  our  course  by.    It  is  our  duty  therefore,  to 
exercise  our  best  judgment,  and  to  put  such  a  construction  upon  the 
language  of  the  instrument  as  we  think  must  have  been  intended  by 
the  parties  to  it.    I  agree  with  the  learned  counsel  who  suggested 
that  the  words  of  the  exception  in  this  policy  are  to  be  oonstraed 
as  they  would  be  if  the  assured  had  re*assured  his  cargo  against 
the  perils  which  are  excepted  by  the  warranty  now  in  question; 
so  that,   to  make  the  policy  attach,  the  court  must  in  tnat  case 
have  held  that  the  consequence  of  hostilities  was  so  connected  with 
the  loss  of   the  ship  as  to  make  the  underwriters  liable.     The 
maxim  causa  proxima  non  remota  spectatur  is  peculiarly  applica- 
ble to  insurance  law.    The  loss  must  oe  immediately  connected  with 
the  supposed  cause  of  it.    Now,  the  relation  of  cause  and  effect  is 
matter  which  cannot  always  be  actually  ascertained :  but,  if  in  the 
ordinary  coarse  of  events  a  certain  result  usually  follows  from  a 
given  cause,  the  immediate  relation  of  the  one  to  the  other  may  be 
considered  to  be  established.    Was  the  putting  out  the  light  at  Gape 
^Hatteras  so  immediately  connected  with  the  loss  of  this  ship  as  to 
make  the  one  the  consequence  of  the  other  7    Can  it  be  said  that  the 
absence  of  the  light  would  have  been  followed  by  the  loss  of  the  ship, 
if  the  captain  had  not  been  out  of  his  reckoning  ?     It  seems  to  me 
that  these  two  events  are  too  distantly  connected  with  each  other  to 
stand  in  the  relation  of  cause  and  effect    I  will  put  an  instance  of 
^2861  ^^^^  ^  conceive  to  be  a  ''consequence  of  hostilities"  ^within 
^  the  meaning  of  this  policy.    Suppose  there  was  a  hostile  at- 
tempt to  seize  the  ship,  and  the  master  in  seeking  to  escape  capture 
ran  ashore  and  the  ship  was  lost :  there  the  loss  would  be  a  loss  by 
the  consequences  of  hostilities  within  the  terms  of  this  exception. 
Or,  suppose  the  ship  chased  by  a  cruiser,  and,  to  avoid  seizure,  she 
gets  into  a  bay  where  there  is  neither  harbour  nor  anchorage,  and  in 
consequence  of  her  inability  to  get  out  she  is  driven  on  shore  by  the 
wind  and  lost ;  that  again  would  be  a  loss  resulting  from  an  attempt 
at  capture,  and  would  be  within  the  exception.    But  I  will  suppose  a 
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third  case, — the  ship  chased  into  a  bay  where  she  is  unable  to  anchor 
or  to  make  any  harbour,  and  getting  out  again  on  a  change  of  wind, 
bnt  in  pursuing  her  voyage  encountering  a  storm  which  but  for  the 
delay  she  would  have  escaped,  and  being  overwhelmed  and  lost: 
there,  although  it  may  be  said  that  the  loss  never  would  have  occur- 
red but  for  the  hostile  attempt  at  seizure,  and  that  the  consequence 
of  the  attempt  at  seizure  was  the  cause  without  which  the  loss  would 
not  have  happened,  yet  the  proximate  cause  of  loss  would  be  the 
perils  of  the  sea,  and  not  the  attempt  at  seizure.  Take  another  in- 
stance. •  The  warranty  extends  to  loss  from  all  the  consequences  of 
hostilities.  Assume  that  the  vessel  is  about  to  enter  a  port  having 
two  channels,  in  one  of  which  torpeiioes  are  sunk  in  order  to  protect 
the  port  from  hostile  aggression,  and  the  master  of  the  vessel  in 
ignorance  of  the  fact  enters  this  obairaet,  and  his  ship  is  blown  up : 
in  that  case  the  proximate  cause  of  the  loss  would  clearly  be  the  con- 
sequences of  hostilities,  and  so  within  the  exception.  But,  suppose 
the  master,  being  aware  of  the  danger  presented  in  the  one  channel, 
and  in  order  to  avoid  it,  attempts  to  make  the  port  by  the  other,  and 
by  unskilful  navigation  runs  aground  and  is  lost, — in  my  opinion 
that  *would  not  be  a  loss  within  the  exception,  not  being  a  r*og7 
loss  proximately  connected  with  the  consequences  of  hostili-  '- 
ties,  but  a  loss  by  a  peril  of  the  sea,  and  covered  by  the  policy. 

Applying  these  principles  to  the  facts  of  the  present  case,  I  am  of 
opinion,. thaty  the  captain  having  missed  his  reckoning,  and  either 
not  keeping  a  sufficient  lookout,  or  not  lying  to  when  his  position 
was  doubtful,  and  so  running  on  shore,  it  cannot  be  said  that  the  ab- 
sence of  the  light  was  proximately  the  cause  of  the  loss ;  but  that  the 
loss  was  not  within  the  exception  contained  in  the  warranty,  but  was 
within  the  general  terms  of  the  policy ;  and  that,  as  the  wreck  of  the 
ship  brought  about  the  loss  of  the  cargo,  the  insurers  are  liable. 

The  ship  ran  aground  on  the  night  of  Tuesday  the  17th  of  July. 
On  the  Wednesday,  the  weather  being  boisterous,  nothing  could  be 
done;  but  on  the  following  day  it  moderated,  and  a  great  part  of  the 
cargo  might  have  been  saved.  One  hundred  and  fifty  bags  of  coffee 
were  landed,  and  according  to  the  evidence  1000  more  might  have 
been  saved  but  for  the  interference  of  the  hostile  troops  of  the  con- 
federate party,  who  prevented  the  salvors  (officers  of  the  federal 
government  whose  duty  it  was  to  act  in  such  cases)  from  performing 
that  duty,  and  compelled  them  to  desist. 

I  am  of  opinion,  that,  when  a  ship  is  wrecked,  and  there  is  no  ap- 
pearance of  the  possibility  of  saving  any  part  of  the  cargo,  there  is 
presumably  a  total  loss  of  the  cargo :  but,  when  it  is  found  that  a 
part  of  the  cargo  might  be  saved,  the  presumption  of  a  total  loss 
ceases.  And,  it  being  proved  here  that  1000  bags  of  the  coffee  might 
have  been  saved  but  for  the  circumstances  before  adverted  to,  those 
1000  bags  must  be  taken  to  have  been  potentially  saved.  The  saving 
of  them  having  been  prevented  by  an  act  of  hostility,  *those  r»288 
1000  bags  are  brought  within  the  exception  in  the  policy,  and  ^ 
the  underwriters  are  not  liable  in  respect  of  them.  The  result  will 
be,  that,  in  my  judgment,  the  defendants  are  liable  in  respect  of  the 
5350  bags  which  remained  in  the  ship,  but  not  for  the  150  bags 
which  were  saved,  or  the  1000  bags  which  but  for  the  hostile  inter- 
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yeDtion  of  the  confederates  woald  have  been  saved ;  and  conseqaentl  j 
there  is  a  partial  loss  within  the  meaning  of'this  policy. 

It  has  been  contended  by  the  learned  counsel  for  the  defendants 
that  there  was  a  total  loss  of  the  cargo  by  capture,  within  the  war- 
ranty, and  consequently  that  the  underwriters  are  not  liable  at  all. 
But  it  appears  to  me  that  none  of  the  authorities  relied  upon  in  sup- 
port of  that  proposition  apply  to  the  circumstances  of  this  case.  The 
ship  with  the  cargo  on  board  was  in  a  state  of  wreck.  The  acts  of 
the  confederate  troops  were  not  dictated  by  the  desire  to  make>a 
capture  in  the  ordinary  sense,  but  by  the  mere  desire  to  collect  spoil 
for  themselves.  The  case  therefore  stands  in  that  respect  upon  a 
totally  different  footing  from  any  of  those  which  have  been  referred  tn. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  verdict  should 
be  entered  for  the  plaintiff  for  the  value  of  the  5860  bags  (or  what- 
ever  may  be  the  proper  number)  the  loss  of  which,  for  the  reasons 
above  stated,  falls  within  the  policy. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion  upon  all  the  points. 
There  are  three  matters  with  reference  to  which  this  case  is  to  be 
considered, — ^first,  with  reference  to  the  absence  of  the  accustomed 
light  at  Gape  Hatteras, — secondly,  with  reference  to  the  wreck  of  the 
ship  and  its  immediate  effects^ — thirdly,  with  reference  to  the  seizure 
by  hostile  troops. 

*2891  *^'  ^^  ^^^  ^  ^^^  absence  of  the  light  is  concerned,  the  ques- 
^  tion  to  be  considered,  is,  whether,  by  reason  of  the  possibility, 
or  the  strong  probability,  as  was  put  by  Mr.  Maclachlan  in  his  very 
able  argument,  of  the  vessel  escaping  shipwreck  if  the  light  had  been 
exhibited  as  usual,  the  loss  is  to  be  attributed  to  the  hostile  act  of 
putting  out  the  light.  It  appears  to  me  that  it  is  not.  It  may  or  may 
not  have  been  the  cause  of  tne  vessel  being  destroyed :  but  it  was  not 
the  proximate  and  absolute  certain  cause  of  the  loss.  The  proximate 
and  absolute  cause  of  the  loss  was  the  vessel  being  out  of  her  oourse 
and  getting  on  the  rocks  at  Hatteras  inlet.  As  soon  as  that  is  stated 
the  only  question  which  remains,  I  apprehend,  is,  whether  we  are  to 
apply  to  this  case  the  ordinary  rule  of  insurance  law,  that,  in  ascer- 
taining the  relative  rights  of  the  parties,  you  are  not  to  trouble  your- 
self with  distant  causes,  or  to  go  into  a  metaphysical  distinction 
between  causes  efficient  and  material  and  causes  final ;  but  you  are  to 
look  exclusively  to  the  proximate  and  immediate  cause  of  the  loss. 
It  has  been  argued  that  the  ordinary  rules  of  insurance  law  are  not 
applicable  to  this  policy,  by  reason  of  the  words  of  the  warranty  "all 
consequences  of  hostilities."  For  the  purpose  of  this  argument,  I 
take  it  to  be  enough  to  deal  with  hostilities, — assuming  the  acts  of 
the  persons  called  confederates  to  be  the  acts  of  persons  standing  in  a 
hostile  position.  I  apprehend  it  is'a  fallacy  to  say  tnat  a  larger  sense  is  to 
be  given  to  this  exception  by  reason  of  the  use  of  the  word  "  conse- 
quences" than  if  the  word  used  had  been  "  effects."  In  construing  the 
exception,  we  can  only  look  to  the  proximate  consequences  of  hostilitie;^ 
The  introduction  of  the  word  '^air  really  makes  no  difference;  for, 
no  rule  of  grammar  is  more  universally  applicable  than  this,  that 
*2901  ^^^^  general  and  words  universal  are  all  one.  The  ^words 
^  "all  consequences  of  hostilities"  refer  to  the  total ity^ofcaoaea; 
Dut  lo  their  sequence,  or  tlmr  proximity  or  remoteness.    Put  this 
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ease.  Aasntne  a  vemel  sailing  on  tbe  same  voyage  as  the  Linwood, 
the  master  being  acquainted  with  the  fact  that  there  was  no  light  on 
Gape  Hatteras.  Every  one  is  aware,  that,  although  light-houses  are 
of  immense  advantage,  yet  they  have  been  the  cause  of  many  wrecks, 
by  inducing  mariners  to  sail  nearer  to  the  land  than  they  otherwise 
would.  Suppose,  knowing  that  there  was  no  light,  the  master  had 
changed  his  course  to  the  Eastward,  and  in  consequence  was  wrecked 
on  one  of  the  West  India  islands.  To  take  the  case  one  step  further,— > 
suppose  the  vessel  was  so  wrecked  in  consequence  of  the  want  of  a 
.  light  on  the  island,  which  light  had  been  extinguished  by  a  mariner 
tired  of  life  and  embittered  against  all  mankind.  In  one  sense  unques- 
tionably the  vessel  might  be  said  to  have  been  wrecked  in  consequence 
of  the  absence  of  the  light  at  Cape  Hatteras :  but,  would  any  person 
in  his  senses  say  that  that  woald  be  a  consequence  which  was  covered 
by  this  exception  ?  If  you  cannot  presume  the  exception  of  loss 
from  a  consequence  of  hostilities  to  involve  all  consequences  however 
remote,  you  are  necessarily  driven  to  sav  that  the  word  '*conse* 
qaences**  is  to  be  dealt  with  according  to  tne  ordinary  rule,  as  mean- 
ing proximate  consequences  only.  Nor  is  this  a  rule  which  is  applied 
for  the  benefit  of  the  assured  only :  it  is  equally  applicable  for  the 
benefit  of  the  insurers.  For  an  instance  of  that,  it  is  enough  to  refer 
to  the  case  of  De  Yaux  v.  Salvador,  4  Ad.  &  E.  420  (E.  C.  L.  R.  vol. 
81),  6  Nev.  k  M.  718.  There  the  ship  came  into  collision  with  a 
steamer  in  Hooghly  River,  and  both  sustained  considerable  damage. 
The  claim  of  the  owner  of  the  ship  against  the  owner  of  the  steamer 
having  been  referred  to  arbitration,  it  was  awarded  that  each  vessel 
should  bear  half  *the  joint  expenses  of  the  two,  in  conformity  r«oQi 
with  the  rule  of  the  maritime  law.  Under  this  award,  the  ship  *• 
had  to  pay  a  balance  to  the  steamer,  and  the  owner  of  the  ship 
brought  an  action  against  his  underwriter  for  the  sum  he  had  thus 
been  obliged  to  pay,  as  a  particular  averam  loss  by  perils  of  the  sea. 
Bat  the  <>>urt  of  King's  Bench  held  that  he  could  not  recover.  "  The 
obligation,"  said  Lord  Denman,  C.  J.,  "to  pay  the  sum  in  question  is 
neither  a  necessary  nor  a  proximate  efiect  of  the  perils  of  the  sea,  but 
growing  out  of  an  arbitrary  provision  of  tbe  law  of  nations  from 
views  of  general  expediency,  not  as  dictated  by  natural  justice,  nor 
probably  quite  consistent  with  it.**  Applying  that  rule  to  the  present 
case,  it  seems  to  me  that  the  loss  was  a  consequence  of  the  perils  of 
the  sea,  and  not  a  consequence  of  hostilities. 

2.  I  now  come  to  the  second  point  of  the  case,  viz.,  with  reference 
to  the  wreck  and  its  eflTects.  I  profer  dealing  with  that  before  I  con- 
sider the  efl^ect  of  hostilities.  The  circumstances  under  which  the 
vessel  became  wrecked  have  already  been  stated :  it  is  enough,  in 
order  to  introduce  my  judgment  upon  this  point,  to  state  that  the 
vessel  was  stranded  and  oouid  not  be  got  off,  and  was  totally  lost  from 
tbe  moment  she  went  on  the  rocks.  With  respect  to  the  cargo,  the 
general  rule  of  law,  I  apprehend,  is  simple.  The  vessel  being  wrecked 
add  partly  submerged,  ^ose  facts  of  themselves  would  give  a  right 
to  abandon,  not  only  as  regards  tbe  vessel,  but  also  as  regards  tbe 
cargo.  1  may  refer  to  Emerifron,  edit.  1827  by  Boulay.Paty,  Vol.  1, 
401,  2  (edit  1783,  Vol.  1,  p.  404),  to  show  that  we  are  acting  upon  no 
new  principle.    Treating  of  Bria  et  Naufrage,  that  learned  autbotf 
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gives  an  instance  of  a  vessel  going  on  shore  and  becoming  a  wreck, 
part  of  the  cargo  being  saved  in  a  damaged  and  part  in  an  undamaged 
*9Q91  ^^^^^f  ^^^  ^^  ^^^  considered  *bj  very  high  authority  that  ibis 
-'  state  of  things  gave  a  right  to  abandon:  and  he  states  this  for 
the  reason  given  by  Mr.  Maclachlan,  viz.,  that  the  law  in  these  cases 
avoids  the  raising  of  questions  which  in  many  instances  it  would  be 
quite  impracticable  to  determine.  I  am  quite  aware  that  this  bas  not 
been  adopted  to  the  full  extent  in  our  jurisprudence  or  in  that  of 
America :  but  it  is  in  favour  of  the  proposition  put  by  my  Lord,  that, 
where  the  vessel  is  cast  ashore  without  hope  of  being  saved,  that  maj 
well  be  treated  as  a  total  loss.  However,  the  authorities  appear  to 
furnish  an  intelligible  rule,  viz.,  that,  where  there  is  a  wreck  of  the 
vessel  without  hope  of  recovery,  the  cargo  may  be  treated  as  also  lost 
if  the  circumstances  are  such  that  no  part  of  it  can  be  recovered  for 
the  benefit  of  the  party  insured.  Take  the  case  of  a  vessel  wrecked 
on  an  uninhabited  island  in  the  middle  of  the  ocean,  where  the  re- 
moval of  the  goods  from  her,  and  sending  out  another  vessel  to  carry 
them  on,  would  be  ruinous  as  compared  with  their  value  when  thus 
obtained.  There  undoubtedly  vou  have  a  total  loss  immediately. 
Suppose  a  like  case  of  wreck  where  the  island  is  inhabited  by  sav- 
ages, and  part  of  the  cargo  is  saved,  but  the  crew  are  forcibly  de- 
prived of  it.  There  again  you  have  a  case  of  total  loss.  That  was 
the  case  of  Bondrett  v.  Hentigg,  Holt,  N.  P.  G.  149  (E.  G.  L.  R  vol. 
8).  Part  of  the  goods  were  lost,  and  part  got  on  shore,  but  was  plan- 
dered  and  destroyed  by  the  inhabitants  of  the  coast,  so  that  no  portion 
of  it  ever  got  to  the  possession  of  the  assured.  Gibbs,  C.  J.,  deals 
with  that  as  a  case  of  total  loss ;  apd  the  reason  he  gives,  is,  that  the 
^rtion  of  the  goods  which  was  saved  from  the  wreck,  though  got  oq 
shore,  never  came  again  into  the  hands  of  the  owners.  Under  those 
circumstances,  he  treats  that  as  a  total  loss  the  proximate  consequence 
of  the  wreck.    To  constitute  a  case  of  total  loss,  therefore,  it  is  not 

*2931  ''^^^^^^^y  ^^^^  ^^®  ^^^P  should  be  placed  in  such  a  situation 
-'  that  it  is  physically  impossible  to  get  the  goods  out  of  her; 
but  you  must  take  all  the  circumstances  into  account,  for  the  purpose 
of  determining  whether  any  part  of  the  goods  can  be  saved  for  the 
benefit  of  the  owners.  Take  again  the  case  of  a  vessel  going  down 
at  the  entrance  of  a  dock  at  her  port  of  destination,  the  cargo  remain- 
ing capable  of  being  restored  with  but  little  difficulty  and  expense. 
That  is  putting  extreme  cases  either  way.  Now,  what  are  the  facts  to 
which  these  rules  and  considerations  are  to  be  applied  7  You  have  a 
vessel  absolutely  and  irrecoverably  wrecked ;  and  you  have  a  cargo 
on  board  in  this  condition,  that,  of  6600  bags  of  coffee,  it  is  possible 
to  save  1160  bags,  but  impossible  to  save  the  remaining  63o0  bags. 
I  apprehend  the  conclusion,  upon  that  state  of  facts,  in  good  senae 
and  in  law,  is,  that  the  6860  bags  which  there  is  no  hope  of  saving, 
and  the  loss  of  which  is  certain  when  the  vessel  strikes,  are  as  abso- 
lutely lost  as  the  vessel  herself.  As  to  1000  bags,  in  an  ordinary 
state  of  things,  if  there  had  been  no  hostilities,  they  would  have  been 
saved,  and  160  bags  actually  were  saved, — and  saved  for  the  owner 
(subject  to  salvage),  if  nothing  had  intervened.  I  do  not  use  the  wonl 
partial,  because  it  is  ambiguous.  There  may  be  a  total  loss  of  half 
a  cargo.    Here  there  were  6860  bags  totally  lost  for  all  purposes  as 
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between  these  parties ;  150  bags  actually  saved ;  and  1000  bags  tbe 
landing  of  which  was  prevented  by  acts  of  hostility,  in  the  sense  I 
before  adverted  to. 

3.  That  introduces  the  third  part  of  my  jndf?ment,  viz.,  with  refer- 
ence to  the  hostile  seizure.  It  is  clear  that  1000  bags  of  the  coffee 
would  have  been  saved  but  for  hostilities,  and  the  rest  (except  the 
150)  lost.  I  agree  that  it  was  by  a  consequence  of  hostilities  that  the 
1000  bags  were  not  saved.  But  the  question  *is  whether  the  .  r*oq± 
hostilities  had  anv  effect  in  brinfdng  about  the  loss  of  the  rest  ^ 
of  the  cargo.  With  respect  to  Hahn  v.  Corbett,  2  Bingh.  205,  9  J.  B. 
Moore  390, 1  think  the  counsel  for  the  defendants  have  succeeded  in 
establishing  a  sound  distinction  between  that  case  and  this  as  to  the 
1150  bags,  because  the  vessel  was  in  such  a  position  that  there  was  no 
possibility  of  the  goods  being  saved,  under  the  circumstances,  for  the 
benefit  of  the  insured ;  there  was  no  spes  recuperandi.  The  goods 
when  taken  out  were  taken  by  the  enemy,  and  were  totally  lost  to 
the  owners.  On  the  other  hand,  I  do  not  think  that  the  case  of  Livie 
V.  Janson,  12  East  648,  which  was  said  to  be  exactly  in  point,  at  all 
applies  here;  because,  in  that  case  what  took  place  before  the  capture 
was  a  simple  deterioration  of  the  ship:  there  was  no  total  loss  of  any 
part  of  the  adventure:  the  vessel  was  injured  but  not  destroyed  by 
the  perils  of  the  sea ;  and  it  was  said  that  her  subsequent  immediate 
capture  had  the  effect  of  entirely  putting  out  of  question  the  previous 
injury  which  she  had  sustained,  because,  had  she  been  the  best 
equipped  vessel  that  ever  sailed,  she  would  have  been  lost  to  the 
owner  by  reason  of  a  peril  insured  against.  That  appears  to  me  to 
be  wholly  inapplicable  to  a  case  where  there  has  been  a  previous  ab- 
solute total  loss  by  perils  of  the  sea.  I  cannot  pass  away  from  the 
case  of  Livie  v.  Janson  without  referring  to  Mr.  Phillips^s  very  able 
and  learned  work  on  Insurance,  Vol.  I.,  p.  673,  where  he  throws  doubt 
upon  the  authority  of  Lord  Ellenborough's  decision,  referring  to  cases 
in  the  American  coarts  where  the  principle  of  that  case  has  not  been 
applied  to  the  case  of  an  absolute  loss  of  a  portion  of  the  thing 
insured.  Without,  however,  going  the  length  of  saying  that  Livie 
V.  Janson  is  not  law,  I  am  clear  that  it  can  only  apply  to  a  case  where 
the  vessel  is  deteriorated,  and  not  to  a  case  where  there  *has  r^ogs 
been  a  loss  of  the  subject-matter  of  the  insurance  by  the  perils  ^ 
of  the  sea. 

Now,  coming  a  little  closer  to  the  question  in  band,  viz.,  whether 
there  was  a  loss  by  capture  of  the  6350  bags  which  remained  on  board : 
and  for  this  purpose  I  will  assume  that  Livie  v,  Janson  does  apply. 
It  appears  to  me  that  there  was  no  capture  of  those  5350  bags.  They 
were  incapable  of  being  saved :  and  it  seems  to  me  to  be  an  abuse  of 
W3rcl8  to  say  that  a  man  captures  a  thing  which  must  of  necessity  be 
snatched  from  his  grasp  tne  very  next  moment,— of  which  be  can 
have  no  enjoyment  and  no  possession.  It  has  been  said  Ipsum  com* 
pedibus  qui  vinxerat  Emosigssum.  But,  to  say  that  a  man  captures 
a  cargo  which  is  in  a  ship  on  the  rocks  and  cannot  by  possibilitv  be 
got  at,  is  to  say  that  which  has  no  foundation  in  fact.  The  6350  bags 
were  lost  to  the  assured  and  to  all  mankind  from  the  moment  the  ship 
settled  on  the  rocks,  without  a  possibility  of  their  being  brought  on 
shore.    The  result  is,  that,  in  my  opinion,  of  the  6500  bags  of  coffee, 
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6850  were  lost  by  the  perils  of  the  sea,  1000  by  the  conseqaenoes  of 
hostilities,  and  160  were  saved.  As  to  the  former,  therefore,  I  thiok 
the  plaintiff  is  entitled  to  judgment,  and  as  to  the  rest  the  defendants. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  most  confess  that  I  have 
never  felt  more  assisted  by  the  arguments  of  counsel  than  I  have  been 
by  the  very  able  arguments  which  we  have  heard  in  this  case.  Tbe 
result  is  to  make  it  in  my  judgment  a  perfectly  clear  case. 

1.  The  first  question  is,  was  the  vessel  lost  through  the  absence  of 
the  light  at  Cape  Hatteras.  In  order  to  raise  that  question,  we  most 
assume,  that,  if  the  light  had  been  there  when  the  captain  of  the 
^AQAi  Linwood  ^altered  the  course  of  his  vessel  on  the  evening  of 
-i  the  17th  of  July,  he  would  have  seen  it,  and,  having  seen  and 
recognised  it,  would  have  had  time  to  turn  about  and  save  the  vessel 
It  is  true  that  that  is  all  conjecture.  But,  assuming  all  that,  is  the 
absence  of  the  light, — which  was  at  the  most  merely  the  absence  of 
an  extrinsic  saving  power, — a  link  in  the  chain  of  causes  to  which 
the  destruction  of  the  ship  is  to  be  imputed  ?  I  do  not  propose  to 
attempt  to  discriminate  between  the  various  descriptions  of  causes, 
with  their  eflfects  or  results:  that  is  a  matter  which  was  discussed  two 
thousand  years  ago  by  abler  intellects  than  any  now  existing.  Bat 
this  is  plain,  and  is  admitted  on  all  hands,  that,  in  tbe  construction  of 
the  contract  of  insurance,  the  proximate  or  immediate  cause  of  the 
loss  alone  is  that  to  which  .we  can  look.  That  is  established  law 
throughout  all  Europe  and  America.  There  is  no  doubt  about  it: 
and  every  judgment  of  our  courts  must  proceed  upon  the  hypothesis 
that  this  is  established  law.  Then,  what  were  the  three  things  which 
combined  to  cause  the  loss, — assuming  that  the  captain  would  have 
seen  the  light  if  there,  and  so  would  have  been  warned  in  time  to 
save  the  vessel  ?  First,  the  original  meritorious  cause  (and  in  popular 
language  the  cause  of  the  loss),  was,  the  captain's  being  out  of  his 
reckoning.  He  was  some  fifty  miles  to  the  westward  of  his  course, 
without  knowing  it.  The  absence  of  the  light  was,  as  I  before  ob- 
served, merely  the  absence  of  an  extrinsic  saving  power.  Gould  that 
be  said  to  be  the  cause  of  the  ship's  destruction?  Suppose  a  man 
throws  himself  into  the  Serpentine,  and  the  means  of  rescuing  him 
are  not  at  hand,  and  he  is  drowned.  Could  it  be  said  in  that  case  that 
the  man  was  drowned  because  of  the  absence  of  the  saving  power? 
Apply  that  here.  The  absence  of  the  light  at  Cape  Hatteras  was  bat 
*2Q71  ^^®  absence  of  a  warning,  ^leaving  the  proximate  and  imme- 
-'  diate  cause  of  the  loss,  the  miscalculation  of  the  captain,  which 
is  plainly  a  loss  by  the  perils  of  the  sea.  The  only  momentary  doubt  I 
have  felt  was  when  listening  to  the  argument  of  Mr.  Mellish.  Suppose, 
he  said,  there  had  been  a  contract  between  the  owner  of  the  light- 
house and  the  now  plaintiff  to  keep  the  li^ht  burning,  and  in  ccmse* 
quence  of  the  neglect  of  the  former  the  plaintiff's  vessel  was  wrecked, 
could  anybody  doubt  that  the  plaintiff  would  have  a  good  cause  of 
action  ?  Certainly  not.  But  tnere  would  be  a  contract  against  the 
remote  and  indirect  damage  occasioned  by  the  absence  of  the  extrinsic 
saving  power,  just  as  much  as  if  it  had  been  expressed  in  so  roanj 
words ;  for,  a  vessel  cannot  be  lost  by  the  absence  of  a  light,  except 
as  an  intervening  cause;  and  in  a  contract  of  that  kind  a  loss  by  suD* 
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sequent  sea-damage  would  necessarily  be  included.    That  hypothesis, 
therefore,  does  not  impose  any  real  difficulty. 

2.  Upon  the  second  question,  I  roust  confess  I  have  felt  some  diffi- 
ealty.  When  the  ship  first  struck  the  ground,  no  doubt,  the  cargo 
was  not  totally  lost.  A  cargo  is,  as  a  general  rule,  said  to  be  totally 
lost  when  the  goods  no  longer  exist  in  specie,  when  by  the  progress 
of  decomposition  they  have  wholly  changed  their  character,  and,  as 
has  been  strongly  put  in  some  of  the  cases,  exist  only  in  the  shape  of 
a  nuisance.  So,  it  is  lost  when  it  has  become  inaccessible  by  being 
cast  on  the  top  of  a  rock  or  sunk  in  the  bottom  of  the  ocean.  That 
was  not  the  case  here.  The  cargo  existed  in  specie,  and  was  accessi* 
ble,  after  the  ship  was  cast  on  miora  The  salvors  got  out  160  bags 
of  coffee,  and  would  have  saved  1000  more  if  they  had  not  been  inter- 
rupted. My  Lord  and  my  Brother  Willes  have  already  pointed  out 
the  distinction  between  the  present  case  and  Hahn  v.  Gorbett,  2  Bingh. 
205  (E.  C.  L.  R.  vol.  9),  9  J.  B.  ♦Moore  890.  Since  I  had  the  r^ggft 
pleasure  of  hearing  Mr.  Mellish's  argument,  I  have  had  an  '- 
opportunity  of  looking  carefully  at  that  case:  and,  whatever  were  the 
facts,  the  Chief  Justice  undoubtedly  bases  his  judgment  distinctly 
upon  the  loss  of  the  goods  at  the  time  the  vessel  was  lost.  "It  has 
been  asked,"  he  says,  "  when  the  goods  can  be  said  to  have  been  lost. 
When  the  ship  was  totally  lost  There  is  no  statement  that  any  other 
ship  was  at  hand,  or  that  any  land  was  near.  If^  the  underwriters 
were  exempted  from  liability  on  capture  by  an  enemy,  they  were  not 
entitled  to  calculate  on  preservation  of  the  goods  by  an  enemy :  but, 
if  the  enemy  had  not  come,  it  is  clear  the  goods  would  never  have 
been  moved,  because  the  ship  never  moved.  It  was  just  as  if  they 
had  been  cast  on  a  rock  and  had  been  completely  out  of  reach.  The 
goods,  therefore,  were  lost  when  the  ship  was  lost ;  and  what  happened 
afterwards  makes  no  difference  in  the  case.^  That  case,  therefore, 
opposes  no  difficulty  here :  the  goods  there  were  totally  lost.  Here, 
there  was  originally  no  total  loss  of  the  goods,  but  a  partial  loss  only. 
There  was  afterwards  a  total  loss  of  the  entire  cargo  so  far  as  the 
owners  of  it  were  concerned ;  but,  as  to  a  portion,  not  a  loss  by  the 
perils  of  the  sea.  One  hundred  and  fifty  bags  of  the  coffee  were  saved 
uninjured ;  and  1000  bags  more  would  have  been  saved,  had  not  the 
confederate  troops  interposed.  The  result  seems  to  be  clear:  the 
1000  bags  and  150  bags  fall  within  the  exception,  of  a  loss  the  conse- 
quence of  hostilities ;  and,  as  to  those  which  remained  on  board  the 
vessel,  and  which  could  not  be  got  out^  that  was  a  loss  by  the  perils 
of  the  sea. 

Kbatikg,  J. — I  am  entirely  of  the  same  opinion.  The  principal 
question  arises  upon  the  construction  of  the  words  of  the  warranty, — 
*'  warranted  free  from  all  ^consequences  of  hostilities,  riots,  or  rwoog 
commotions."  For  the  reasons  given  by  my  Lord  and  my  two  | 
learned  Brothers,  it  seems  to  me  that  the  intention  of  the  parties  by 
that  exception  was,  to  warrant  the  freedom  from  all  conseauenoes  of 
hostilities  as  the  cause  of  the  loss.  That  being  so,  it  is  aamitted  on 
all  hands  that  the  underwriters  undertake  bv  the  policy  to  indemnify 
the  assured  against  all  losses  by  the  perils  of  the  aea.  If  the  warranty 
is  to  be  read  as  I  have  stated,  then,  according  to  the  universal  oon- 
atrootion  of  marine  policies,  the  eaine  means  the  immediate  and  proxi- 
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mate  cause.  That  the  puttiDg  out  the  light  at  Cape  Hatteraa  was  not 
the  immediate  and  proximate  cause  of  the  loss  here,  I  conceiye  to  be 
quite  clear.  I  also  agree  with  the  rest  of  the  court,  that  the  loss  was 
a  partial  loss.  Mr.  MeUish  most  accurately  expressed  himself  when 
he  said,  that,  so  long  as  the  coffee  remained  iu  specie  as  coffee  in  the 
possession  and  under  the  control  of  the  captain  and  crew,  and  capable 
of  being  saved,  there  could  be  no  total  loss.  But,  as  to  the  5850  bags 
which  it  is  conceded  that  no  human  power  could  save,  the  moment 
the  ship  struck  the  ground,  these  no  longer  remained  in  the  possession 
or  under  the  control  of  the  captain  and  crew  in  a  capacity  to  be  saved. 
They  were  then  potentially  lost,  as  much  as  they  subsequently  proved 
to  be  actually  lost.  As  to  the  rest,  150  bags  were  saved,  and  1000 
more  might  have  been  saved  but  for  the  intervention  of  the  confede- 
rate troops.  As  to  these,  therefore,  the  loss  was  clearly  a  consequence 
of  hostilities.  The  result  will  be,  that,  as  to  6850  bags,  the  verdict 
will  be  for  the  plaintiff,  as  to  the  residue,  for  the  defendants. 

Sir  O.  Honyinan, — It  was  arranged  that  it  should  be  referred  to  Mr. 
*3001  ^i^^^^^i  ^^^  average-stater,  to  ^settle  the  amount   There  will 
^  be  salvage  to  be  deducted. 

WiLLES,  J. — That  comes  under  the  suing  and  labouring  clause. 
Salvage  is  only  chargeable  in  respect  of  a  peril  covered  by  the  policy. 
Here  the  whole  of  that  to  whicn  salvage  would  apply  is  out  of  the 
policy. 

There  was  some  discussion  as  to  whether  it  should  be  referred  to 
Mr.  Richards  to  ascertain  the  number  of  bags  actually  and  potentially 
saved :  but  ultimately  it  was  arranged  that  the  whole  number  which 
were  or  might  have  been  saved  should  be  taken  to  be  1020  bags. 

Bule  aocordingly/a) 

(a)  **  To  enter  tbe  rerdict  for  the  plaintiff  in  reapect  only  of  the  loss  of  54S0  bags  of  eofee, 
and  for  the  defendants  in  respeot  of  1020  bags ;"  and  by  consent  of  eonnsel,  "referred  to  Mr. 
Bichards,  the  average-stater,  to  ascertain  the  Talae  payable  by  the  defendants  in  respeot  eflbe 
said  5480  bags,  and  that  the  Terdict  be  entered  for  inch  amount  accordingly." 


*301]  ♦Ex  parte  JONES.    May  1. 

The  coart  wiU  not  allow  articles  of  clerkship  to  be  enrolled  none  pro  tone,  and  the  serrki 
under  them  to  be  reckoned  as  from  their  date,  where  there  has  been  an  omission  to  cause  then 
to  bo  stamped  within  the  time  required  by  law,— CTcn  though  the  Treasury  has  accepted  ths 
stamp-doty  with  a  penalty,— unless  it  is  shown  that  the  omission  has  been  the  result  ef  sens 
nnfureseen  emergency,  or  of  the  failnre  of  some  Joit  expectation.  The  mere  disappointment  of 
a  vague  hope,  will  not  suffice. 

Hayes,  Serjt.,  moved  that  the  affidavit  of  the  execution  of  the 
articles  of  clerkship  of  Edward  Jones  be  enrolled  nunc  pro  tunc, 
and  the  service  be  permitted  to  count  from  the  date  of  the  articles, 
notwithstanding  the  stamp-duty  thereon  had  not  been  paid  within  the 
six  months  allowed  by  the  statute  7  G.  4,  c.  44,  s.  4. 

The  affidavit  upon  which  the  motion  was  founded,  stated  that  the 
applicant  entered  into  the  service  of  his  father,  an  attorney,  in  the 
year  1850,  but  was  not  articled,  neither  of  them  being  in  a  position  to 
defray  the  necessary  charges ;  that  he  remained  with  his  father  until 
1861,  for  the  last  five  years  managing  his  business ;  that  in  Uie  course 
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of  thai  year,  the  father's  circumstanoes  becomiDg  embarrassed,  he  gave 
np  practice,  and  in  the  month  of  October  of  that  year  the  applicant 
entered  the  service  of  another  attorney;  that,  being  induced  by  a 
friend  to  believe  that  the  necessary  funds  could  be  raised  in  a  month 
or  Rix  weeks,  and  acting  on  the  advice  of  his  father,  the  applicant  was 
in  November  articled  to  the  gentleman  whose  service  he  had  entered, 
bat,  being  disappointed  of  the  moirey  he  had  hoped  to  raise,  he  was 
unable  to  get  the  articles  stamped  within  the  six  months ;  and  that 
he  thereupon  memorialized  the  Treasury  and  was  allowed  by  the 
lords  commissioners  to  stamp  the  articles  on  the  payment  of  the  duty 
and  a  penalty  of  207.,  under  the  19  &  20  Vict.  c.  81,  s.  3. 

This  court  allowed  this  to  be  done  on  similar  grounds  in  Ex  parte 
Bishop,  9  C.  B.  N.  S.  150  (E.  C.  L.  R.  vol.  99).    And  in  a  case  of  Ex 
parte  Herbert,  31  Law  J.  Q.  B.  38,  1  Best  &  Smith  825  (E.  C.  L.  R. 
vol.  101),  one  H.  entered  into  articles  of  clerkship  as  an  attorney 
with  his  father,  and  duly  ^served  his  clerkship  for  the  five  r^ono 
years  from  their  execution.    He  did  not  know  till  nearly  the  ^ 
end  of  his  time  that  it  was  necessary  that  the  articles  should  be 
stamped  and  enrolled.    After  his  service  was  out,  the  articles  were 
handed  to  him  by  his  father,  who  had  always  kept  possession  of  them, 
and,  being  unstamped,  on  application  to  the  lords  of  the  Treasury, 
they  permitted  them  to  be  stamped,  on  payment  of  50Z.  penalty,  pur- 
suant to  the  19  &  20  Vict.  c.  81,  s.  3.    The  father  made  affidavit  that 
he  omitted  to  have  the  articles  stamped  and  enrolled  within  six 
months  of  the  execution,  from  his  being  *^  wholly  without  the  means 
of  paying  the  stamp-duty,  and  because  he  thought,  that,  under  the 
above  section,  they  could  be  stamped  afterwards  on  payment  of  a 
penalty;  and  that  he  had  no  pre-conceived  plan  to  article  his  son 
speculatively,  but  solely  with  tne  intention  of  ultimately  stamping 
and  enrolling  the  articles."    The  Court  of  Queen's  Bench,  under  the 
circumstances,  upon  the  authority  of  Ex  parte  Bishop  (Crompton,  J., 
dissenting),  allowed  the  articles  to  be  enrolled  and  the  service  under 
them  to  be  computed  from  the  date  of  their  execution.    In  giving 
judgment,  Cockburn,  0.  J.,  says:  "The  court  has  alwavs  been  ready 
to  interfere  for  the  protection  of  the  revenue:  but,  under  this  recent 
act,  the  revenue  can  interfere  and  protect  itself;  and,  if  the  lords  of 
the  Treasury,  after  inquiry,  think  fit  to  allow  the  articles  to  be  stamped, 
we  ought  to  assume  that  they  are  the  best  judges  of  what  is  essential 
for  the  best  interests  of  the  revenue."     And  Wightman,  J.,  says^: 
'*  The  courts  formerly  had  to  protect  the  revenue  when  articles  were 
not  duly  stamped.    By  the  19  &  20  Vict  c.  81,  s.  3,  the  difficulty  is 
obviat^  by  the  power  which  the  Treasury  has  given  to  it  to  order, 
at  its  discretion,  instruments  to  be  stamped  after  the  six  months,  on 
payment  of  certain  penalties.    It  may  be,  *if  the  Treasury  r*8()3 
were  of  opinion  that  the  loss  was  not  obviated  by  the  penalty  '■ 
of  60i,  they  would  not  interfere:  but,  whether  it  be  for  the  loss  or 
gain  of  the  revenue,  they  are  the  best  judges;   and,  they  having 
decided  to  allow  the  articles  to  be  stamped,  I  do  not  see  why  this 
court  should  interfere."     [Eblb,  0.  J. — I  do  not  understand  that  we 
are  to  surrender  our  discretion  because  the  lords  of  the  Treasury  are 
content  to  take  the  duty  and  the  penalty.    In  Ex  parte  Breden,  12 
C.  B.  N.  S.  361  (E.  C.  h.  R.  vol.  104),  we  yielded  to  an  application  of 
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this  sort  where  it  was  made  td  appear  that  the  omission  to  pay  the 
duty  at  the  proper  time  was  the  result  of  aa  emergency  which  might 
be  justly  inferred  to  have  been  unforeseen  by  the  party.  But,  here, 
the  father  says  to  the  son,  "  Let  us  article  you,  and  we  will  trust  to  a 
kind  Providence  that  the  money  will  somehow  be  fortfaooming  I" 
1'hat  is  not  the  sort  of  emergency  that  I  can  act  upon.]  Looking  to 
all  the  circumstances  here, — seeing  that  the  parties  were  acting  boni 
fide  upon  a  reasonable  expectation  that  the  money  would  be  forth- 
eoming  in  due  time,  that  there  was  no  intention  to  speculate^  and  that 
the  failure  was  simply  the  result  of  &mily  misrortunes,  and  seeing 
that  the  claims  of  the  Treasury  are  satisfied, — it  is  submitted  that 
this  case  may  quite  as  fairly  be  said  to  fall  within  the  category  of  un- 
foreseen emergency  as  that  of  Ex  parte  Bishop. 

Erlb,  C.  J. — I  am  of  opinion  that  thia  application  should  be 
refused.  In  the  case  of  In  re  Breden,  we  laid  down  the  rule  in  these 
words :  ''  The  legislature  has  required  the  courts  to  see  that  many 
conditions  intended  to  secure  skill  and  respeotabilitv  in  attorneys 
have  been  complied  with,  amone  others,  indirectly,  that  the  stamp- 
duty  on  the  articles  of  clerkship  nas  been  paid.  As  to  this  payment) 
*S041  ^^^  Treasury  has  a  *direct  duty  in  respect  of  the  revenue ;  but, 
^  beyond  that,  the  judges  have  a  duty  to  see  either  that  the 
money  has  been  paid  in  due  time,  or  the  delay  aocounted  for,  before 
they  allow  the  enrolment,  and  order  the  service  to  count  from  the 
date  of  the  articles."  Uniformly,  whilst  I  was  in  the  Court  of  Queen^s 
Bench,  and  since  I  have  sat  here,  where  it  has  been  shown  that  the 
party  had  a  right  to  expect  that  the  money  had  been  or  would  be  duly 
paid,  but  contrary  to  good  faith  and  to  his  Just  expectations  the  pro- 
mise he  relied  on  was  broken,  we  have  considered  that  to  be  an  emer- 
gency entitling  him  to  indulgence.  The  case  of  In  re  Breden  was 
one  of  the  strongest  cases  of  that  sort  that  could  be.  The  applicant 
had  been  the  managing-clerk  to  an  attorney  who  died  leaving  a  widow 
and  a  young  son  who  could  not  take  up  the  business  and  carry  it  on. 
He  gave  his  services  to  them  and  their  friend  to  keep  the  business 
together,  and  succeeded  in  so  doing.  The  son,  as  soon  as  be  was 
admitted  an  attorney,  gave  him  his  articles ;  and  the  widow  promised 
to  pay  the  stamp-duty.  The  widow  failed  to  perform  her  promise; 
and,  when  his  belief  in  the  widow  &iled,  the  clerk  obtained  the  money 
from  another  source,  and  paid  the  duty  and  the  penalty  himself.  A 
more  meritorious  case  could  hardly  be  presented  to  the  oourt.  In 
Ex  parte  Bishop,  where  the  circumstances  were  something  of  the 
same  description  as  those  of  the  present  case,  the  court  were  going  to 
refuse  the  application ;  but,  finding  that  the  money  had  been  paid 
upon  the  faith  of  an  intimation  of  my  Brother  Willes, — ^who,  from 
having  examined  the  parties  at  Chambers,  knew  all  the  merits  of  the 
case, — that  he  intended  to  make  the  order,  we  allowed  it  to  be  done. 
It  was  entirely  upon  what  passed  between  my  Brother  Willes  and  tba 
court  that  that  case  proceeded.    In  Ex  parte  Herbert,  81  Law  J. 

-'  of  Queen's  Bench  certainly  seem  to  have  proceeded  upon  a 
very  vague  set  of  premises.  They  were  persuaded  to  come  to  the 
oonclusion  they  did  u^n  the  supposed  authority  of  £x  parte  Bishc^ 
and  they, — the  majority  of  them,  at  leasts — seem  to  express  an  ofi' 
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nton,  thaty  Aince  tf^e  recent  statute,  it  is  entirely  a  matter  of  revenue, 
and  that,  if  the  lords  of  the  Treasury  are  content  to  take  the  money, 
the  court  ought  to  be  satisfied  too.  I  cannot  but  say  that  the  words 
I  first  read  contain  my  deliberate  opinion  and  the  opinion  of  the 
ooorts  upon  this  subject  for  a  very  long  period  of  time.  The  court  is 
not  to  hold  a  solemn  inquiry  merely  for  the  purpose  of  learning 
whether  or  not  the  Treasury  has  accepted  the  duty  and  penalty.  It 
woqH  be  hardly  consistent  with  the  duty  of  the  court  to  sit  for  a 
whole  hour  merely  to  discuss  a  matter  of  that  sort.  I  cannot  assent 
to  anything  so  contrary  to  reason.  The  Court  of  Queen's  Bench 
thnnght  we  bad  set  them  the  example:  but  the  case  of  Ex  parte 
Bishop  certainly  did  not  intend  to  lay  down  any  such  doctrine.  I 
found  my  judgment  in  this  case  upon  the  principles  I  have  already 
mentioned.  The  applicant  here  had  no  reasonable  or  well-founded 
expectation  that  he  would  be  prepared  with  the  money.  He  enter* 
tained  a  strong  hope  that  somehow  or  other  he  would  find  the  money. 
I  do  not  consider  that  to  be  such  an  expectation  as  ought  to  be  acted 
upon.  I  see  no  such  unforeseen  emergency  in  this  case  as  to  consti- 
tate  it  an  exception  to  the  general  rule. 
The  rest  of  the  court  concurring,  Hayet  took  nothing. 
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Tb«  piraey  of  ft  pletara  or  onfrating  bj  tho  proootf  of  pbotograplij,  or  hj  unj  othor  proMCi 
BeebiBieal  or  otiierwiio  whortby  eopiot  maj  bo  iDdoflaitolj  mvltipHod,  U  witkia  tbo  statatoi 
(8  0. 2,  e.  13,  7  O.  3,  o.  38,  and  17  G.  3,  e.  67)  for  tho  protootion  of  artiili  and  oagraTort. 

This  was  an  action  for  the  infringentent  by  the  defendant  of  the 
plaintiff's  copyright  in  two  engravings,  the  one  from  Bosa  Bonheur's 
"Horse  Fair,"  the  other  from  Holman  Hunt's  "Light  of  the  World." 

The  cause  was  tried  before  Wilies,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  It  was  proved  that  the  plaintiff  was  the 
proprietor  of  the  two  engravings  above  mentioned,  and  that  the 
(defendant  had  copied  them  on  a  very  reduced  scale  by  means  of  pho- 
tography, and  sold  a  great  number  of  copies.  The  question  raised, 
was,  whether  copyfng  by  means  of  photography  was  an  infringement 
of  the  copyright  of  the  proprietor  within  the  meaning  of  the  Copy- 
right of  Engravings  Acts,  8  G.  2,  c.  IS,  7  G.  8,  c.  88,  and  17  G.  8, 
c57. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  entered  for 
the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  him  if  the  court  should  be  of  opinion  that  what  he  did 
was  not  an  infringement  within  the  above  statutes. 

Coleridge,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accord- 
ingly.— He  submitted  that  the  object  of  the  legislature  was  to  protect 
the  original  designer  from  having  bis  design  copied  by  painting,  and 
the  engraver  from  having  his  work  pirated  by  engraving ;  and  that 
the  statutes  were  never  intended  to  apply,  and  are  wholly  inapplicabla 
to  tlHi  re-production  by  means  of  the  new  art  of  .photography.  He 
nt&tted  to  Mnmy  v.  Heath,  1  B.  &  Ad.  804,  to  the  6  &  7  W.  4,  c. 
5%  irinofa  ntended  the  above-nientioned  statutes  to  Ireland,  and  to 
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♦^071  ^^^  observations  of  the  Master  of  the  *RoIls  thereon  in  Turner 
-I   i;.  Robinson,  10  Irish  Chancery  Reports  121,  610,  and  also  to 
the  International  Copyright  Act,  16  &  16  Vict  c.  12,  s.  14. 

Collier,  Q.  C,  Prentice,  and  W.  T.  Brandt^  now  showed  cause. — ^The 
question  is  whether  a  re-production  of  an  engraving  by  the  process 
of  photography  is  within  the  meaning  of  the  acts  for  the  protection  of 
engravings.    The  8  G.  2,  c.  IS,  is  intituled  *'An  act  for  the  encourage- 
ment of  the  arts  of  designing,  engraving,  and  etching  historical  and 
other  prints,  by  vesting  the  properties  thereof  in  the  inventors  and 
engravers,  during .  the  time  therein  mentioned :"  and,  after  reciting 
that  ''divers  persons  have  by  their  own  genius,  industry,  pains,  and 
expense,  invented  and  engraved  or  worked  in  mezzotinto  or  chiaro 
oscuro  sets  of  historical  and  other  prints,  in  hopes  to  have  reaped  the 
sole  benefit  of  their  labours ;  and  that  print-sellers  and  other  persons 
have  of  late,  without  the  consent  of  tjie  inventors,  designers,  and  pro- 
prietors of  such   prints,   frequently  taken  the  liberty  of  copying, 
engraving,  and  publishing,  or  causing  to  be  copied,  engravea,  ai^ 
published,  base  copies  of  such  works,  designs,  and  prints,  to  the  yfery 
great  prejudice  and  detriment  of  the  inventors,  designers,  and  proprie- 
tors thereof," — enacts,  that  "every  person  who  shall  invent  and  design, 
engrave,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  or  from  his 
own  works  and  invention  shall  cause  to  be  designed  and  engraved, 
etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any  historical  or 
other  print  or  prints,  shall  have  the  sole  right  and  liberty  of  print- 
ing and  reprinting  the  same  for  the  term  of  fourteen  years,  to  com- 
^mence  from  the  day  of  the  first  publishing  thereof,  which  shall  be 
truly  engraved,  with  the  name  of  the  proprietor,  on  each  plate,  and 
*S081  P'^^^^  ^^  every  such  print  or  prints ;  and  that,  if  any  print- 
^  seller  *or  other  person  whatsoever,  within  the  time  limited  by 
Uiis  act,  shall  engrave,  etch,  or  work  as  aforesaid,  or  in  any  manner 
copy  and  sell,  or  cause  to  be  engraved,  etched,  or  copied,  and  sold,  in 
the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the 
main  design,  or  shall  print,  re-print,  or  import  for  sale,  or  cause  to  be 
printed,  reprinted,  or  imported  for  sale,  any  such  print  or  prints,  or 
any  parts  thereof,  without  the  consent  of  the  proprietor  or  proprietors 
thereof  first  had  or  obtained   in  writing,  signed   by  him  or  them 
respectively  in  the  presence  of  two  or  more  credible  witnesses,  or, 
knowing  the  same  to  be  so  printed  or  re-printed  without  the  consent 
of  the  proprietor  or  proprietors,  shall  publish,  sell,  or  expose  to  sale, 
or  otherwise  or  in  any  other  manner  dispose  of,  or  cause  to  be  pub- 
lished, sold,  or  exposed  to  sale,  or  otherwise  or  in  any  other  manner 
disposed  of,  any  such  print  or  prints,  without  such  consent  first  had 
ana  obtained  as  aforesaid,  then  such  offender  or  offenders  shall  forfeit 
such  plate  or  plates  on  which  such  print  or  prints  are  or  shall  be  copied, 
and  all  and  every  sheet  or  sheets  (being  part  of  or  whereon  such  print  or 
prints  are  or  shall  be  copied  or  printed),  to  the  proprietor  or  proprie- 
tors of  such  original  print  or  prints,  who  shall  forthwith  destroy  and 
damask  the  same ;  and,  further,  that  every  such  offender  or  offenders 
shall  forfeit  6^.  for  every  print  which  shall  be  found  in  his,  her,  or 
their  custody,  either  printed  or  published  and  exposed  to  sale  or  other* 
v/'uG  disposeid  of  contrary  to  the  true  intent  and  meaning  of  this  act." 
The  next  act,  the  7  G.  8,  c.  88,  which  was  passed  in  oonsequence  of 
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the  decision  of  Lord  Hardwicke  in  Jefferys  v.  Baldwin,  1  Ambler  164, 
extends  the  protection  to  any  person  making  an  engraving  from  the 
original  work  of  another.    Its  title  is,  "An  act  to  amend  and  render 
more  effectual  an  act  made  in  the  8  G.  2  for  encouragement  *of  r^oAQ 
the  arts  of  designing,  engraving,  and  etching  historical  and  ^ 
other  prints,  and  for  vesting  in  and  securing  to  Jane  Hogarth,  widow, 
the  property  in  certain  prints."     The  1st  section   recites  that  the 
former  act  had  been  found  ineffectual  for  the  purposes  thereby  intended, 
and  enacts  that  "all  and  every  person  and  persons  who  shall  invent 
or  design,  engrave,  etch,  or  work  in  mezzotinto  or  ohiaro  oscuro,  or 
from  his  own  work,  design,  or  invention,  shall  cause  or  procure  to  be 
designed,  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro  oscuro, 
any  historical  print  or  prints,  or  any  print  or  prints  of  any  portrait,  con- 
versation, landscape,  or  architecture,  map,  chart,  or  plan,  or  any  other 
print  or  prints  whatsoever,  shall  have,  and  are  hereby  declared  to  have, 
the  benefit  and  protection  of  the  said  act  and  this  act,"  under  the  restric* 
tions  and  limitations  thereinafter  mentioned.    The  2d  section  enacts, 
that  ''all  and  every  person  and  persons  who  shall  engrave,  etch,  or 
work  in  mezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  etch^cf, 
or  worked,  any  print  taken  from  any  picture,  drawing,  model,  or 
sculpture,  either  ancient  or  modern,  shall  nave  and  ate  hereby  declared 
to  have  the  benefit  and  protection  of  the  said  adt  and  this  act  for  the 
terra  hereinafter  mentioned  (28  years,  s.  7),  in  like  manner  as  if  sue)*, 
print  had  been  graved  or  drawn  from  the  original  design  of  such 
graver,  etcher,  or  draftsman ;  and,  if  any  person  shall  engrave,  print, 
and  publish,  or  import  for  sale,  any  copy  of  any  such  print,  contrary 
to  the  true  intent  and  meaning  of  this  and  the  said  former  act,  every 
such  person  shall  be  liable  to  the  penalties  contained  in  the  said  act, 
to  be  recovered  as  therein  and  hereinafter  is  mentioned."    And  s.  3 
reserves  to  Hogarth's  widow  the  sole  right  of  printing  and  re-printing 
his  engravings  for  twenty  years  from  the  Ist  of  January,  1767.    Then 
came  the  17  Q.  8,  c.  67,  upon  ^hich  this  action  is  founded,   r»Qi  a 
^which,  after  reciting  that  the  former  acts  **  had  not  effectually  *- 
answered  the  purposes  for  which  they  were  intended,  and  that  it  was 
necessary,  for  the  encouragement  of  artists,  and  for  securing  to  thei^ 
the  property  of  and  in  their  works,  and  for  the  advancement  and 
improvement  of  the  aforesaid  arts,  that  such  further  provisions  should 
be  made  as  were  thereinafter  mentioned  and  contained,"  enacts,  that, 
"if  any  engraver, , etcher,  print-seller,  or  other  person,  shall,  within 
the  time  limited  by  the  aforesaid  acts  or  either  of  them,  engrave,  etch, 
or  work,  or  cause  or  procure  to  be  engraved,  etched,  or  worked,  in 
mezzotinto  or  chiaro  oscuro,  or  otherwise  or  in  any  other  manner  copy, 
in  the  whole  or  in  part,' by  varying,  adding  to,  or  diminishing  from 
the  main  de9ign,  or  shall  print,  re-print  or  import  for  sale,  or  cause 
or  procure  to  be  printed,  re-printed,  or  imported  for  sale,  or  shall 
publish,  sell,  or  otherwise  dispose  of,  or  cause  or  procure  to  be  pub- 
lished, sold,  or  otherwise  disposed  of,  any  copy  or  copies  of  any 
historical  print  or  prints,  or  any  print  or  prints  of  any  portrait,  conver- 
sation, landscape,  or  architecture,  map,  chart,  or  plan,  or  any  other 
print  or  prints  whatsoever,  which  ,hath  or  have  been  or  shall  be 
engraved,  etched,  drawn,  or  designed  in  any  part  of  Great  Britain, 
without  the  express  consent  of  the  proprietor  or  proprietors  thereof 
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first  bad  and  obtained  in  writing,  signed  by  him,  her,  or  them  respect- 
ively with  his,  her,  or  their  own  hand  or  hands,  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  then  every  such  pro- 
prietor or  proprietors  shall  and  may  by  and  in  a  special  action  npon 
the  case  to  oe  brought  against  the  person  or  persons  so  offending  recover 
such  damages  as  a  jury  on  the  trial  of  such  action,  or  on  the  execntion 
of  a  writ  of  inquiry  thereon,  shall  give  or  assess,  together  with  double 
costs  of  suit"  The  15  &  16  Yict  o.  12,  s.  14,  declares  that  the  provisions 
♦a in  *^®  above  acts,  and  also  of  the  6  &  7  W,  4,  c.  69,  "  are  in- 

-I  tended  to  include  prints  taken  by  lithography  or  any  other 
mechanical  process  by  which  prints  or  impressions  of  drawings  or  de- 
signs are  capable  of  being  multiplied  indefinitely,  and  the  said  acts 
shall  be  construed  accordingly."    The  question  is,  whether  a  resem- 
blance taken  by  means  of  photography,  which  is  a  mechanical  as  much 
as  a  chemical  process,  is  not  a  "copy"  within  the  meaning  of  these 
acts.    It  is  the  most  perfect  of  all  known  modes  of  taking  copies: 
every  line  and  every  shade  is  re-produced  exactly  as  in  the  original; 
^nd  there  is  no  limit  as  to  the  size  in  which  it  may  be  taken.    In 
Webster*8  Dictionary,  a  ''  copy"  is  said  to  be  "  a  likeness  or  resem- 
blance of  any  kind," — *'  the  form  of  a  picture  or  statue  according  to 
the  original."     [VFilles,  J. — The  argument  on  the  other  side  is,  that 
the  statutes  by  ''copy*'  mean  only  that  which  is  intended  to  pass  or 
which  may  pass  for  the  original  print  or  engraving ;  and  that  a  mul- 
tiplication by  an  art  or  process  at  the  time  unknown  cannot  have  been 
in  the  contemplation  of  the  legislature.]    In  West  v.  Francis,  6  B.  & 
Aid.  737,  743  (E.  C.  L.  B.  vol.  7),  1  D.  &  B.  400,  Bayley,  J.,  says: 
**  A  copy  is  that  which  comes  so  near  to  the  original  as  to  give  to  everj 
person  seeing  it  the  idea  created  by  the  original."    If  these  are  not 
copies  of  the  plaintiff's  pictures,  wut  are  they  ?    It  can  make  no  dif- 
ference that  tne  art  of  photography  was  not  known  at  the  time  these 
acts  passed.    A  copy  by  means  of  photography  is  the  most  pemicions 
of  all  copies,  seeing  that  such  copies^may  be  indefinitely  produced  at 
a  comparatively  trifling  cost.  [Willbs,  J. — Would  a  pen-and-ink  copy 
be  within  the  acts  ?]    It  is  submitted  that  it  would.    The  25  &  26 
*S121  ^^^^'  ^'       ^^)  ^leaves  this  question  untouched,  probably  be- 
^  cause  the  legislature  conceiyed  it  to  be  already  provided  for  bj 
the  former  acts. 

Coleridge^  Q.  C,  and  Bew,  in  support  of  the  ntle.-«-The  object  of  the 
legislature  in  passing  the  statutes  upon  which  this  question  arises,  was 
to  remedy  certain  specific  evils ;  and  their  language  is  not  to  be  ex- 
tended by  intendment  to  a  supposed  evil  which  could  not  have  been 
within  their  contemplation.  It  is  submitted  that  photography  was 
not  within  the  contemplation  of  the  earlier  statutes;  and  that  the 
copies  in  question  are  not  within  the  mischief  which  was  aimed  at» 
even  if  the  court  should  be  of  opinion  that  the  prohibition  extends  to 

(a)  The  Itl  Metion  of  that  ttatate  enaeti  that  "the  Mthor,  beins  a  British  raVJeei  or  naiJcfit 
within  the  ^eminient  of  the  Crowo,  of  every  origiBoI  peintiDg,  drswing  uid  pkoitgrapk  wbkb 
ebftU  be  or  ^laU  hsve  boea  aiado  either  fai  the  Britiih  domtniooa  or  ebewhere^  mi4  whieh  ahall  aat 
have  beeo  aold  or  diapoaed  of  before  the  eoBiBeneeiMni  of  ^hia  t»f,  and  faia  aaaigM^  ahaH  han 
the  aole  aad  ezelaiiTo  right  of  fi«pjing»  engimTiaf ,  feprodnctos^  amd  mnltlpljhif  aoiab  poitetiof 
or  drawing,  and  the  deaign  thereof,  or  aaeh  photegraphy  and  the  n^gatbro  thotaoC  bj  evj 
•■4  oCaay  aiie,  for  ^  tana  of  the  astiUBl  Ulb  of  aneh  aathor,  and  aerea  f9U9  aAarbii 
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the  multiplication  of  the  original  by  any  means.  That  they  are  not 
within  the  words  of  the  acts,  is  clear.  Copyright,  at  common  law,  m 
a  thing  which  has  been  published,  must,  since  the  decision  of  the 
House  of  Lords  in  Jeiferys  v.  Boosey,  4  House  of  Lords  Cases  81*^, 
be  considered  as  out  of  the  question.  If  any  exists  at  all,  it  must  be 
Tinier  some  statute.  The  mischief  pointed  at  by  the  first  act,  8  G.  2, 
c.  13,  was,  injury  to  the  reputation  of  the  artist  by  putting  forth  base 
imitations.  The  protection  afforded  by  that  act  being  found  inade- 
quate, the  7  O.  8,  c.  88,  was  passed.  The  2d  section  of  that  act  fnr 
the  first  time  extends  the  protection  to  engravers;  and  the  pirn<v 
•there  pointed  at  is  by  engraving  and  printing.  Then  comes  r»oi » 
the  17  G.  8,  c.  57,  which  recites  the  two  former  acts,  and  pro-  *■ 
feases  to  render  their  provisions  more  effectual :  it  speaks  of  copying 
in  any  other  manner  than  by  engraving,  etching,  or  working  in  mez- 
zotinto  or  chiaro  oscuro.  These  words,  however,  being  found  in  an 
act  of  parliament  creating  a  monopoly,  are  not  to  be  unreasonably  or 
annecessarily  extended :  they  must,  consistently  with  the  general 
rule  which  guides  the  construction  of  acts  of  parliament,  be  held  to 
refer  to  a  multiplication  of  copies  in  any  other  manner  ejusdem  gen- 
eris with  those  described  in  the  particular  words  which  precede  them. 
If  the  thing  with  which  the  defendant  is  charged  is  not  within  the 
two  earlier  statutes,  it  is  impossible  to  say  that  anything  could  have 
been  contemplated  by  the  legislatui'e  as  falling  within  these  general 
words  which  was  not  in  the  minds  of  those  who  framed  the  former 
acts.  The  17  G.  8,  c.  67,  was  merely  intended  to  increase  the  protec- 
tion against  the  old  grievance.  Then  comes  the  15  &  16  Yict.  c.  12, 
8. 14,  which  extends  the  provisions  of  the  former  acts  to  '*  lithographs 
and  certain  other  impressions.'*  [Willes,  J. — It  declares  that  they 
are  within  them.]  It  protects  lithographs  from  being  pirated.  At 
the  time  that  act  passed  photography  was  well  known ;  and  yet  no 
mention  is  made  of  it,  for  it  can  hardly  be  said  to  fall  within  the  de- 
scription of  "a  mechanical  process."  The  cases  of  Murray  v.  Heath, 
1  B.  &  Ad.  804  (E.  0.  L.  R.  vol.  20),  and  West  v.  Francis,  5  B.  &  Aid. 
787  (E.  C.  L.  R.  vol.  7),  1  D.  &R.400.  throw* no  light  whatever  upon 
the  subject.  The  statutes  88  G.  8,  c.  71,  54  G.  8,  c.  56,  and  13  &  14 
Vict.  c.  104,  ss.  6,  7,  which  deal  with  the  sister  art  of  sculpture,  are 
very  much  in  pari  materifi.  Their  object  was  to  protect  the  sculptor 
against  spurious  imitations  of  works  of  genius  by  reproducing  them 
cither  in  marble  or  plaster  of  Paris, — not  against  'drawings  or  r«Qi  j 
other  similar  representations  of  them.  Then,  these  little  pbo-  *■ 
tographs,  thougn  in  some  sense  oopies,  clearly  are  not  copies  against 
which  the  act  was  levelled.  They  eannot  deceive;  and  tney  address 
themselves  to  a  totally  different  and  distinct  class  of  purchasers.  If 
they  are  copies  within  the  act^  wood-cuts,  worsted-work,  and  the 
coarse  paintings  on  porcelain  dinner  or  dessert-servioes  must  equally 
be  witnin  it.  [Ebatino,  J. — Do  you  go  the  length  of  saying  that 
there  can  be  no  "eopy**  of  an  engraving,  within  the  act,  otherwise 
than  by  means  of  an  engraving  7]  Yes,  though  for  the  purposes  of 
this  case  it  is  not  necessary  to  push  the  argument  quite  to  that  extent 
[Bylss,  J. — May  a  man  make  and  sell  a  pen-and-ink  copy  of  a  print, 
without  being  guilty  of  an  infringement  of  the  rights  of  the  propri- 
etor T]    Unquestionably,  he  may.    To  constitute  the  offence,  the  copj 
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must  be  a  thing  which  may  be  taken  for  that  which  it  represents.  AH 
that  is  required  to  be  guarded  against  in  the  case  of  a  work  of  art»  is» 
spurious  and  deceptive  imitation.  Take  away  from  a  picture  its  colour, 
form,  and  size,  and  you  take  from  it  all  its  beauty  and  attraction. 

Erle,  C.  J. — The  question  raised  for  oar  consideration  in  this  case, 
is  whether  the  publication  and  sale  of  photographic  copies  of  an  engrav- 
ingin  which  there  is  a  subsisting  copyright,  is  an  infringement  within 
the  meaning  of  the  8  Q.  2,  c.  18,  7  G.  8,  c.  88,  and  17  Q.  8,  c.  57.  I 
am  of  opinion  that  it  is.  The  code  of  statutes  protecting  the  rights 
of  engravers  begins  with  the  8  G.  2,  c.  18.  That  statute  recites  that 
divers  persons  have  by  their  own  genius,  industry,  pains,  and  ex- 
pense, invented  and  engraved  or  worked  in  mezzotinto  or  chiaro 
oscuro  sets  of  historical  and  other  prints,  in  hopes  to  have  reaped  the 
sole  benefit  of  their  labours ;  and  that  print-sellers  and  other  persons 
*S151  >^^^®  ^^  ^^^»  *  without  the  consent  of  the  inventors,  designers, 
^  and  proprietors,  of  such  prints,  frequently  taken  the  liberty  of 
copying,. engraving,  and  publishing,  or  causing  to  be  copied,  engraved, 
and  published,  base  copies  of  such  loorks,  designs,  and  prints,  to  the  very 
great  prejudice  and  detriment  of  the  inventors,  designers,  and  pro- 
prietors thereof.  But  the  preamble  does  not  control  the  enacting 
part  of  the  statute:  and  the  enacting  part,, after  vesting  in  "every 
person  who  shall  invent  and  design,  engrave,  etch,  or  work  in  mez- 
zotinto or  chiaro  oscuro,  or  from  his  own  works  and  invention  shall 
cause  to  be  designed  and  engraved,  etched,  or  worked  in  mezzotinto 
or  chiaro  oscuro,  any  historical  or  other  print  or  prints,"  the  sole 
right  of  printing  the  same  for  fourteen  years,  goes  on  to  provide,  that, 
"if  any  print-seller  or  other  person  whatsoever,  within  the  time 
limited  by  this  act,  shall  engrave,  etch,  or  work  as  aforesaid,  or  in 
any  manner  copy  and  sell,  or  cause  to  be  engraved,  etched,  or  copied, 
and  sold,  in  the  whole  or  in  part,  by  varying,  adding  to,  or  diminish- 
ing from  the  main  design,  or  shall  print,  re-print,  or  import  for  sale, 
or  cause  to  be  printed,  re-printed,  or  imported  for  sale,  any  such  print 
or  prints,  or  any  parts  thereof,"  without  consent,  "  or,  knowing  the 
same  to  be  so  printed  or  re-printed  without  the  consent  of  the  pro- 
prietor or  proprietors,  shall  publish,  sell,  or  expose  to  sale,  or  other- 
wise in  any  other  manner  dispose  of,  or  cause  to  be  published,  &c., 
any  such  print  or  prints,  without  such  consent  first  haa  and  obtained 
as  aforesaid,"  such  ofiender  shall  incur  certain  penalties.  That  statute 
in  its  enacting  part  goes,  as  it  seems  to  me,  very  much  beyond  the 
evil  suggested  by  Mr.  Coleridge,  viz.  the  injury  to  the  fame  and 
reputation  of  the  artist  by  the  circulation  of  inferior  imitations  of  the 
productions  of  his  genius.  Engravings  are  things  having  a  commer- 
*8161  ^^^^  value,  and  the  *Btatute  gives  protection  to  the  money 
-'  value  of  the  creation  of  the  artist's  mind.  Then  came  the  7  6. 
8,  c.  88,  which,  extending  the  period  from  fourteen  to  twenty-eight 
years,  gives  the  same  sort  of  protection  to  the  engraver  who  puts  on 
the  plate  the  creations  of  the  mind  of  another :  but  the  words  of  pro- 
hibition in  that  act  are  not  so  wide  as  those  of  the  statute  I  am  about 
to  refer  to.  The  statute  upon  which  this  action  is  more  immediately 
founded,  is  the  17  Q.  8,  c.  57.  The  title  of  that  act  is,  '<  An  act  for 
more  effectually  securing  the  property  of  prints  to  inventors  and 
engravers  by  enabling  them  to  sue  for  and  recover  penalties  in  cer* 
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tain  cases.'*  It  recites  the  two  former  acts,  8  O.  2,  c.  13,  and  7  G.  8, 
c.  38,  and  farther  recites  that  those  acts  "  had  not  effectually  answered 
the  purposes  for  which  they  were  intended,  and  that  it  was  necessary, 
for  the  encouragement  of  artists,  and  for  securing  to  them  the  pro- 
perty or  and  in  their  works,  and  for  the  advancement  and  improve- 
ment of  the  aforesaid  arts,  that  such  further  provisions  should  be 
made  as  were  thereinafter  mentioned  and  contained.''  And  it  enacts, 
that.  "  if  any  engraver,  etcher,  print-seller,  or  other  person,  shall, 
within  the  time  limited  by  the  aforesaid  acts  or  either  of  them, 
engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved,  etched, 
or  worked,  in  mezzotinto,  chiaro  oscuro,  or  otherwise  or  in  any  other 
manrier  copy,  in  the  whole  or  in  part,  by  varying,  adding  to,  or  dimi- 
nishing from  the  main  design,  or  shall  print,  re-print,  or  import  for 
sale,  or  cause  or  procure  to  be  printed,  re-printed,  or  imported  for 
sale,  or  shall  publish,  sell  or  otherwise  dispose  of,  or  cause  or  procure 
to  be  published,  sold,  or  otherwise  disposed  of,  any  copy  or  copies  of 
any  historical  print  or  prints,  or  any  print  or  prints  of  any  portrait,  Con- 
versation, &c.,  which  bath  or  have  been  or  shall  be  engraved,  etched, 
drawn,  or  designed  in  any  part  of  Great  Britain,"  without  consent 
^A;c.,  the  offender  shall  be  liable  to  an  action,  &c.  That  statute  r»Di  7 
contains  very  wide  words  for  the  protection  of  the  proprietor  *■ 
of  an  engraving  against  piracy.  The  question  is,  whether  a  photo* 
grapher  who  has  taken  a  photograph  of  an  engraving  or  print  has  in 
any  manner  copied  that  engraving  or  print.  The  very  statement  of 
the  proposition  suggests  the  answer.  The  object  of  the  statute,  to 
my  mind,  was,  not  merely  to  prevent  the  reputation  of  the  artist  from 
being  lessened  in  the  eyes  of  the  world,  but  to  secure  to  him  the  com- 
mercial value  of  his  property, — to  encourage  the  arts,  by  securing  to 
the  artist  a  monopoly  in  the  sale  of  an  object  of  attraction.  If  that 
be  the  object  of  the  statute,  it  is  plain  that  a  photographic  copy  may 
excite  in  the  mind  of  the  beholder  the  same  pleasurable  emotions  as 
would  be  communicated  by  a  copy  of  any  other  description :  and  I 
see  no  reason  why  these  very  wide  and  general  words  should  not  be 
construed  according  to  their  plain  and  ordinary  meaning,  and  be  held 
to  aipply  to  any  mode  of  copying  known  at  that  time  and  to  such 
other  modes  of  multiplying  copies  as  the  ingenuity  of  man  may  from 
time  to  time  discover.  Is  a  reproduction  of  the  print  by  photography 
a  manner  of  copying?*  To  that  I  answer  in  the  affirmative:  and, 
whether  the  photographic  copy  is  of  the  same  size  as  the  original,  or 
is  enlarged  or  yery  much  diminished,  the  statute  has  in  terms  pro- 
vided for  that.  It  is  not  the  extent  of  the  paper  covered  by  the  pic- 
ture which  conveys  the  pleasure  to  the  mind.  Thus,  in  the  repre- 
sentation of  '*  The  Horse  Fair,"  we  feel  the  same  degree  of  pleasure 
in  looking  at  the  forms  and  attitudes  of  the  beautiful  animals  there 
portrayed  whether  we  see  them  in  the  size  in  which  they  are  drawn 
in  the  original  picture,  or  in  the  reduced  size  of  the  engraving,  or  in 
the  still  more  diminished  form  in  which  they  appear  in  the  r^rgi  o 
^photograph.  I  cannot  help  thinking  that  the  value  of  the  *- 
plaintiiTs  property  would  be  sensibly  diminished  if  the  multiplication 
of  copies  by  means  of  photography  were  held  to  be  lawful.  It  seems 
to  me  that  the  making  of  copies  in  that  way  and  selling  them  is  with- 


318  GAMBART  v.  BALL.    S.  T.  1863. 

io  the  words  as  well  as  the  misohief  of  the  act.    For  these  reaaoos  I 
am  of  opiDion  that  the  plaintiff  is  entitled  to  retain  his  verdict. 

WiLLES,  J. — I  am  of  the  same  opinion,  though  I  own  that  I  should 
not  have  been  disposed  to  concur  if  it  had  been  necessary  in  the  view 
we  take  of  the  statute  to  hold  that  a  copy  made  by  pen  or  pencil 
would  be  an  infringement.  I  think  the  statute  is  capable  of  being 
explained  as  read  by  my  Lord,  so  as  to  include  any  process  in  the 
arts  the  result  of  which  is  to  produce  an  indefinite  number  of  copies. 
Etching  is  partly  a  mechanical  and  partly  a  chemical  process.  Not- 
withstanding the  ordinary  rule  of  construction,  that  general  words  in 
a  statute  following  particular  words  are  to  be  restricted  in  their  mean- 
ing to  the  particular  words  preceding,  I  think  the  word  "  copy"  here 
may  very  well  apply  to  a  copying  by  any  process  by  which  copies 
may  be  indefinitely  muhipliea.  To  comprehend  these,  the  act  need 
not,  as  it  appears  to  roe,  be  construed  to  extend  to  a  copying  by  hand.  ji 
Copying  by  means  of  photography  fiills  clearly  within  the  mischief 
of  the  statute,  and,  construed  in  the  manner  pointed  out  by  my  Lord,  j 
within  its  words  also.  I  have  thought  it  necessary  to  add  this  expla-  ji 
nation,  because  at  first  I  felt  a  difficulty  as  to  copying  by  hand.  The  i 
defendant  has  been  guilty  of  an  infringement,  and  the  rule  must  be 
discharged. 

Byles.  J. — I  am  entirely  of  the  same  opinion.  It  is  unnecessary 
*3191  ^  answer  the  question  I  put  to  Mr.  Rew,  *viz.,  whether  a  man 
-'  might  make  and  sell  a  pen-and-ink  copy  of  a  print,  without 
being  guilty  of  an  infringement  of  the  rights  of  the  proprietor.  The 
confusion  of  words  in  these  statutes  is  great;  but  I  think  no  one  will 
say  that  they  will  fail  for  want  of  words.  The  17  G.  3,  o.  67.  enacts^ 
that,  if  any  engraver,  etchei*,  print-seller,  or  other  person,  shall  en- 
grave, etch,  or  work,  or  cause,  &c.,  in  mezzotinto  or  chiaro  oscuro,  or 
otherwise  or  in  any  other  manner  copy,  in  the  whole  or  in  part,  by  vary- 
ing, adding  to,  or  diminishing  from  the  main  design,  or  shall  print, 
re-print,  or  import  for  sale,  &;c.,  or  shall  publish,  sell,  or  otherwise 
dispose  of,  &c.,  any  print,  &c.,  without  the  consent  of  the  proprietor, 
certain  consequences  shall  follow.  What  would  be  the  case  if  the 
alleged  infringement  were,  as  suggested,  the  transferring  the  design 
to  a  carpet,  or  a  piece  of  Berlin  wool-work,  or  a  porcelain  table-ser- 
vice, one  need  not  inquire.  But  I  entertain  no  doubt  that  the  statute 
includes  all  processes  for  the  indefinite  mulUpIication  of  copies,  whe- 
ther mechanical  or  otherwise.  When  the  statute  declares  mechanical 
processes  of  multiplying  copies  to  be  within  it^  no  doubt  it  would 
have  declared  the  multiplication  by  meana  of  photography  to  be  with- 
in it,  if  the  art  of  photography  had  then  been  known.  It  is  a  pro- 
cess partly  mechanical  and  partly  chemical. 

Keating,  J. — I  am  of  the  same  opinion.  The  object  of  these  acts 
of  parliament  wa3  not  simply  the  protection  of  the  reputation  of  the 
artist  or  the  engri^ver,  but  to  protect  him  against  the  invasion  of  ha 
substantial  commercial  property  in  the  work  of  his  genius  or  of  bis 
industry.  That  being  so.  in  order  to  be  satisfied  that  a  multiplication 
of  copies  by  means  of  photography  would  seriously  invade  that  pro- 
perty, one  need  only  look  at  the  beautiful  array  of  photographic 
4^3201  ^op'^s  ^which  meets  the  eye  at  every  turn.  If,  as  Mr.  Cote- 
^  ridge  has  contended,  the  object  of  the  statutes  was  merely  to 
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proteot  engravingfl  from  being  pirated  by  means  of  engraving,  it  ia 
diffionU  to  see  why  the  legislature  should  have  used  so  many  and 
sach  large  and  coroprehensire  words.  I  am  of  opinion  that  those 
words  are  abundant  to  include  copies  effected  by  means  of  photo- 
graphy.  Rule  discharged. 
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A  ngfwtten  of  peijory  on  tbe  part  of  tbo  defendmit  and  bis  witnoMOf,  and  that  fresli  OTidenoe 
bai  boon  diaeoTored  by  tbo  plainlUT  tinee  tbe  expiration  of  tbe  time  for  moring  for  a  new  trial, 
•Jfords  no  gronnd  for  aaking  tba  oonrt  to  dispenae  witb  tbe  60tb  rale  of  Hilary  Term,  1853. 

This  was  an  action  for  the  alleged  infringement  by  the  defendant,  a 
bookseller  and  stationer  at  Exeter,  of  the  plaintiff's  copyright  in  an 
engraving  of  Holman  Hunt's  celebrated  picture  of  "The  Light  of  the 
World,"  by  the  sale  of  photograph  copies  thereof. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  at  Westminster 
in  this  term,  the  jury  declined  to  believe  the  unsupported  statement 
of  the  only  witness  called  on  the  part  of  the  plaintiff  to  prove  the 
sale  by  the  defendant  of  a  photograph  copy  of  the  plaintiff's  engrav- 
iDg.  and  accordingly  returned  a  verdict  for  the  defendant. 

Brandtj  on  the  last  day  of  Easter  Term,  moved  for  a  new  trial,  oj^ 
the  ground  of  surprise.  The  motion  was  founded  upon  an  affidavit 
of  the  plaintiff's  attorney,  stating,  amongst  other  things,  that,  being 
induced  by  the  correspondence  which  had  taken  place  with  the  de- 
fendant before  the  commencement  of  the  action,  to  ^believe  r^gni 
that  he  intended  to  rest  his  defence  upon  his  right  in  law  to  ^ 
sell  the  copies  in  question,  and  having  no  reason  to  believe  that  the 
foci  of  the  sate  would  be  disputed,  he  did  not  conceive  it  to  be  neces- 
sary to  take  down  more  than  two  witnesses,  but,  that,  when  he  came 
to  the  trial,  he  found  that  the  transaction  with  one  of  the  witnesses 
took  place  more  than  six  months  before  the  commencement  of  the 
action, — and  suggesting  perjury  on  the  part  of  the  defendant  and  his 
witness.  There  was  also  an  affidavit  of  the  witness  who  had  deposed 
to  the  purchase  of  a  cop^  at  the  trial,  and  who  repeated  his  state^ 
ment;  and  also  an  affidavit  of  a  witness  discovered  since  the  trial, — a 
person  in  the  employ  of  "the  agent  at  Exeter  for  the  sale  of  the 
plaintiff's  engraving  called  'The  Light  of  the  World,'" — who  swore, 
that,  within  the  last  three  or  four  months,  the  defendant  had  called 
bis  attention  to  a  quantity  of  photographic  copies  of  the  engraving 
of  ^  The  Light  of  the  World,"  and  had  told  him  he  had  plenty  more 
of  them  for  sale,  and  offered  to  sell  him  copies;  and  that  he  had 
since  the  month  of  April,  1862,  and  before  the  21st  of  October,  1862, 
seen  in  the  defendant's  window  photographic  copies  of  the  said 
engraving  exposed  for  sale.  The  learned  counsel,  in  answer  to  an 
intimation  from  the  court  that  his  motion  was  out  of  time,  referred  to 
a  ease  of  Willis  v.  Bennett,  Barnes  443,  the  note  of  which  is  as 
follows : — **  Belfield  moved  for  a  new  trial  after  the  four  days  expired, 
but  before  judgment  entered  on  the  verdict,  and  obtained  a  rule  to 
show  cause:  but  the  court  declared,  that,  for  the  future,  no  such 
motion  should  be  received  after  the  four  days,  unless  where  ihefoundxy- 
Hon  qf  the  tnoiian  be  a  fad  not  disclosed  to  the  party  till  after  that  ttfru." 
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[Bylbs,  J. — I  believe  this  has  never  been  allowed  since  Barnes's 
*S221  ^^"^®'  except  where  counsel  has  by  mistake  *moved  in  the 
J  wrong  court,  and  so  inadvertently  let  the  time  for  moving  slip 
by.fa)] 

Eble,  C.  J. — This  is  not  res  noviter  ad  notitiam  veniens.  That 
which  is  now  deposed  to  is  evidence  which  a  little  more  diligence 
would  have  enabled  the  plaintiff's  attorney  to  bring  forward  at  the 
trial.  The  circumstances  must  be  very  peculiar  indeed  to  induce  me 
to  depart  from  the  ordinary  rule. 

The  rest  of  the  court  concurring,  Bule  refused. 

(a)  See  Johnson  v.  Warwioki  17  C.  B.  616  (E.  C.  L.  B.  ToL  84);  and  see  Cooper  p.  Uojd,6 
a  B.  N.  6.  519  (E.  C.  L.  B.  toL  95). 


ZYCHLINSKI  V.  MALTBY  and  Another.    May  8. 

It  is  no.  objection  to  a  motion  for  teenrity  for  costs  on  the  ground  thst  the  plaintiff  (s 
foreigner  having  a  rery  shadowy  residenoe  in  this  eoontry)  has  assigned  his  interest  in  tks 
leaait  of  the  action, — that  the  fact  was  linown  to  the  delbndant  more  thaa  a  year  ago,  and  thsl 
the  cause  is  ripe  for  trial. 

This  was  an  action  for  an  alleged  malicious  prosecution  of  the 
plaintiff  by  the  defendants. 

Sir  0.  Honyman,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  on  behalf  of  the  defendants  calling  upon  the  plaintiff  to  show 
cause  why  the  further  proceedings  in  this  cause  should  not  be  stayed 
until  security  should  be  given  by  the  plaintiff  for  costs. — the  plaintiff 
being  out  of  the  jurisdiction  of  the  court,  and  the  cause  being  pro- 
secuted solely  for  the  benefit  of  third  persons;  and  why  the  plaintiff 
or  his  attorney  should  not,  within  such  time  as  the  court  should 
direct,  declare  in  writing  to  the  defendants'  attorneys  the  particulars 
of  the  profession,  occupation,  or  quality,  and  place  of  abode,  of  the 
plaintiff 

*3231  *^^^  motion  was  founded  upon  an  affidavit  stating  in  sab- 
-■  stance  that  the  plaintiff  was  a  foreigner  and  had  no  permanent 
residence  within  the  jurisdiction  of  the  court,  and  that  the  plaintiff^s 
attorney  had  refused  to  give  his  address;  that  the  plaintiff  was  the 
respondent  in  a  suit  in  the  Divorce  Court  wherein  his  wife  (the 
daughter  of  the  defendant  Maltby)  obtained  an  absolute  divorce  from 
him  on  the  ground  of  cruelty  and  adultery ;  that  the  oosts  of  that  sail 
were  taxed  at  1857.  I65.  9d,,  and  had  been  ordered  to  be  paid  by  the 
plaintiff,  but  had  not  been  paid ;  that  diligent  search  had  been  made 
for  the  plaintiff  in  the  town  of  Nottingham  (where  he  had  been  said 
to  have  been  residing)  and  the  neighbourhood,  and  elsewhere,  but  the 
deponent  had  been  unable  to  learn  or  trace  his  residence  or  address; 
that  it  was  believed  that  the  action  was  not  being  carried  on  for  the 
benefit  of  the  plaintiff  himself,  but  for  the  benefit  of  certain  persons 
who  had  advanced  money  to  the  plaintiff*  to  enable  him  to  carry  it  on, 
by  way  of  speculation  on  the  result,  and  who  stated  that  they  expected 
to  be  repaid  their  advances  out  of  the  damages  the  plaintiff  alleged  he 
should  recover  against  the  defendants,  as  set  forth  in  a  letter  from  the 
plaintiff  to  the  brother  of  the  defendant  Maltby ;  that  one  F.  E.,  of, 
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&Cm  was  one  of  the  speculators  referred  to,  and  was  the  same  person 
who  had  made  an  affidavit  in,  answer  to  a  summons  before  Blackburn, 
J^  at  Chambers,  on  the  24th  of  March  last ;  that  such  affidavit  was 
produced  before  Blackburn,  J.,  on  the  hearing  of  the  defendants' sum- 
mons, after  a  week's  time  had  been  given  by  the  learned  judge  to  the 
plaintiET  to  answer  the  matters  contained  in  the  affidavit  filed  on  the 
defendants'  behalf  on  taking  out  such  summons ;  that  the  defendants 
were  advised  that  the  facts  deposed  to  in  the  said  affidavit  of  the  said 
F.  K.  ought  to  have  been  deposed  to  by  the  *plaintiflr  himself,  r»Q04 
and  from  the  fact  of  the  plaintiff  not  making  such  affidavit.  '- 
althoagh  a  week  was  given  him  for  that  purpose,  as  well  as  from  the 
TQHnh  of  the  various  inquiries  and  searches  the  deponent  had  made 
and  can.sed  to  be  made  for  the  plaintiff,  he  verily  believed  that  he  was 
not  within  the  jurisdiction  of  this  court ;  that  the  defendants  had  been 
put  to  most  serious  costs  in  their  defence  of  this  action,  which  they 
would  have  no  means  whatever  of  recovering  from  the  plaintiff  in  the 
event  of  their  obtaining  a  verdict,  as  he  had,  to  the  best  of  the  depo- 
nent's knowledge,  information,  and  belief,  no  property  whatever  nor 
visible  means  of  subsistence  within  the  jurisdiction  of  this  court,  nor 
in  fact  any  permanent  source  of  income  at  all;  that  the  application 
was  not  made  for  the  purpose  of  the  divorce  suit,  but  to  compel  the 
plaintiff  to  give  security  for  costs  in  this  action;  and  that  the  defend- 
ants were  advised  that  they  had  a  good  defence  to  this  action  on  the 
merits. 

The  letter  above  referred  to,  addressed  to  the  brother  of  the  plain- 
tiff, was  dated  "  Brussels,  the  28th  of  January,  1862,"  and  was  as 
follows : — 

"Sir, — ^I  have  the  honour  to  address  myself  to  you,  and  explain  to 
you  the  position  in  which  T  find  myself,  and  to  show  you  all  the  con- 
ciliatory sentiments  which  I  have  for  my  wife  and  child,  and  that  I 
think  earnestly  of  the  consequences  of  this  long  law-suit,  which  costs 
so  much  money,  vexation,  and  time  to  both  parties.  I  expect  to  return 
in  some  days  to  London  or  to  Nottingham,  because  the  last  term  of 
the  law-suit  is  fixed  for  the  commencement  of  the  next  month,  and 
that  I  hope  to  finish,  on  account  of  the  large  sum  of  money  it  cost  me. 

"  My  fortune  not  permitting  me  to  make  all  the  advances  of  funds, 
I  have  been  obliged  to  arrange  that  with  certain  persons.  You  know 
well  what  enormous  *sum8  have  been  spent  by  both  parties.  r«Q05 
The  speculators  will  advance  again  lOOOI.  in  addition  to  the  *- 
first  advances,  in  order  to  take  possession  of  the  whole.  When  I 
made  this  arrangement,  I  engagea  to  give  up  all  damages  and  inter- 
ests, as  well  as  all  the  benefit  that  I  could  draw  from  my  law-suit,  to 
the  speculators.  I  gave  also  to  these  gentlemen  a  power  by  which 
they  furnish  all  necessary  money  as  well  as  instructions  to  the  advo- 
vocates.  I  am  much  afraid,  that,  when  the  law-suit  is  ended  in  the 
month  of  February,  the  Maltby  family  will  be  ruined.  The  specula- 
tors will  carry  off  the  whole,  persuaded  as  they  are  of  gaining.  I 
have  taken  the  advice  of  the  oest  advocates  of  London ;  and  they 
have  assured  me  that  the  jury  will  give  me  enormous  damages  and 
interests,  because  my  Government  has  demanded  satisfaction  from  the 
English  Government  for  the  outrage  that  I  have  received  from  the 
family  Maltby  in  England ;  and  that  besides  they  would  pay  all  the 
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expenses  of  the  law-suit.  The  damages  and  interests  will  be  much 
the  greater  for  the  wrong  they  have  caused  me,  as  well  as  for  the 
length  of  the  defence.  When  I  entered  upon  the  law-suit,  I  only 
thought  of  my  honour,  and  did  not  foresee  the  length  of  it.  Behold  a 
year  during  which  I  have  borne  it,  after  having  spent  for  this  a  sum  of 
18002.,  having  been  at  Rome,  at  Paris,  and  in  Germany  I  I  perceive 
at  the  end  of  this  matter  that  neither  the  Maltby  family  nor  I  have 
anything,  and  that  all  will  be  taken  by  the  lawyers,  the  speculators, 
and  justice.  My  wife  and  my  daughter  will  have  nothing ;  and  I  can 
do  nothing  for  these  two,  because  of  my  parents. 

'*  I  ask  you,  then,  to  explain  sincerely  to  their  counsel,  that,  before 
I  return,  to  be  present  at  the  trial,  if  they  desire  to  arrange  amicably, 
in  order  to  avoid  the  ruin  of  a  whole  family,  and  to  put  down  so 
*S261  ^^^^  ^scandal,  they  may  arrange  it  with  me  by  the  interme- 
^  diaze  of  Mr.  M.  To  avoid  all  reproach,  I  give  you  six  days  to 
aend  your  answer. 

'*  Meantime,  Sir,  I  remain  your  servant. 

Baron  ZTCHLmsEi. 

^My  address,  17,  Bue  des  Longs  Chariots,  Brussels." 

H.  James  now  showed  cause,  upon  an  affidavit  of  the  plaintiff  in 
which  he  stated  that  he  was  residing  at  Nottingham,  which  he  in> 
tended  to  make  his  residence,  and  where  he  had  resided  for  two  years 
and  upwards  (except  that  he  had  been  absent  from  England  "  by  an 
order  of  Cockburn,  C.  J.,  giving  him  liberty  to  travel  on  the  conti- 
nent "),  whatever  might  be  the  result  of  this  cause ;  and  that  the  sole 
object  of  the  application  for  security  for  costs  and  for  his  address, 
was,  to  harass  and  annoy  him,  and  to  prevent  the  action  being 
brought  to  trial  if  possible,  and  to  enable  the  defendants  to  take  him 
in  execution  for  the  costs  awarded  against  him  in  the  suit  in  the  Di- 
vorce court.  The  learned  counsel  submitted,  that,  according  to  all 
the  practice  of  the  court,  the  application  was  too  late;  that  all  the 
facts  now  sworn  to  were  known  to  the  defendants  when  the  letter  of  the 
28th  of  January,  1862,  was  received,  and  yet  they  had  allowed  the 
plaintiff  to  go  on  preparing  for  trial,  and  incurring  large  costs  ;(a) 
^0071  J^nd  that  the  effect  of  requiring  the  *plaintiff  now  to  give 
J  security  would  virtually  be  to  stay  the  proceedings  altogether. 

Sir  O.  ffonymnnf  in  support  of  his  rule,  was  stopped  by  the  court. 

Eblb,  0.  J. — This  rule  must  be  made  absolute^  The  rule  of  prac- 
tice, in  ordinary  cases,  undoubtedly  is,  that  security  for  costs  must  be 
asked  for  before  issue  joined.(6)  But  this  is  a  case  of  a  very  extra- 
ordinary nature.  The  objection  to  the  plaintiff's  being  allowed  to 
proceed  without  giving  security  for  costs,  is,  that  he  has  sold  the 
action,  and  has  no  longer  any  personal  or  pecuniary  interest  in  it. 
His  letter  shows  that  he  has  conveyed  away  all  his  rights.  The  par- 
ties who  have  taken  it  up  must  give  security  for  costs. 

WiLLBS^  J. — It  is  quite  clear  that  the  general  rule  of  practice  does 

(a)  Id  WaiD Wright  v.  Bland,  2  C.  M.  A  R.  740,  4  Powl.  P.  C.  547,  Aldenon,  Bftroa,  Mjt: 
'<  Where  the  parly  does  not  oome  to  the  oonrt  ai  icon  m  he  hai  a  koowledge  ef  the  faotf  which 
win  warraat  the  applicadon,  he  raflhri  the  other  party  to  inoar  expeoeee  which  he  night  aet 
h%ve  done  if  the  applioatioa  had  heen  made  proaptl3r»  rioee  he  might  hare  withdrawn  tnm  the 
eontMi."  And  see  Young  v.  Bishworfch,  6  Ad.  A  K.  479,  ih^  ar*!  Dea  d.  Somtn  tk  Broody  I 
Dowl.  N.  8.  8A7. 

{b)  Reg.  Oen.  H.  T.  1853,  r.  23. 
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not  apply  to  such  a  case  as  this :  otherwise,  plaintiff  would  in  many 
cases,  directly  after  issue  joined,  assign  away  all  their  interest  in  the 
resultf  leaving  the  defendant  to  fight  a  shadow. 
The  rest  of  the  court  concurring  Rule  ahsolate. 


•TURNER  and  Another  v.  REYNALL.    April  28.    [•828 

A  modleal  praelitioiier  is  entitled  to  maintftin  am  aotaon  for  attondanoef  Mid  medioine,  thoagh 
not  registered  At  tbe  time  of  soeh  attendanee  under  tbe  21  k  22  Viet  e.  98 :  it  is  enough  if  he 
appears  to  be  dnly  registered  at  the  time  of  the  trial. 

And,  where  a  bosineas  is  earried  on  bj  two  partners,  one  of  whom  is  registered  as  a  snrgeon 
sad  apotboeary,  and  the  other  as  a  surgeon  onlj,  this  if  no  aaawor  to  a  joint  elaim  for  attend- 
aoeee  and  medicine  supplied  in  both  eapaeities. 

SemhUt — per  Brie,  C.  J., — that  it  would  be  enough  if  one  member  of  the  firm  only  had  been 
registered. 

This  was  an  action  for  work,  and  materials,  money  paid,  and  goods 
sold  and  delivered.    Plea,  never  indebted. 

The  cause  was  tried  before  Byles,  J.,  at  the  second  sitting  in  London 
in  Hilary  Term  last.  The  facts  were  as  follows : — ^Turner  and  Smith 
carried  on  in  partnership  the  profession  of  surgeons  and  apothecaries. 
Turner  was  a  a uly  qualified  surgeon  and  apothecary,  and  was  registered 
as  such  in  the  year  1859,  under  the  21  &  22  Yict.  c.  98,  s.  15.  Smith, 
who  was  admitted  a  member  of  the  college  of  surgeons  on  tbe  1st  of 
July,  1861,  hut  was  not  registered  under  the  statute  until  the  29th  of 
January,  1863,  and  then  as  a  "  surgeon*^  only^  became  a  member  of 
the  firm  on  the  29th  of  September,  1861.  The  claim  in  the  action 
was  for  medicine  and  attendance  from  July,  1861,  the  attendances 
being,  with  tbe  exception  of  three  or  four  for  galvanizing  the  defend- 
ant's wife(a)  and  syringing  her  ear,  all  attendances  by  both  partners 
in  the  character  of  apothecaries.    The  entire  claim  was  59/.  9s.  6d. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  to  entitle  the 
plaintiffs  to  maintain  the  action,  it  was  incumbent  on  them  to  show 
that  they  were  both  duly  registered  under  the  21  &  22  Yict.  c.  98  a4 
the  time  the  aUendances  were  given  and  the  medicine  supplied^ — the  31st 
section  enacting  that  "  every  person  registered  under  this  act  shall  be 
entitled,  according  to  his  qualification  or  qualifications,  to  practise 
medicine  or  surgery,  or  medicine  and  surgery,  as  the  case  may  be,  in 
any  part  *of  Her  Majesty's  dominions^  and  to  demand  and  rvooA 
recover  in  any  court  of  law,  with  full  costs  of  suits,  reasonable  ^ 
charges  for  professional  aid,  advice,  and  visits,  and  the  cost  of  any 
medicines  or  other  medical  or  surgical  appliances  rendered  or  supplied 
by  him  to  his  patients ;"  and  the  82d,  that^  "  afler  the  1st  aay  of 
January,  1859,  no  person  shall  be  entitled  to  recover  any  charge  in 
any  court  of  law  for  any  medical  or  surgical  advice,  attendance,  or  for 
the  performance  of  any  operation,  or  for  any  medicine  which  he  shall 
have  both  prescribed  and  supplied,  unless  he  shall  prove  upon  the 
trial  that  he  is  roistered  under  this  act :"  and,  further,  that^  one  of  the 
partners  being  registered  as  a  surgeon  only  (assuming  that  a  subsequent 
fegifllralioii  would  do),  il  was  not  competent  to  aim  to  joia  in  an 
aotkm  for  attendances  and  medicine  supplied  as  an  apothecary.    Tbe 

(a)  Af  to  galraniiiag,  tee  ThisUaton  «.  Fnwer,  $1  Lair  J.  Baeb.  180. 
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(aises  of  Allison  v.  Haydon,  4  Bin^h,  619  (E.  G.  L.  R.  rol  13),  1  U. 
k  P.  688,  8  C.  &  P.  246,  and  Wagstaffe  v.  Sharpe,  8  M.  &  W.  521, 
wore  referred  to. 

On  the  other  hand  it  was  insisted  that  a  registration  at  any  time 
before  the  trial  was  sufficient ;  and  that  it  was  enough  that  one  mem- 
ber of  the  firm  was  qualified  by  registration  to  act  as  an  apothecary. 

The  learned  judge  ruled  that  the  registration  was  sufficient  to 
entitle  the  plaintiffs  to  maintain  the  action  ;  and  he  directed  the  jury  to 
find  for  the  plaintiff  in  respect  of  the  attendances  and  medicine  supplied 
since  the  29th  of  September,  1861, — reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict,  if  the  court  should  thinkf  hit) 
construction  of  the  statute  erroneous;  all  necessary  amendments  and 
certificates  to  be  made  and  given,  and  the  defendant  consenting  to  be 
bound  by  the  decision  of  this  court. 

Petersdorffy  Serjt.,  and  Garths  now  showed  cause. — The  case  of 
*3301  ^^^^^^  ^*  Mackenzie,  10  Irish  Common  *Law  Rep.  289,  is  a 
-'  distinct  authority  to  show  that  the  82d  section  of  the  21  &  22 
Yict.  c.  98  is  complied  with  by  proof  that  the  plaintiff  is  a  duly 
registered  medical  practitioner  at  tne  time  of  the  trial.  In  Wright  v. 
Greenroyd,  1  Best  k  Smith  768  (E.  C.  L.  R.  vol.  101),  it  was  held 
that  that  section  had  not  a  retrospective  operation.  And  the  like  was 
held  in  Thistleton  v,  Frewer,  81^  Law  J.  Exch.  230.  Consequendy, 
— the  date  mentioned  in  the  32d  section  of  the  21  &  22  Vict.  c.  98 
being  by  the  23  k  24  Yict.  a  7  extended  to  the  1st  of  January,  1861, 
— the  plaintiffs  must  in  any  event  be  entitled  to  recover  in  respect  of 
all  charges  anterior  to  that  date.  The  main  question,  however,  is, 
whether  Turner  being  registered  as  an  apothecary,  and  Smith  as  a 
surgeon  only,  they  can  properly  ioin  in  an  action  to  recover  for 
attendances  and  medicine  supplied  m  the  former  character.  [Btls3, 
J. — If  they  cannot,  no  surgeon  and  apothecary  can  carry  on  business 
in  partnership  at  all.  WiLLBS,  J. — Brokers  cannot  act  in  the  city  of 
London  unless  duly  admitted:  Cope  v.  Rowlands,  2  M.  &  W.  159. 
Suppose  one  member  of  a  firm  is  admitted  as  a  broker,  could  the  firm 
sue  for  brokerage  fees?(a)]  The  S2d  section  merely  says  that  the 
party  shall  be  registered,  but  does  not  say  how.  [Bylks,  J. — Are 
there  any  penal  consequences  attached  to  non-registration,  beyond  the 
inability  to  sue?]  By  s.  86  an  unregistered  medical  man  is  disquali- 
fied from  holding  *'  any  appointment  as  a  physician,  surgeon  or  other 
medical  officer  either  in  the  military  or  naval  service,  or  in  emigrant 
*33n  ^^  other  vessels,  or  in  any  hospital, /infirmary,  dispensary,  or 
lying-in  hospital,  not  supportea  wholly  by  voluntary  contribu- 
tions, or  in  any  lunatic  asylum,  gaol,  penitentiary,  house  of  correction, 
house  of  industry,  parochial  or  union  workhouse  or  poorhouse,  parish 
union,  or  other  public  establishment,  body,  or  institution,  or  to  any 
friendly  or  other  society  for  affording  mutual  relief  in  sickness, 
infirmity,  or  old  age,  or  as  a  medical  officer  of  health."  These  are 
the  only  consequences. 

David  Keant  and  Cbfe,  in  support  of  the  rule. — The  court  will  hardly 

(a)  Id  the  cMe  of  %  broker,  Uiere  is  no  ItgisUtiTe  proTislon  prohibiting  him  ftvm  fbrBia^ 
a  partnership  with  an  unqnallfled  penon,  m  there  is  with  respeet  to  attorneys :  aee  6  A  7  VicL 
e.  73,  B.  32,  and  the  case  of  Tenoh  v.  Roberts,  6  Madd.  146,  a  decision  npon  the  llth  section  of 
the  repealed  statnte  SS  G.  3,  e.  46. 
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give  its  adhesion  to  the  decision  of  the  Irish  Exchequer  in  the  case 
of  Haffield  v.  Mackenzie.  The  whole  policy  of  the  statute  evidently 
was,  to  secure  the  proper  line  of  demarcation  between  the  three 
branches  of  the  medical  profession,  and  that  none  should  intrude  into 
its  practice  but  such  as  are  properly  qualified.  [Keating^  J. — The 
preamble  shows  that  the  main  intention  was,  to  enable  persons  requir- 
ing medical  aid  to  distinguish  between  qualified  and  unqualified 
practitioners  generally.]  The  40th  section  enacts  that  *'any  person 
who  shall  wilfully  and  falsely  pretend  to  be,  or  take  or  use  the  name 
or  title  of  a  physician,  doctor  of  medicine,  licentiate  in  medicine 
and  surgery,  bachelor  of  medicine,  surgeon,  general  practitioner,  or 
apothecary,  or  any  name,  title,  addition,  or  description  implying  that 
he  is  registered  under  this  act,  or  that  he  is  recognised  by  law  as  a 
physician,  or  surgeon,  or  licentiate  in  medicine  or  surgery,  or  a  prac- 
titioner in  medicine,  or  an  apothecary,  shall,  upon  a  summary  convic- 
tion for  any  such  offence,  pay  a  sum  not  exceeding  20V\a)  Beading 
that  section  with  the  preamble  and  the  32d  section,  it  is  plain  that  the 
object  of  the  statute  was  to  enable  the  patient,  and  not  tne  judge  and 
jury  at  the  trial,  to  see  whether  or  not  *the  party  proposing  r^oon 
to  attend  him  is  duly  qualified,  and  what  the  nature  of  his  '- 
qualification  is.  If  the  mere  production  of  a  certificate  at  the  trial  be 
sufficient  to  entitle  the  plaintiff  to  recover,  an  unqualified  person 
might  go  on  for  six  years,  and  then  sue  for  his  attendances  in  the 
meantime.  The  loth  section  shows  that  the  registration  is  to  be  in 
respect  of  a  particular  qualification.  And  by  s.  81  the  party  is  to  be 
entitled  to  practise  "according  to  his  qualification."  Can  two  men, 
one  of  whom  is  only  qualified  to  act  as  an  apothecary,  and  the  other 
only  as  a  surgeon,  each  enable  himself  virtually  to  practise  in  both 
capacities,  by  uniting  themselves  in  partnership  ?  [Byles,  J. — How 
is  this  bill  to  be  recovered  7  Must  they  wait  until  both  are  dead,  and 
then  let  the  executor  of  the  survivor  sue  7  Or,  suppose  Smith  bad 
become  bankrupt,  and  his  assignees  and  Turner  sued, — the  one  who 
had  sinned  against  the  statute  being  got  rid  of,  would  that  be  an  ill- 
constituted  action  7  WiLLSS,  J. — Or,  suppose  Smith,  who  is  regis- 
tered  as  a  surgeon  only,  were  the  survivor, — could  his  personal 
representative  sue  for  charges  for  attendances  as  an  apothecary  ?]  If 
the  defendant's  argument  is  well  founded.  Turner  mignt  have  brought 
the  action  alone.  [Btles,  J. — I  must  confess  I  see  nothing  in  th& 
statQte  to  make  it  illegal  for  two  parties  in  this  position  to  agree  to 
join  in  partnership,  the  one  giving  his  attention  to  the  general  prac- 
tice, the  other  to^he  surgical  cases.]  The  want  of  a  certificate  under 
the  Apothecaries  Act,  55  G.  8,  c.  194,  was  always  ground  of  nonsuit, 
and  need  not  have  been  pleaded  specially :  Morgan  v.  Buddock,  4 
Dowl.  P.  C.  118;  Shearwood  v.  Hay,  and  Wills  v.  Langridge,  5  Ad. 
k  E.  383  (E.  0.  L.  R.  vol.  31),  6  N.  &  M.  881 ;  Wagstaffe  v.  Sharpe,  8 
M.  &  W.  521.  The  words  of  the  55  G.  8,  c.  194,  s.  21,  were,  that  "no 
apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  *prove  at  the  r^ooo 
trial  that  he  was  in  practice  as  an  apothecary  prior  to  the  5th  ^ 
of  August,  1815,  or  that  he  has  obtained  a  cettificate  to  practise  as  an 
apothecary  from  the  master,  ivardens,  and  society  of  apothecaries." 

(a)  Sm  Pedgriff,  App.,  CheTalller,  Rup.,  8  0.  B.  N.  S.  240  (B.  C.  L.  R.  toI.  98). 
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by  the  law  of  France^  that  the  costs  of  the  action  remained  unpaid, 
and  that  the  plaintiff  was  insolvent  and  not  to  be  found. 
*S371       ^^^  ^'  J* — ^  think  the  rule  should  be  made  'absolute  to 
-I  enter  a  nonsuit  instead  of  a  verdict :  but  it  must  be  upon  the 
terms  of  the  plaintiff  paying  the  costs  of  the  action  and  of  this  rule. 

WiLLES,  J. — The  case  of  a  second  ejectment  is  provided  for  by  the 
98d  section  of  the  Common  Law  Proceedure  Act,  1854, 17  &  18  Vict. 
c.  125.    Other  actions  depend  upon  the  general  practice  of  the  court 

KsATiNG,  J.,  concurrea.  Rule  absolute  aooordingly. 


STEER  V.  CROWLEY  and  Another.    May  5. 

A  release  to  tbe  sarrlring  partnen  In  a  firm  by  the  exeontori  of  a  deeeaaed  partner,  of  all 
the  freehold,  oopjhold,  and  leaiehold  property  held  by  the  firm,  ezprefiing  no  eonaideratiea 
for  the  eoilTeyanee  iipoa  the  faee  of  it» — Held,  to  be  inflkeiently  atamped  with  a  eommott  deed 
atamp. 

By  tbe  eoDditioni  of  aale  of  leaaehold  property,  it  waa  prorided,  amongst  other  things,  that 
an  abstract  of  the  title  of  the  renders  shonld  be  delirered  to  the  purchaser  on  the  tenth  day  after 
the  'sale ;  and  that»  "  if  any  requisition  on  or  oljeetion  to  tbe  title  of  any  lot  be  made^  whetbtr 
arising  oat  of  the  abstract  Aimished  or  otherwise,  which  the  rendors  may  be  anable  or  vnwilliBf 
to  remove  or  comply  with,  it  shall  be  in  the  option  of  the  Tendors,  by  notice  in  writing  to  be 
given  to  the  purchaser,  to  rescind  the  contract,  unless  such  purchaser  shall,  within  ten  days 
after  such  notice  shaU  have  been  giren,  waive  such  objection  or  requisition ;  and,  in  case  micb 
purchaser  shall  not»  within  ten  days  after  such  notice  shall  hare  been  giren,  waire  such  objec- 
tion or  requisition,  the  deposit-money  shall  thereupon  be  returned  to  such  purchaser,  but  with- 
out  any  interest,  costs,  or  expenses." 

The  abstract  delirered  showed  the  title  to  be  in  the  rendors  jointly  with  the  executors  of  a 
deceased  partner.  The  purchaser  thereupon  required  that  tbe  executors  should  join  in  the  coo- 
reyanoe.  It  was  afterwards  discorered  that  two  years  before  the  executors  had  released  to  tbe 
Tenders  all  their  interest  in  the  property  of  the  firm,  and  the  purchaser  was  fVimished  witb  a 
farther  abstract  of  that  deed.  Conceiring  that  deed  to  be  ineufliciently  stamped,  the  purchaser 
still  required  that  the  executors  should  be  conreying  parties.  This  they  refased ;  and  there- 
upon the  rendors  gare  the  purchaser  notice,  under  the  abore  condition,  that  they  elected  to 
rescind  the  contract,  and  ofllsred  to  return  the  deposit-money. 

In  an  action  against  the  rendors  for  not  delirering  a  proper  abstract* — the  depoeit  baring 
been  paid  into  court, — Held,  that  the  purchaser  was  entitled  to  reoorer  for  Uie  breaoh  of  eoBtiad, 
but  only,  under  the  circumstanoes,  to  nominal  damages. 

This  was  an  action  brought  by  the  plaintiff,  the  purchaser,  against 
the'  defendants,  the  vendors,  of  a  beer-shop  and  other  premises  sold 
by  auction,  for  an  alleged  breach  of  tbe  conditions  of  sale,  and  to 
recover  the  deposit  paid  on  the  sale. 

^oqn-i  *The  first  count  of  the  declaration  stated  that  the  defendants 
J  theretofore,  to. wit,  on  the  4th  of  June,  1862,  put  up  to  sale  by 
public  auction  certain  tenements  and  premises,  with  the  appurte- 
nances, in  four  lots,  and  amongst  others  Lot  2,  described  as  a  freehold 
estate  called  The  Nag's  Head  beer-house,  and  Lot  8,  described  as  an 
adjoining  freehold  cottage,  upon  and  subject  to  the  following  condi- 
tions, that  is  to  say, — 1.  The  highest  bidder  shall  be  tbe  buyer;  and, 
if  any  dispute  arise  as  to  the  last  or  best  bidder,  the  lot  in  dispute 
shall  be  put  up  at  a  former  bidding, — 2.  No  person  shall  advance  less 
at  any  bidding  than  62.,  nor  retract  his  or  her  bidding,— ^8.  Each 
purchaser  shall  immediately  after  the  sale  pay  down  a  deposit  of  202. 
per  cent,  upon  the  amount  of  his  or  her  bidding,  and  sign  an  agree- 
ment for  payment  of  the  remainder  to  the  vendors  on  the  lltb  day 
of  August  next,  at  the  office  of  the  vendors'  solicitors^  Messrs.  Drum- 
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monds,  llobioson  k  Till,  of  Croydon ;  at  which  time  and  place  the 
purchases  are  to  be  completed,  and  the  purchasers,  having  paid  their 
parchase-raoney,  shall  then  be  entitled  to  possession  of  their  respective 
lots,  all  outgoings  having  reference  to  periods  before  that  time  being 
cleared  by  the  vendors:  and  if,  from  any  cause  whatever,  the  pur- 
chase of  any  lot  should  not  be  completed  on  that  day,  the  purchaser 
shall  pay  interest  on  the  remainder  of  his  or  her  purchase-money  after 
the  rate  of  bl  per  cent,  per  annum  from  that  day  to  the  day  of  pay- 
ment,— i.  On  the  10th  day  afler  the  sale,  the  vendors  will  at  their 
own  expense  deliver  to  each  purchaser,  on  his  applying,  by  himself 
or  by  his  solicitor  or  agent  at  the  office  of  the  vendors'  said  solicitors, 
between  the  hours  of  10  a.  m.  and  6  p.  m.,  such  abstract  of  title  as  is 
hereinafter  provided  for ;  but  the  purchaser  of  several  lots  shall  not  be 
entitled  to  more  than  one  abstract,  except  at  his  or  her  own  expense, — 
*5.  All  objections  or  requisitions,  not  precluded  by  these  con-  r^ooo 
ditions,  in  respect  of  the  titles  or  any  or  either  of  them,  shall  ^ 
be  stated  in  writing,  and  delivered  to  the  vendors'  said .  solicitors 
within  fourteen  days  after  the  day  on  which  the  abstracts  are  to  be 
ready  for  delivery ;  otherwise,  and  subject  thereto,  the  title  is  to  be 
considered  accepted,  although  a  perfect  abstract  may  not  have  been 
delivered ;  and  all  objections  or  requisitions  in  respect  of  the  title 
which  may  be  shown  by  any  further  abstract  which  may  be  delivered 
in  compliance  with  the  requisition  of  any  purchaser,  and  also  all 
objections  or  requisitions  in  respect  of  any  reply  to  the  vendors' 
solicitors  to  any  objection  or  requisition  in  respect  of  the  title  or 
otherwise,  shall  be  stated  in  writing  and  delivered  to  the  vendors' 
said  solicitors  within  the  like  period  of  fourteen  days  aft;er  the  delivery 
of  such  further  abstract  or  of  any  such  reply,  as  the  case  may  be ; 
otherwise,  and  subject  thereto,  the  title  shown  by  such  further  abstract 
shall  be  considered  accepted,  and  such  reply  shall  be  considered  satis- 
&ctory ;  and,  in  respect  of  this  present  condition,  time  shall  be  of  the 
essence  of  the  contract, — 6.  If  any  requisition  on  or  objection  to  the 
title  of  an^  lot  be  made,  whether  arising  out  of  the  abstract  furnished, 
or  otherwise,  which  the  vendors  may  be  unable  or  unwilling  to  remove 
or  comply  with,  it  shall  be  in  the  option  of  the  vendors,  by  notice  in 
writing  to  be  given  to  the  purchaser  or  left  at  his  or  her  last-known 
place  or  places  of  abode  or  business  in  England,  or  left  at  the  office 
of  his  or  her  solicitor,  to  rescind  the  contract,  notwithstanding  any 
effort  which  may  have  been  made  to  remove  any  such  objection  or  to 
comply  with  such  requisition,  and  notwithstanding  any  negotiation 
which  may  have  taken  place  relating  thereto,  unless  such  purchaser 
shall  within  ten  days  after  any  such  notice  shall  have  been  given  or 
left  as  *aforesaid  waive  such  objection  or  requisition ;  and,  in  r*QAQ 
case  sach  purchaser  shall  not  within  ten  days  after  any  such  '- 
notice  shall  have  been  given  or  left  as  aforesaid  waive  such  objection 
or  requisition,  the  deposit-money  shall  thereupon  be  returned  to  such 
purchaser,  but  without  any  interest,  costs,  or  expenses, — 7.  All 
attested,  official,  certified,  or  other  copies  of  or  extracts  from  any  deeds, 
wills,  registers,  or.  other  documents  or  evidence  whatsoever,  and  all 
statutory  declarations  which  can  and  shall  be  required,  are  respectively 
to  be  made  and  procured  at  the  purchaser's  expense ;  and  the  produc- 
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tion  of  any  deedsi  wills,  registersy  or  otber  doouments  or  evidence  not 
in  tbe  vendors^  possession,  which  may  be  reqaired  for  yerifying  the 
abstract,  or  for  any  other  purpose,  is  also  to  be  procured  by  and  at  the 
expense  of  the  purchaser, — 8.  No  land-tax  is  paid  br  the  vendors  in 
respect  of  either  lot ;  and  it  is  believed  that  the  land-tax  thereon  has 
been  redeemed ;  bat  the  vendors  have  not  any  evidence  of  the  fact  in 
their  possession :  it  is  stipulated  that  no  evidence  shall  be  required  of 
the  redemption  of  the  land-tax,  and  that  no  objection  to  the  title  shall 
be  made  for  want  of  such  evidence, — 9.  The  descriptions,  quantities, 
and  dimensions  of  the  lots  set  forth  in  these  particulars  and  conditions 
are  believed  and  shall  be  taken  as  correct ;  but  the  sale  of  any  lot  or 
lots  shall  not  be  annulled  or  rendered  void  or  voidable,  nor  shall  any 
compensation  be  recjuired,  in  case  any  inaccuracy  or  omission  should 
be  discovered  therem ;  and  no  evidence  of  tbe  identity  of  any  lots 
with  the  descriptions  in  any  of  the  abstracted  documents  shall  he 
required,  further  than  the  documents  themselves  afford, — 10.  Tbe 
freehold  portion  of  Lot  1  (coloured  brown  on  plan  No.  1)  was,  with 
other  portions  of  Tbe  Waldrons,  sold  in  lots  oy  public  auction  in 
September,  1847 :  the  vendors  shall  furnish  an  abstract  of  title  com- 
*S411  '^^"^^^S  ^^^^  ^^®  conveyance  *to  tbe  purchaser  at  such  sale, 

^  and  which  conveyance  is  dated  the  81st  of  January,  1848; 
and  the  earlier  title  shall  not  be  required,  investigated,  or  objected  to; 
and  on  the  completion  of  the  purchase,  the  earlier  abstract  in  the  pos- 
session of  the  vendors  shall  be  delivered  to  the  purchaser, — 11.  As  to 
the  leasehold  portion  of  Lot  1  (coloured  blue  and  yellow  on  plan  Na 
1),  the  title  shall  consist  of  the  lease  thereof  granted  to  the  present 
vendors  by  indenture  dated  the  28d  of  May,  1853 ;  and  the  lessor's 
title  shall  not  be  required,  investigated,  or  objected  to :  as  to  lots  2 
and  8  (coloured  pink  and  green  on  plan  No.  2),  the  title  shall  com- 
mence with  indentures  of  lease  and  release  dated  respectively  the  12th 
and  13th  of  May,  1812 ;  and  the  earlier  title  shall  not  be  required, 
investigated,  or  objected  to, — 13.  The  purchaser  of  the  largest  part  in 
value  of  property  held  under  one  title  shall  be  entitled,  after  the  com- 
pletion of  the  sale  of  all  such  property,  to  the  custody  of  the  muni- 
ments of  title  in  the  possession  of  the  vendors  comprising  tbe  same, 
and  shall,  at  tbe  expense  of  the  respective  purchasers  of  other  parts 
of  the  same  property  requiring  the  same,  enter  into  usual  covenants 
with  them  respectively  for  the  production  and  furnishing  copies  of 
such  muniments,  with  the  usual  proviso  for  cesser  on  the  covenantor's 
parting  with  the  said  muniments  and  delivering  gratis  a  substituted 
covenant  If  any  part  of  such  property  shall  not  be  sold  at  this  sale, 
the  vendors  shall  retain  the  said  muniments,  and  shall  at  the  expense 
of  the  parties  requiring  the  same,  enter  into  covenants  for  their  pro- 
duction and  for  furnishing  copies  thereof,  with  the  above-mentioned 
(troviso  as  to  cesser, — 14.  As  to  Lot  4  ^coloured  yellow  on  plan  No. 
2),  the  title  shall  commence  with  an  inaenture  of  feoffment  dated  the 
28th  of  March,  1808,  and  the  earlier  title  shall  not  be  required,  inves* 
*3421  ^'S^^t  ^^  objected  to ;  i^d  no  objection  *or  requisition  shall 

-1  be  made  on  the  ground  that  any  covenant  for  prodaotion  of 


documents  of  title  may  be  deemed  not  to  ran  with  the  land,— ^Lastly 
if  any  porchaser  or  purchaseni  shall  fidl  to  comply  with  tbe  above 
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conditioQs,  his,  her,  or  their  deposit  shall  thereupon  be  forfeited,  aixl 
the  vendors  shall  be  at  liberty  to  re-sell  the  property  at  such  time, 
and  in  such  manner,  and  subject  to  such  conditions  as  they  shall  think 
fit;  and  any  deficiency  in  price  which  may  happen  on  and  all  expenses 
attending  the  re-sale  shall  immediately  afterwards  be  paid  by  the 
defaulter  to  the  vendors,  and,  in  case  of  non-payment,  shall  be 
recovered  by  the  vendors  as  liquidated  damages :  Averment,  that  the 
plaintiff,  on  such  exposure  to  sale,  became  and  was  the  highest  bidder 
for  and  purchaser  of  the  said  lots  2  and  3,  upon  and  according  to  t^e 
said  conditions,  for  certain  prices,  to  wit,  170Z.  for  Lot  2,  and  75/.  for 
Lot  S,  and  then  paid  to  the  defendants  a  large  sum  of  money,  to  wit. 
the  sum  of  49 il,  as  a  deposit  of  207.  per  cent,  in  part  of  the  said  pu-- 
chase-money ;  and  that  thereupon,  in  consideration  that  the  plaintitt' 
at  the  request  of  the  defendants,  then  promised  the  defendants  to  per- 
form all  things  in  the  said  conditions  of  sale  contained  on  the  said 
plaintiff's  part  as  the  purchaser  of  the  said  lots  2  and  8  at  the  sum  of 
2452.  to  be  performed,  the  defendants  promised  the  plaintiff  to  per- 
form all  things  in  the  said  conditions  of  sale  contained  on  the  vendors* 
part  in  that  behalf  to  be  performed ;  and  that,  although  the  plaintiff 
did  all  things  necessary  on  his  part  to  entitle  him  to  sue  the  defend- 
ants for  the  breaches  of  contract  thereinafter  mentioned,  and  all  neces- 
sary times  in  that  behalf  had  elapsed,  yet  the  defendants  did  not  nor 
would  deliver  to  the  plaintiff  such  abstract  of  title  as  was  by  the  said 
conditions  in  that  behalf  provided  for,  *nor  had  they  such  title  r«Q ^  o 
to  the  said  lots  as  was  required  by  the  said  conditions^  nor  '- 
were  they  able  to  complete  the  said  purchase  on  their  part  according 
to  the  said  conditions;  by  reason  whereof  the  plaintiff  had  been 
deprived  of  all  the  benefits  and  advantages  which  would  have  arisen 
to  him  from  the  completion  of  the  said  purchase,  and  had  been  put  to 
great  expenses  in  bidding  for  the  said  lots,  and  in  investigating  and 
endeavouring  to  procure  such  title  as  aforesaid,  and  to  get  the  said 
purchase  completed,  and  had  lost  gains  and  profits  and  interests  which 
he  might  and  otherwise  would  have  made  and  acquired  from  using 
and  employing  the  said  sums  of  money  so  paid  as  a  deposit  and  as 
coumiasion  for  bidding  for  the  said  lots  as  aforesaid,  and  other 
moneys  provided  and  kept  by  bim  the  plaintiff  for  the  completion  of 
the  purcnase. 

There  were  also  the  usual  counts  for  money  received,  interest,  and 
money  due  on  accounts  stated. 

Pleas, — ^first,  to  the  first  count,  that  the  defendants  did  not  promise 
as  alleged, — secondly,  to  the  first  count,  that  the  plaintiff  did  not 
become  nor  was  he  the  highest  bidder  for  and  purchaser  of  the  said 
lots  as  alleged,— thirdly,  to  the  first  count,  that  the  plaintiff  did  not 
pay  to  the  defendants  the  said  sum  as  a  deposit  as  alleged, — ^fourthly, 
to  the  first  oount  so  far  as  it  related  to  the  defcMants'  not  having  de- 
livered to  the  plaintiff  the  said  abstract  of  title,  that  the  defendants 
did  deliver  to  the  plaintiff  such  abstract  of  title  as  was  by  the  said 
conditions  io  that  behalf  provided  for,  and  according  to  their  said 
promise,— fifthly,  to  the  first  oount  so  far  as  it  related  to  the  defendants' 
not  having  had  such  title  to  the  said  lots  as  was  required  by  the  said 
condiiioDs,  and  to  their  not  being  able  to  oomplete  the  said  porohase 
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on  their  part,  aooording  to  the  said  oonditions,  that  they  the  defend- 
*^441   ^^^  ^^^  ^^^^  *M\e  to  the  said  lots  as  was  required  bj 

^  the  said  conditions,  and  that  they  were  able  to  complete  the 
said  purchase  on  their  part  according  to  the  said  conditions, — sixthly, 
to  the  first  count,  that  the  defendants  did  after  the  said  sale  deliver 
and  furnish  to  the  plaintiff,  according  to  the  said  conditions,  an  ab- 
stract, and  also  a  further  abstract,  as  and  for  abstracts  by  the  said 
conditions  provided  or  required  to  be  delivered  and  furnished  as  afore- 
said, and  the  plaintiff  made  a  requisition  on  and  objection  to  the  title 
to  the  said  lots,  which  the  defendants  being  unable  or  unwilling  to 
comply  with,  the  defendants  did,  before  action,  by  notice  in  writing 
given  to  the  plaintiff'  according  to  the  said  conditions,  give  notice 
that  they  elected  to  and  would  rescind  the  said  contract  according  to 
the  said  conditions,  unless  the  plaintiff  would  within  ten  days  after 
the  said  notice  so  given  waive  the  said  requisition;  that  the  plaintiff 
did  not  within  ten  days  after  the  said  notice  was  so  given  waive  the 
said  requisition ;  and  that  thereupon  the  said  contract  became  and 
was  rescinded, — seventhly,  to  the  last  count,  except  as  to  the  sum  of 
497.,  parcel  of  the  money  claimed  in  respect  of  the  matters  therein 
alleged,  never  indebted, — eighthly,  as  to  the  said  491,  pareel,  &c^ 
payment  of  that  sum  into  court. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London. 
after  last  Hilary  Term,  when  the  following  facts  were  proved  or  ad- 
mitted : — The  defendants  put  up  the  premises  in  question  to  sale  by 
auction  on  the  14th  of  June,  1862,  under  the  particulars  and  condi- 
tions of  sale  set  out  in  the  declaration.  At  the  auction,  one  Robert 
Rogers,  who  bid  for  the  plaintiff,  was  the  highest  bidder  for  lots  2  and 
8,  and  became  the  purchaser.  He  paid  for  the  plaintiff  a  deposit  of 
49/.,  and  he  signed  a  contract  of  which  the  following  is  a  copy : — 


£  ff.  d. 

"Lots.  170  0  0 
S.     75  0  0 


'Memorandum,  this  14th  day  of  June,  1882,  r^gjg 

that  I  the  undersigned  Bobert  Bogers,  of,  &c.,  '- 

£246  0  0  declare  myself  to  be  the  purchaser  of  Lots  2  and  3 
specified  in  these  particulars,  at  the  sum  of  2462.,  and 
'  having  paid  the  sum  of  491.  as  a  deposit,  do  hereby 
agree  to  complete  my  purchase  according  to  these 
particulars  and  conditions.  And  I  the  undersigned 
auctioneer,  as  agent  for  the  vendors,  hereby  acknow- 
ledge the  said  payment,  add  agree  to  the  terms  of  the 
above  contract 

"  Total  pvnhiM-Boney    .    .    i45L 

'*  Deposit  thereon     ....      49^.  '*  BOBBRT  BOQKBS. 

—  "  W.  S.  Bujul" 

"Unpaid  pnrehMe- mono  J     .    196//' 

On  the  24th  of  June,  1862,  an  abstract  of  the  defendants'  title  was 
delivered  by  Messrs.  Drummond  k  Go^  of  Croydon,  the  defendants' 
solicitors,  to  Mr.  H.  Parry,  of  Croydon,  the  plaintifiTs  solicitor.  This 
abstract  showed  that  Henry  Crowley,  formerly  a  partner  with  the 
vendors  and  jointly  interested  with  them  in  the  property,  had  died 
leaving  a  will  whereby  certain  persons  were  appointed  executors. 
On  the  3d  of  July,  Mr.  Parry,  for  the  plaintiff,  delivered  to  Messrs. 
Drummond  requisitions  on  the  title,  to  which  they  on  the  same  day 
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delivered  answers  to  Mr.  Parry. (a)    No  draft  ♦of  any  convey-  r^oAa 
ance  was  prepared  and  sent  to  the  defendants'  solicitors.  ^ 

On  the  ISth  of  August,  the  defendants'  solicitors  delivered  to  Mr. 
Parry  a  further  abstract,  with  a  letter,  as  follows : — 

"12th  August,  1862. 
"  Crowley^a  aah. 

•'Dear  Sir, — We  find  that  the  executors  of  the  late  Mr.  Henry 
Crowley  have  released  to  the  two  surviving  partners  all  their  claim  on 
this  and  other  property.  Messrs.  Abraham  Crowley  and  Charles  S. 
Crowley  will  *therefore  be  the  only  conveying  parties.  We  pgi-r 
did  not  know  when  we  sent  you  their  abstract  that  this  release  ^ 
had  been  executed ;  but  it  has  just  been  sent  to  us  by  Messrs.  Crowley. 
We  send  you  an  abstract  of  this  deed  of  release,  and  you  can  see  the 
original  whenever  you  please  tO  call.  We  shall  be  glad  to  receive  the 
draft  conveyance." 

The  following  letters  then  passed  between  the  respective  solicitors 
of  the  parties  :^ 

"  13th  August,  1862. 
'•  SUer  and  OrowJey  and  othera. 

"Dear  Sirs, — In  consequence  of  your  refusal  to  furnish  me  with  a 
full  abstract  of  title  of  the  will  of.  the  late  Henry  Crowley,  deceased, 
or  to  produce  the  probate  of  the  will,  which,  by  the  7th  condition  I 
consider  you  were  bound  to  do,  the  same  being  in  some  of  the  vendors^ 
possession,  it  has  caused  some  delay  in  getting  the  draft  settled  by 
my  conveyancer,  and  which  I  only  received  yesterday,  prepared 
according  to  the  first  abstract  delivered. 

"  I  am  in  receipt  of  the  further  abstract.  It  will  therefore  be  neces- 
sary for  me  to  place  same  before  my  conveyancer,  and  incur  further 
expense,  which  my  client  ought  not  to  have  been  put  to;  and,  as  part 
of  the  money  was  obtained  on  mortgage,  there  will  be  the  proposed 

(a)  Thefe  reqatf ttionf  were  es  followf  :-^ 

**  SU€r  and  OrowUy  and  othtrt, 

"  1.  The  pnrebaser  will  require  the  Tendori  io  fomifh  him  at  their  ezpenee  with  *  ftetntory 
deeUratioo  that  the  person  who  ezecated  the  abf  treeted  deedf  of  May,  1831,  and  October,  1834, 
hjr  the  sign&tore  <  Jamee  Parfltt'  was  the  fame  perion  as  'James  Parfitt'  to  whom  the  property 
was  eqnvejred  by  the  abstracted  deeds  of  May,  1812. 

''  3.  Tbe  will  aod  codicils  of  Henry  Crowley  mast  be  fnlly  abstracted  for  the  pnrehaser,  to 
show  that  tbe  testator's  share  in  the  property  sold  was  not  specifically  beqaeathed,  but  rested 
la  his  exeentors  as  such,  and  also  that  the  last  codicil  did  not  affect  the  appointment  of  executors. 

•<  3.  The  Tendon  most  state  in  whose  possession  the  probate  of  Henry  Crowley's  will  is. 

*'  i.  The  deeds  abetracted  must  be  delivered  to  the  purchaser  on  completion. 

«*  5.  The  rendors  must  state  who  are  the  present  copartners  in  the  firm  of  Crowley  A  Co. 

"6.  Are  the  renders  aware  of  any  deed  or  matter  affeoting  the  titie,  and  not  disclosed  by 
the  abstract  7  " 

To  these  requisitions  the  rendors'  solicitors  sent  the  following  answers : — 

"  1.  There  is  no  doubt  of  the  identity ;  but  the  rendors  are  not  acquainted  with  any  one  who 
can  make  this  declaration,  and  therefore  they  must  under  tbe  6th  condition  decline  to  take  any 
trouble  about  iL 

"  2.  This  will  is  suffloiently  abstracted  to  show  who  are  tbe  executors,  which  ordinarily  would 
be  suiBcient  for  a  purchaser,  eren  if  tbe  testator's  share  had  been  specifically  bequeathed,  whieh, 
hewerer,  is  not  the  case.  Doctors  Commons  is  the  proper  place  for  the  purchaser  to  examine 
the  wUl  and  codicils :  but  the  drafts  were  shown  by  us  for  his  solicitor's  oonrenlence,  and  they 
may  be  seen  again  If  desired ;  but  the  rendors  deeline  to  delirer  any  farther  abstract 

"  S.  In  the  hands  of  the  executors. 

"4.  Yes. 

"  S.  Abraham  Crowley  and  Charles  Sedgfleld  Crowl«y. 

«  6.  Hot  that  we  are  aware  of." 
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mortgagee's  fhrtber  charges  for  him  to  pay,  I  therefore  think  tbat  I 
must  ask  your  olients  for  the  expenses  my  client  will  be  pat  to  in 
consequence  of  the  defective  abstract  delivered.  I  will  send  the  draft 
as  soon  as  I  receive  it  from  my  conveyancer.  H.  Pabbt." 

•'22d  August,  1862. 
'*  Orowleys  and  Steer. 
"Dear  Sir, — We  have  mentioned  to  Messrs.  Crowley  the  subject  of 
♦8481  y^^^  claim  for  expenses  incurred  by  Mr.  *Steer;  and  tbev  are 
^  quite  willing  that  we  should  make  any  compensation  wbich 
we  think  proper.     We  are,  however,  at  a  loss  to  see  how  your  client 
can  have  incurred  great  expense  in  consequence  of  the  additional 
abstract  sent,  and  which  abstract  only  shows  that  the  executors  of 
Henry  Crowley,  deceased,  have  already  released,  thus  rendering  the 
concurrence  of  these  executors  unnecessary  in  the  conveyance  to  Mr. 
Steer. 

'*  We  again  urge  your  sending  the  draft  conveyance  r  and  this  joa 
cannot  properly  delay,  as  (independent  of  Messrs.  Crowley  being 
willing  to  pay  anything  reasonable  in  the  shape  of  costs),  if  your  client 
has  a  legal  claim  for  costs  in  consequence  of  the  slight  accident  of 
the  abstract  of  the  release  not  having  been  sent  with  the  first  abstract^ 
he  can  of  course  enforce  his  claim,  notwithstanding  the  sending  of  the 
draft  conveyance  for  oar  perusal. 

^Dbuhkonds,  Robinson  &  Till." 

"  24tb  September,  1862. 
''  Orowhya  and  SUtr. 
"  Dear  Sir, — We  are  much  surprised  at  the  continued  delay  herein. 
Messrs.  Crowley  will  of  course  claim  interest ;  but  that  is  not  a  suffi- 
cient recompense  for  the  annoyance  they  are  being  put  to  by  the  non- 
completion  of  this  small  purchase.  We  shall  be  obliged  by  your 
sending  the  draft  conveyance  without  more  delay. 

"  Dbukkonbs,  Robinson  &  Till." 

"  26th  September,  1862. 
*^  Steer  and  Crowley  and  Others. 
"Dear  Sirs, — Herewith  I  send  you  further  requisitions  on  title.    I 
am  sorry  any  delay  should  have  taken  place ;  but  the  delivery  of  the 
second  abstract  has  been  the  cause  of  it.  H.  Parry." 

*8491  *^"  ^^^  ^^'^  ^^  September,  1862,  Mr.  Parry  delivered  to  the 
^  defendants'  solicitors,  with  the  letter  of  the  same  date,  the 
following  further  requisitions, — 

**  1.  The  will  of  Henry  Crowley,  deceased;  must  be  fully  abstracted 
by  the  vendors'  solicitors,  and  delivered  to  the  purchaser : 

"  2.  The  deed  of  the  14th  June^  1860,  ought  to  have  stated  the 
amount  of  the  consideration  actually  given  to  the  executors  of  Henry 
Crowley,  deceased,  for  their  testator's  share  in  the  freehold.  copyht)ld, 
and  leasehold  estates  of  the  lat3  copartnership,  and  sqch  deed  ought 
to  have  been  impressed  with  an  al  valorem  stamp  for  the  amount  of 
such  conmderation ;  and  it  is  quite  immaterial  that  the  deed  purports 
to  be  a  release  to  the  surviving  partners  instead  of  a  conveyance,  it 
bt^ing  clearly  a  sale  of  the  share  of  one  copartner  to  two  others  who 
have  survived  him.    The  purchaser,  therefore  cannot  take  his  con* 
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▼eyance  from  the  Barviving  partners  only ;  but  tbe  executors  of 
Henry  Crowley,  deeeasedi  must  join  the  conveyance : 

^'S.  The  vendors  mast  pay  to  the  parchdser  or  allow  him  to  retairi 
the  extra  costs  he  has  been  or  may  be  put  to  by  reason  of  the  non- 
delivery of  the  further  abstract  in  proper  time." 

To  these  requisitions  the  defendants'  solicitors  returned  the  follow- 
ing answers : —  ^ 

"  1.  We  have  abstracted  all  that  is  necessary  to  the  title :  but  Wr. 
Parry  may  make  any  further  extracts  that  he  pleases  at  our  office^  or, 
to  faeilitate  matters,  we  will  deliver  a  copy  at  stationer's  charges : 

"2.  The  following  is  the  opinion  of  Mr.  Davidson,  the  eminent 
conveyancer,  who  advised  other  purchasers  on  this  point, — '  I  am  of 
opinion  that  the  foregoing  deed  required  and  was  properly  stamped 
with  a  86tf.  stamp,  and  the  necessary  progressive  stamps,  if  any.'  In 
consultation  with  him,  he  explained  his  ^reasons,  namely,  that  r*35A 
the  defective  stamping  of  a  deed  does  not  prevent  the  deed  ^ 
from  operating,  but  is  simply  a  bar  to  its  production  in  court  without 
the  penalty ;  and,  as  the  deed  in  question  did  not  set  forth  any  con- 
sideration, it  could  not  be  stamped  with  an  ad  valorem  stamp,  and 
therefore  the  deed  is  capable  of  being  produced  in  any  court  without 
a  penalty.  It  is  therefore  a  eood  title-deed  as  far  as  the  purchaser  is 
concerned,  and  whether  purchase-money  should  have  been  expressed, 
and  an  ad  valorem  stp.mp  impressed,  is  a  personal  matter  between 
Government  and  Messrs.  Crowley,  or  between  Government  and  the 
solicitor  who  prepared  the  deed  : 

"8.  When  Mr  Parry  mentions  what  these  are,  we  will  submit  the 
matter  to  Messrs.  Crowley.'*  - 

The  defendants'  solicitors  had  requested  the  executors  of  Henry 
Crowley,  deceased,  to  join  in  the  conveyance  to  the  plaintiff;  but  they 
refused  to  do  so,  on  the  ground  that  they  had  released  all  their  inter- 
est by  the  abstracted  de^  of  June  14,  1860. 

On  the  11th  of  October,  the  following  letter  was  delivered  to  the 
defendants'  solicitors  by  Mr.  Parry : 

''  Steer  and  Crowley  and  others, 

"Dear  Sirs, — I  have  had  a  consultation  with  my  conveyancer,  Mr. 
Bilton,  on  vour  replies  to  further  requisitions  sent  you  on  the  26th 
September  last ;  and  he  still  advises  that  the  executors  of  Mr.  Henry 
Crowley,  deceased,  must  join  in  the  conveyance  to  the  purchaser. 
He  supTsests  a  consultation  with  Mr.  Davidson,  which,  if  you  think 
advisable,  I  should  consent  to.  I  send  you  a  copy  of  Mr.  Bilton's 
opinion  on  the  other  side.(a)  "  H.  Parry. 

*"  P.  S.  By  the  first  abstract  the  executors  of  Henry  Crow-  r»Q5i 
ley  were  clearly  shown  to  be  necessary  parties  to  the  convey-  ^ 
ance." 

(a)  The  opinion,  to  Ikr  ns  thii  point  ii  oonoorned,  vm  m  Ibllowt  :— 

"  I  am  of  opinion  thnt  the  deod  of  the  Uth  of  Jooe,  1860,  onght  to  here  ftnted  the  nmonni 
of  tbeeonaidention  netnally  given  to*the  exeonton  of  Heorj  Growlejr,  deeeeiod,  for  their  teftn- 
toKp  ihnre  in  the  freehold,  oopyhold,  end  leesehold  eatatof  of  the  Into  oopertnerahip  firm ;  end 
ihet  aaeh  deed  onght  to  here  heen  impreteed  with  en  md  vnlerem  atnmp  for  the  naonnt  of  ineh 
eonaideretion  :  end  it  ia  in  my  opinion  quite  inunnteriel  tbnt  the  deed  purports  to  be  a  reletee 
to  the  aarriring  pertaera,  inateed  of  e  eooreyenee, — it  being  oleerly  n  anle  of  tbe  ahaie  of  one 
eopartner  to  two  others  who  here  anrrived  him.  I  eaonot  therefore  adriae  the  purehaaer  to 
take  his  eonveyanee  from  the  anrriring  partners  only,  but  that  the  exeentors  of  Hsniy  Crowley, 
decsteedj  mnst  join  in  the  oonToyanee." 


A. 
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On  the  17th  of  Noyember,  a  notice  to  rescind  the  contract,  signed 
by  the  defendants,  was  served  by  the  defendants'  solicitors  on  Bogen^ 
on  the  plaintiff,  and  on  his  solicitor,  of  which  the  following  is  a 
copy:— 

"To  Mr.  Henry  Parry,  Mr.  Bobert  Steer,  Mr.  Robert  BogerB,.and 
whom  else  it  may  concern. 

''  We  the  undersigned,  Abraham  Crowley  and  Charles  Sedgefield 
Crowley,  the  vendors  of  the  property  comprised  in  Lots  2  and  S  in 
the  particulars  of  a  sale  by  Messrs.  Blake  at  the  Ship  inn,  Croydon, 
Surrey,  on  the  14th  of  June  last,  do  hereby  give  you  notice,  under 
the  sixth  condition  of  the  said  sale,  that  we  are  unwilling  to  remore 
or  comply  with  the  requisition  which  has  been  made,  that  the  execu- 
tors of  the  late  Mr.  Henry  Crowley  shall  concar  in  the  oonveysDoe 
of  those  lots;  and  that,  unless  the  purchaser  shall  within  ten  days 
after  this  notice  shall  have  been  given  waive  such  requisition,  the 
contract  with  the  purchaser  will  thereupon  be  rescinded,  and  the  de- 
posit-money will  oe  returned  to  the  purchaser  without  any  interest, 
costs,  or  expenses.    Dated,"  &c. 

*3521       *'^^^^  following  letters  afterwards  passed  between  the  respect- 
^   ive  solicitors: — 

'*  18th  November,  1862. 
^^  Steer  and  Crawley  etnd  olhera. 

''Dear  Sirs, — I  have  received  the  notices  herein  served  by  you, 
stating  that  the  vendors  are  unwilling  to  remove  or  comply  with  the 
requisition  which  has  been  made,  that  the  executors  of  the  late  Mr. 
Henry  Crowley  shall  concur  in  the  conveyance  of  the  lots  purchased 
by  my  client,  and  which  notice  is  given  under  the  sixth  oondition  of 
sale. 

"  The  requisition  was  first  made  on  behalf  of  the  purchaser  on  the 
8d  of  July  last,  that  the  executors  should  join,  ana  indeed  the  ab- 
stract delivered  at  that  time  clearly  showed  the  title  in  the  executors. 

"  Upon  the  receipt  of  the  second  abstract,  further  requisitions  were 
delivered,  also  requiring  the  executors  to  join,  on  the  26th  of  Sep- 
tember last,  and  no  positive  refusal  that  they  should  do  so  has  beea 
notified  to  the  purchaser  or  his  solicitor. 

"  The  delay  caused  by  the  vendors  in  the  first  place,  by  not  deliver- 
ing a  proper  abstract  according  to  the  conditions,  and,  in  the  next,  by 
not  giving  the  notices  which  were  served  on  the  17th  of  November, 
instant,  has  been  a  serious  loss  and  expense  to  my  client ;  and  he  is 
advised,  under  the  circumstances  attending  the  sale  and  purchase,  that 
the  vendors  have  no  right  to  avail  themselves  of  the  sixth  oondition 
of  sale,  but  are  bound  to  get  the  proper  parties  to  concur  in  the  convey- 
ance. Unless,  therefore,  the  whole  expenses  and  losses  my  client  has 
sustained  in  the  matter  are  paid,  I  am  instructed  to  take  proceedings  to 
enforce  a  specific  performance  of  the  agreement :  and,  unless  I  hear 
from  you  that  your  clients  will  pay  the  same  in  the  course  of  this 
week,  I  shall  file  a  bill  for  that  purpose.  I  think  it  a  very  strange 
*3o31  P^^^^^i^S  ^^^^  ^^^  ^^^^  *ab3tract  delivered  clearly  showed  the 
^  title  in  the  executors,  and  by  which  they  must  have  joined^ 
that  the  vendors  should  now  refuse  to  obtain  their  concurrence. 

«H.  Pabbt." 
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"  18th  November,  1862. 
"  Ormoley'a  aale. 

'Dear  Sir, — The  vendors  are  unable  to  procare  the  concnrrence  of 
the  executors  of  the  late  Henry  Crowley.  The  exeoators  decline  to 
join.  Their  solicitors,  as  well'  as  the  vendors'  counsel,  advise  that 
their  concurrence  is  not  necessary  for  the  purchaser's  title. 

"  We  answered  your  last  requisitions  on  the  title  on  the  26th  of 
September ;  and  we  did  not  hear  from  you  again  on  the  subject  till 
the  11th  of  October;  since  which  time  we  have  been  unable  to  obtain 
the  concurrence  which  you  insisted  on.  And  we  have,  therefore,  no 
alternative  but  to  act  under  the  conditions. 

"  It  is  open  to  your  client  to  complete,  as  other  purchasers  have 
done,  without  insisting  on  this  impracticable  requisition ;  in  which 
case,  as  we  have  already  told  you,  we  should  submit  to  Messrs.  Crow- 
ley the  expenses  which  you  say  were  occasioned  to  you  by  the  entire 
abstract  not  having  been  delivered  at  once.  These  expenses  must 
have  been  very  trifling;  but  still-  it  was  our  intention  to  have  sub- 
mitted to  Messrs.  Crowley  any  reasonable  demand  respecting  them. 

^  After  the  ten  days  mentioned  in  the  notice,  we  shall  return  the 
deposit,  and  the  contract  will  be  rescinded. 

"  Dbumkonds^  Bobinson  k  Till." 

"  Ist  December,  1862. 
'*  Dear  Sirs, — As  your  clients  refuse  to  execute  a  proper  convey- 
ance to  my  client,  I  have  received  instructions  to  take  legal  procee<i- 
ings  to  recover  the  'deposit,  interest,  and  damages  for  the   rt^oRA 
breach  of  the  agreement.    Will  you  accept  service  of  the  writ  ?   ^ 
I  enclose  same.  **H.  Pabby." 

The  writ  was  issued  dn  the  1st  of  December,  1862.  The  deposit 
of  492.  was  paid  into  court  with  the  plea. 

On  the  part  of  the  plaintiff  it  was  submitted  that  the  defendants 
had  failed  to  deliver  an  abstract  in  compliance  with  the  conditions  of 
sale ;  and  that,  the  deed  of  release  of  the  14th  of  June,  1860,  being 
stamped  with  a  common  deed-stamp  of  85«.,  instead  of  an  ad  valorem 
duty  on  the  amount  of  the  consideration,  was  void,  and  consequently 
that  the  purchaser  was  entitled  to  insist  upon  their  joining  in  the 
conveyance. 

For  the  defendants,  it  was  insisted  that  the  deed  of  release  was 
sufficiently  stamped,  no  consideration  beingexpressed  on  the  face  of 
it ;  and  that  they  were  justified,  on  the  plaintiff^  insisting  on  a  requi- 
sition they  could  not  comply  with,  in  rescinding  the  contract  under 
tbe  sixth  condition. 

The  Lord  Chief  Justice  directed  a  verdict  to  be  entered  generally 
for  the  plaintiff^,  with  leave  to  the  defendants  to  move  to  enter  the 
verdict  for  them,  or  a  nonsuit;  and  it  was  agreed,  that,  in  the  event 
of  the  court  holding  that  the  plaintiff  was  entitled  to  recover,  they 
should  say  upon  what  principle  the  damages  should  be  assessed. 

Bovill,  Q.  C  on  a  former  day  in  this  term  obtained  a  rule  nisi  ac- 
cordingly, on  the  grounds, — ''  first,  that  the  release  by  the  executors 
of  Henry  Crowley  was  sufficiently  and  properly  stamped,  and  that 
the  plaintiff  was  not  entitled  to  require  the  executors  to  join  in  the 
conveyance,*-8econdly,  that,  as  the  executors  refused  to  join,  the  de 
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*<{f)Rl  ^^^^^^^  ^^^^  entitled  to  rescind  the  'contract,  and  the  plaintiff 
•^  was  not  entitled  to  recover  his  expenses  or  interest  on  his  de- 
posit,— ^thirdly,  that  the  plaintiff  was  not  entitled  to  recover  his  ex- 
penses up  to  the  time  when  the  abstract  of  the  release  was  delivered, 
viz.,  the  12th  of  Augast,  or  interest  on  his  deposit ;"  or  to  redace  the 
damages  to  nominal  damages  with  respect  to  the  abstract  of  the  re- 
lease not  having  been  delivered  until  the  12th  of  August,  if  the  plain- 
tiff was  entitled  to  recover  on  that  part  of  the  case,  no  damages  having 
been  sastained  in  respect  of  that  matter.  He  submitted  that  no  ad 
valorem  stamp  was  necessary  on  the  release  from  the  executors  of  the 
late  Henry  Crowley,  no  consideration  being  expreated  therein  to  have 
been  paid, — 65  G.  8,  c.  184,  Sched.  Oonveyanee ;  13  k  14  Vict,  a  97, 
ss.  1,  2,  and  Sched.  Oonveyanee;  Doe  d.  Kettle  t^.  Lewis,  10  B.  &  C. 
678  (E.G.  L  B.  vol.  21);  Tilsley's  Stamp  Laws  227;  and  that,  the 
purchaser  refusing  to  dispense  with  a  conveyance  by  the  executors^  ihe 
vendors  were  entitled,  under  the  6th  condition,  to  rescind  the  sale  and 
return  the  deposit  without  interest  or  costs. 

Parry,  Serjt,  and  Joyce,  now  showed  cause. — The  sale  in  question 
took  place  on  the  14th  of  June.  On  the  24th  an  abstract  was  deli- 
vered, which,  though  on  the  face  of  it  it  did  not  show  a  defective  title, 
turned  out  not  to  be  a  perfect  abstract.  On  the  18th  of  August,  after 
some  expense  incurred,  a  further  abstract  is  delivered  showing  a  re- 
lease by  the  executors  and  executrix  of  Henry  Crowley^s  will  of  all 
their  interest  in  the  property  to  the  surviving  partners.  The  vendors, 
therefore,  failed  to  comply  with  the  4th  condition,  under  which  they 
were  bound  to  deliver  a  perfect  abstract  within  ten  days  afker  the  sale. 
Notwithstanding  the  release  by  the  executors  shown  by  the  second 
*S561  ^^^^^^^^'  ^^^  purchaser  clearly  was  entitled  to. have  a  *coD?ey- 
^  ance  executed  by  them.  That  release  was  upon  a  So^.  stamp; 
whereas,  the  deed  showing  upon  the  face  of  it  that  it  operated  as  a 
conveyance  of  property  which  might  be  of  considerable  value,  it  ought 
to  have  had  in  addition  an  ad  valorem  stamp.  The  real  cons'tderatioa 
should  have  been  set  forth :  the  amount  was  ascertainable.  The  plain- 
tiff was  obviously  therefore  justified  in  insisting  upon  the  executors 
joining  in  the  conveyance.  Doe  d.  Kettle  v.  Lewis,  10  B.  k  C.  673 
(E.  C.  L.  B.  vol.  21),  was  a  very  different  case.  There,  the  considera- 
tion expressed  on  the  deed  was,  the  rent  reserved.  This  upon  the 
face  of  it  is  a  mere  voluntary  conveyance.  The  6th  condition  has  nu 
application.  This  is  not  an  objection  to  the  title.  The  plaintiff  m 
entitled  to  recover  all  the  costs  he  was  put  to  in  consequence  of  the 
defective  abstract  first  delivered,  between  the  24th  of  June  and  the 
12th  of  August,  and  also  to  interest  on  the  deposit  from  the  24th  of 
June,  or  at  all  events  from  the  17th  of  November,  when  the  notice  tj 
rescind  was  given. 

Bovill,  Q.  (X,  and  J.  Brown,  in  support  of  the  rule. — There  is  no 
foundation  for  the  objection  to  the  stamp  on  the  release.  In  Tilsbj's 
Stamp  Laws  227,  it  is  said :  **  The  stamp-duty,  in  the  case  of  a  sale, 
is  intended  to  be  a  tax  on  the  valae  of  the  property ;  but  it  is  not  in 
terms  imposed  on  the  price  agreed  to  be  given :  it  is  charged  on  the 
amount  of  the  purchase  or  consideration  money  expressed,  whether 
truly  or  not,  in  the  instrument  of  conveyance.  The  understanding  is 
by  no  means  uncommon,  that  a  deed  is  rendered  invalid  by  the  omis- 
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8ton  to  set  forth  the  true  consideration,  in  the  case  of  a  purchase: 
there  is,  however,  no  foundation  for  any  such  proposition,  although 
arguments  in  support  of  it  have  occasionally  been  addressed  to  the 
court.  The  legislature  has  not  thought  proper  *to  make  any  r«QRiT 
such  provision  (which  would,  indeed,  be  of  too  serious  a  charac-  '- 
ter),  but  has  adopted  the  course  of  imposing  severe  penalties  upon  the 
parties  to  the  fraud,  more  particularly  upon  the  attorney  or  other  per* 
son  professionally  employed.(a)  See  48  G-.  8,  c.  169,  ss.  22-26.  To 
these  penalties  the  courts  always  refer  when  oases  of  the  kind  arise: 
Bobinson  i;.  Maodonnell,  6  M.  k  Selw.  228;  Duck  v.  Braddyll,  18 
Price  445,  M'Glell.  217;  Doe  d.  Kettle  v.  Lewis,  10  B.  &  C.  678  (£. 
0.  L.  R.  vol.  21).  The  case  of  Doe  «.  Lewis  was  that  of  a  lease  granted 
in  consideration  of  a  rent  and  also  of  a  premium  of  200L,  but  the  lat* 
ter  was  not  specified :  and  it  was  contended,  that,  inasmuch  as  under 
the  head  '  Lease,'  a  duty  was  required  to  be  paid  in  respect  of  th^  con* 
sideration  for  granting  the  lease,  and  nothing  was  saia  as  to  the  con- 
sideration being  expressed,  such  duty  was  payable  whether  the  pre- 
mium was  mentioned  or  not :  but  the  court  held  that  a  lease  with  a 
premium  was  referred  to  the  head  *  Conveyance,'  and  that,  if  the  pre- 
mium was  not  mentioned,  the  duty  was  not  payable,  but  the  parties 
were  liable  to  a  penalty ."(6)  [Eblx,  G.  J. — We  think  the  stamp  ob- 
jection fails,  the  release  by  the  executors  of  the  deceased  partner  not 
being  invalid  by  reason  of  the  objection  taken  by  the  purchaser's  con- 
veyancer. We  therefore  think,  that,  as  the  purchaser  stood  upon  an 
unsound  objection,  the  vendors  had  a  right  to  treat  that  as  a  requisi- 
tion on  the  title  within  the  6th  condition,  which,  if  not  waived,  gave 
the  vendors  a  right  to  rescind  the  contract.  We  think,  however,  the 
purchaser  is  not  entitled  to  interest  on  his  deposit,  because  the  deposit 
was  offered  back,  and  the  objection  was  an  invalid  one.  But,  with 
regard  to  the  contract  to  deliver  an  abstract  *within  ten«days,  rworo 
as  at  present  advised,  and  unless  Mr.  Bovill  and  Mr.  Brown  *- 
can  induce  us  to  change  our  opinion,  we  are  disposed  to  yield  to  my 
Brother  Parry's  argument.  It  is  not  necessary  that  the  abstract  de- 
livered should  be  a  perfect  one :  but  this  was  a  misleading  abstract,  by 
reason  of  the  omission  to  make  any  mention  of  the  release  by  the 
executors  of  the  deceased  partner  to  the  surviving  partners.  That 
was  a  matter  upon  which  the  purchaser's  solicitor  could  m&ke  no  re- 
quisition. We,  however,  see  no  sign  of  damage  to  refer  to  the  master. 
'The  draft  conveyance  might  have  been  allowed,  if  there  had  been 
evidence  that  any  had  been  prepared :  but,  even  then,  an  alteration  of 
two  lines  would  have  made  all  right.  If,  therefore,  Mr.  Bovill  will 
consent  to  a  verdict  being  entered  for  the  plaintiff  for  !«.,  we  think 
that  will  be  the  just  result.]  The  objection  to  the  stamp  being  dis- 
posed of,  the  plaintiff  is  not  entitled  even  to  nominal  damages.  It  is 
true,  the  abstract  first  delivered  was  not  perfect :  but  a  perfect  ab- 
stract is  in  practice  never  expected;  and,  indeed,  the  conditions 
themselves  provide  for  the  delivery  of  a  further  abstract.  In  Dart*s 
Yendors  and  Purchasers,  speaking  of  the  condition  for  the  delivery 
of  an  abstract,  it  is  said, — p.  81,—**'  If  any  other  condition  refer  to 
'the  delivery  of  the  abstract,'— this,  in  any  question  as  to  time,  will 

(«)  PMiltj  of  500/.,  Mid  disability  th«iM«fert1l  lo  Mt  as  tt  aittorMy,  Ae. 
(0)  And  Mt  Dot  d.  Hlg|iaboCha&  tw  Hoteoa,  S  D.  A  B.  18t. 
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be  held  to  mean  the  delivery  of  a  perfect  abstract,  t.  e.  an  abstract  u 
perfect  as  the  vendor  could  furnish  at  the  time  of  delivery,  If  the 
vendor  fail  to  deliver  a  perfect  abstract  within  the  time  specified,  the 
purchaser  is  relieved  from  any  condition  binding  him  to  object  to  the 
title  within  a  given  period  after  delivery  of  the  abstract :  it  is  not 
unusual  to  guard  against  this  rule  by  providing  (in  the  condition  as 
to  the  objections)  that  an  abstract  shall,  as  regards  any  dbjection  or 
^QXQ-i  requisition,  be  considered  perfect,  if  it  supply  the  ^information 
suggesting  the  same,  although  it  may  be  otherwise  defective," 
— citing  Hobson  v.  Bell,  2  Beavan  17,  Morley  v.  Cook,  2  Hare  111, 
Blacklow  V.  Laws,  2  Hare  40,  and  Southby  v.  Hdl,  2  Mylne  k  Gr. 
211.  Again,  at  p.  103,  it  is  said:  "For  the  purpose  of  such  condi- 
tions, time  runs  from  the  delivery  of  a  perfect  abstract  (Hobson  v. 
Bell,  2  Beavan  17),  that  is,  an  abstract  as  perfect  as  the  vendor  at  the 
time  of  delivery  has  either  in  his  actual  or  constructive  possession 
(Morley  v.  Cook,  2  Hare  111) :  but  a  vendor  would  not  be  at  liberty 
designedly  to  deliver  an  imperfect  abstract,  or  otherwise  neglect  his 
duties  under  the  contract,  for  the  purpose  of  rescinding  the  contract 
under  such  conditions."  The  sixth  condition  here  is  general,  and 
applies  as  well  to  the  further  as  to  the  original  abstract. 

Erle,  C.  J. — I  have  heard  nothing  to  induce  me  to  alter  the  opinion 
I  have  already  intimated.  By  the  conditions  of  sale  in  this  case  the 
vendors  were  on  the  tenth  aay  after  the  sale  to  deliver  to  the  pur- 
chaser an  abstract  of  their  title, — that  is,  an  abstract  as  perfect  as  their 
knowledge  or  means  of  knowledge  will  enable  them  to  furnish.  The 
abstract  here  delivered  was  upon  the  face  of  it  a  perfect  abstract, 
showing  that  the  proper  parties  to  convey  would  be  the  two  surviving 
partners  and  the  executors  of  the  deceased  partner.  Yet  at  that  very 
time  the  title  to  one-third  of  the  property  (at  least  the  equitable  title 
to  it)  had  passed  from  the  executors  to  the  two  surviving  partners,  by 
a  deed  of  release  which  was  in  the  possession  of  the  vendors,  bat 
which  somehow  had  been  overlooked.  Whether  that  arose  from  the 
default  of  the  vendors  themselves  or  of  their  solicitors,  is  immaterial. 
They  did  not  deliver  such  an  abstract  as  it  was  their  duty  to  deliver, 
*8601  — ^"  abstract  showing  the  true  state  of  the  *title ;  but  the 
^  abstract  which  they  delivered  showed  upon  the  face  of  it  a 
title  altogether  different  from  the  actual  title.  They  therefore  clearly 
did  not  deliver  "an  abstract"  within  the  meaning  of  the  conditions, 
but  one  calculated  to  mislead  the  purchaser's  solicitor.  They,  there* 
fore,  have  been  guilty. of  a  breach  of  their  contract:  but,  as  I  before 
stated,  the  plaintiff  has  thereby  sustained  no  real  damage,  conse- 
quently I  am  of  opinion  that  the  rule  must  be  absolute  to  enter  a 
verdict  for  nominal  damages. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  vendors  were  bound 
by  the  conditions  of  sale  to  deliver  an  abstract  They  did  not  within 
the  time  limited  deliver  an  abstract  of  their  title.  That  which  they 
did  deliver  showed  the  title  to  be  in  them  jointly  with  the  executors 
of  the  deceased  partner ;  whereas,  the  real  title  was,  by  reason  of  the 
deed  of  the  14th  of  June,  1860,  in  the  vendors  alone.  They  did  not, 
therefore,  in  any  sense  deliver  an  abstract  as  perfect  as  they  had  at 
the  time  of  delivery  in  their  actual  or  constructive  possession.  The 
purchaser  is  consequently  entitled  to  recover.    As  to  the  damages  he 
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may  be  entitled  to,  that  is  a  very  different  question.  He  contracted 
to  buy  certain  premises  from  A.,  B.,  and  C.  He  might  have  had  a 
conveyance  from  A.  and  B.  Practicallyi  he  has  sustained  no  damage : 
it  is  only  by  reason  of  a  technical  rule  that  we  are  bound  to  award 
him  Is,  There  has  been  a  technical  breach  of  the  contract,  which 
has  led  to  no  substantial  damage. 

The  verdict  must  be  entered  for  the  plaintiff  on  the  first,  second, 
third,  fourth,  and  sixth  issues,  and  for  the  defendant  on  the  fifth  and 
seventh. 

The  rest  of  the  court  concurring, 

Bule  absolute  accordingly. 


♦MUMFOED  v.  HITCHCOCKS.    April  SO.  [*861 

A  ipeeially  midoned  wiil  voder  the  36tb  seetlon  of  the  Common  Law  Proeedare  Act,  1853, 
wu  Mrred  upon  the  defendant  on  Fridaj,  the  27th  of  Mareh,  eonseqaently  the  eight  dayf  for 
eotering  an  appearance  expired  on  Fridaj,  the  3d  of  ApriL  That  day  being  Good  Friday, — 
Held,  that  the  defendant  waa  not  bound  to  enter  an  appearance  nntil  the  following  Wedneiday. 

Ok  Friday,  the  27th  of  March  last,  a  specially  endorsed  writ  of 
»nmroons,  under  the  25th  section  of  the  Common  Law  Procedure  Act, 
1852«  was  served  on  the  defendant  The  last  day  for  entering  an  ap- 
pearance being  Good  Friday  (the  Sd  .of  April),  and  no  appearance 
havinfc  been  entered,  the  plaintiff  signed  judgment  at  the  opening  of 
the  office  on  Wednesday,  the  8th.  The  defendant  thereupon  took  out 
a  summons  to  set  aside  the  judgment  for  irregularity,  before  Black- 
burn, J.,  contending  that  the  office,  being  closed  for  the  Easter  Holi- 
days on  Good  Friday,  Saturday,  Monday,  and  Tuesday,  he  had  the 
whole  of  Wednesday  for  entering  an  appearance.  The  learned  judge 
referred  the  matter  to  the  court. 

Field,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly/ 
He  submitted,  that,  where  it  becomes  impossible  by  the  aet  of  God  or 
of  the  court  to  do  an  act  within  a  given  time,  the  omission  to  do  it  is 
excused ;  and  he  referred  to  The  Queen  v.  The  Justices  of  Leicester- 
shire, 15  Q.  B.  88  (E.  C.  L.  R.  vol.  69).  Hughs  v.  Griffiths,  18  C.  B.  N. 
S.  824  (E.  0.  L.  R.  vol.  106),  to  the  174th  rule  of  Hilary  Term,  1853, 
which  provides,  that,  '^  in  all  cases  in  which  any  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  the  rules  or  practice  of 
the  court,  the  same  shall  be  reckoned  exclusively  of  the  first  day  and 
inclusively  of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on 
a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a  pub- 
lic fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  ex«* 
clusively  of  that  day  also,"  and  to  Chitty's  Practice,  11th  edit.  169, 
where  it  is  said,  that,  "  it  seems  that,  ♦independently  of  this  rtoao 
rule,  where  a  party  has  a  certain  number  of  days  to  do  an  act  ^ 
by  the  practice  of  the  courts,  and  the  last  day  for  doing  such  act  &lls 
on  a  holiday,  then  such  day  is  not  excluded  from  computation ;  but 
that,  if  the  party  cannot  do  the  act  unless  the  offices  are  open,  and  the 
last  day  for  doing  it  falls  on  a  day  upon  which  the  offices  are  closed,' 
Vy  reason  of  its  being  a  holiday  there,  such  day  is  not  reckoned." 
[WiLLKS,  J.,  referred  to  Bowberry  v.  Morgan,  9  JExch.  780.]    Therc^ 
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the  last  day  for  entering  an  appearance  was  Saturday  the  18th.  No 
appearanoe  having  been  entered,  the  plaintiff  was  entitled  to  iasoe 
execution  at  the  expiration  of  eight  days  from  that  day ;  and,  the 
eighth  day  being  Sunday,  the  26th,  it  was  held  that  the  plaintiff  was 
entitled  to  issue  execution  on  the  27th.  That  case,  therefore,  does 
not  touch  this. 

Thomas  Chitly  showed  cause. — Where  a  statute  gives  a  certain  nam* 
her  of  days  within  which  an  act  is  to  be  done,  if  the  last  of  those 
days  happens  to  be  a  Sunday  or  Holiday,  the  act  must  be  done  on  the 
day  preceding.  There  is  nothing  in  any  act  of  parliament  to  exclude 
OooQ  Friday  from  the  computation  of  time,  except  the  11th  section 
of  the  Uniformity  of  Process  Act,  2  W.  4,  c.  89,(a)  which  however 
^^Ml  ^^^^  applies  to  process  issued  *under  the  authority  of  that  act,and 

-'  does  not  extend  to  writs  issued  under  the  Common  Law  Pro- 
cedure Act,  1852.  It  must  be  assumed  that  that  provision  was  inten- 
tionally omitted  from  the  last-mentioned  act.  The  plaintiff  must,  there- 
fore, rely  on  the  174th  rule  of  Hilary  Term,  1853,  as  to  which  Parke, 
B.,  in  Bowberrv  v.  Morgan,  9  Exch.  733,  observes, — '*  The  174th  rule 
was  not  intended  to  apply  to  an  enactment  which  provides  for  an 
entirely  new  state  of  proceedings,  but  merely  to  explain  those  pro- 
ceedings which  are  according  to  the  ordinary  practice  of  the  coarta 
It  was  never  intended,  therefore,  that  those  rules  of  which  the  174th 
is  one  should  vary  the  plain  words  of  the  act  of  parliament."  And, 
in  giving  judgment,  the  same  learned  judge  says :  "  I  think,  that,  even 
supposing  the  rules  of  Hilary  Term,  1858|  which  were  promulgated 
by  the  judges  under  the  general  authority  given  them  to  regulate  the 
practice  of  their  courts,  could  have  the  effect  of  altering  the  provisions 
of  an  act  of  parliament,  it  was  never  intended  that  they  should  have 
any  such  effect.  Those  rules  were  merely  made  with  a  view  to  the 
interpretation  of  the  practice  of  the  courts,  and  not  to  the  interpreta- 
tion of  the  language  of  this  statute ;  and  consequently  the  174th  rule 
does  not  in  any  way  interfere  with  the  27th  section.  That  section 
empowers  a  plaintiff  to  sign  judgment  in  a  certain  event  there  men- 
tioned ;  and  ne  may,  upon  'such  judgment,  issue  execution  at  the  ex- 
piration of  eight  days.'  Now,  this  is  an  entirely  new  provision,  intro- 
duced for  the  first  time  by  this  act  of  parliament :  and,  unless  this 
'^3641  ®^^^^"^^^^  ^  controlled  by  some  other  clause  of  the  statute,  *or 

^  in  some  other  way,  we  must  interpret  it  to  mean  what  it  says, 
namely,  that  such  eight  days  include  Sunday,  whether  that  day  be 
either  one  of  the  intermediate  days  or  the  last  of  such  eight  days." 
In  The  Queen  v.  The  Justices  of  Middlesex,  17  Law  J.,  M.  0.  Ill,  7 
Jurist  896,  the  4  G.  4,  c.  96,  s.  87  (the  Turnpike  Act^  requiring  a 
notice  of  appeal  to  be  served  within  six  days  after  the  cause  of  com- 

(a)  **  If  My  writ  of  rammoni,  eapiai,  or  doUlnor  ittu^  by  amikorUg  o/  iftif  met  fhaU  be  Mnred 
or  exoented  on  any  day,  whether  ia  term  or  Teeatioii,  all  Deeeitaiy  prooeedingi  to  JadgaeAt 
and  exeeuUon  may,  ezoept  as  hereinafter  provided,  be  had  thereon  withont  delay  at  the  ezpira- 
tion  of  eight  dayi  from  the  aerrioe  or  ezeentlon  thereof,  on  whaterer  day  the  laat  of  raeh  dght 
dayi  may  happed  to  fiUl,  whether  in  term  or  raeation :  Prorided  alwayi,  that,  If  the  last  of  sneb 
eight  dayi  ihaU  In  any  eaie  happen  to  faU  on  a  Sttbday,  Chriatniaa  Day,  or  any  day  appolnlea 
for  a  pnblie  Hut  or  thaakaglYtng,  in  either  of  raeh  oaees  the  following  day  ahall  bo  eontidefod 
as  the  last  of  raeh  eight  dayi ;  and,  if  the  laat  of  raoh  eight  dayi  f hall  happen  to  fkll  on  an j 
day  between  the  Thnnday  before  and  the  Wednesday  alter  Baiter  Day,  then  and  In  every  avek 
ease  the  Wedneeday  alter  Baiter  Day  ihall  be  eoniidered  ai  the  laal  of  raeh  eight  dayi."  Bm 
Harrif  e.  Robinion,  S  C.  B.  90$  (B.  0.  L  .B.  rol.  62),  and  Ma  Cbamben  v.  Smith,  IS  M.  a  W.  1. 
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]duot| — ^it  iras  held  that,  where  the  oonvictioD  was  on  the  2d  of  May, 
aeraoe  of  the  nottee  of  appeal  upon  the  9th,  the  8th  being  Sunday, 
WIS  not  in  ttine.(a)    And  in  Peacock,  app.,  The  Queen,  reap.,  4  C.  B. 
N.  S.  264  (B.  C.  L.  R.  vol:  98),  it  was  held  by  this  court  that  Sunday 
is  to  be  computed  in  the  three  days  allowed  for  an  application  to  jps- 
tioes  to  state  a  ease  for  the  opinion  of  one  of  the  superior  courts  under 
the  20  k  21  Vict  c.  48,  s.  2,  although  it  be  the  last  day.     [Erlb,  C. 
J.— In  those  cases  the  court  had  no  power  to  dispense  with  the  sta- 
tntable  condition  that  a  certain  act  should  be  done  by  the  party  within 
a  given  number  of  days,  there  being  no  act  of  God  or  of  the  court  to 
interfere  with  the  performance  of  the  condition.]    In  Wilks  v.  Perks, 
6  Scott,  N.  R.  42,  6  M.  k  Q.  876  (£.  G.  L.  R.  vol.  44),  it  was  held  that 
three  days  succeeding  Christmas  day  are  to  be  reckoned  in  rules  to 
plead,  &c.,  though  kept  as  holidays  at  the  offices,  by  virtue  of  the  ex* 
oeptionin  the  8  &  4  W.  4,  e.  42,  s.  48.    And  in  Sx  parte  Simpkin,  29 
Law  J.,  M.  C.  28.  by  s.  40  of  the  18  k  19  Vict,  a  121,  the  Nuisances 
BemoFal  Act,  1854,  it  is  provided  that  mi  appellant  shall  not  be  heard 
in  support  of  an  appeal  to  the  sessions  against  an  order  of  justices, 
anless  within  fourteen  days  after  the  making  of  the  order  he  give  a 
notice  in  writing,  &c.,  ''and  shall  within  two  days  of  giving  such  no- 
tice enter  into  a  recognisance  before  some  justice  of  the  peace/'  ko, ; 
and  it  was  held  *that  Sunday  is  to  be  counted  in  the  two  aays,  r«og5 
and  therefore,  where  notice  of  appeal  wsa  given  on  Friday,   ^ 
bat  the  recognisance  was  not  entered  into  till  the  following  Monday, 
it  beld  that  the  sessions  could  not  hear  the  appeal.    [Eblx,  C. 
J.— The  same  remark  applies  to  this  as  to  the  other  cases.]  ,  la  Lewis 
r.  Calor,  1  Fost.  k  Fin.  806,  Erie,  0.  J.,  ruled,  that,  under'  the  Bills 
of  Exchange  Act,  18  k  19  Vict.  o.  67,  Sunday,  if  the  last  day,  is  not 
incladed  in  the  twelve  days  allowed  for  appearing    to    the  writ. 
[WiLLES,  J. — Is  there  any  case  on  the  11th  section  of  the  Common 
Law  Procedure  Act,  as  to  renewing  writs  71    There  is.    A  writ  of 
summons,  issued  on  the  23d  of  January,  1861,  was  duly  renewed  at 
intervals  of  six  months  up  to  and  on  the  19th  of  July,  1862,  and  au 
application  to  renew  it  again  was  made  on  the  19th  of  January,  1868, 
(the  18th  being  Sunday),  to  the  proper  officer,  who  refused  to  seal  it 
under  the  above  provision,  on  the  ground  that  six  months  had  elapsed 
since  the  date  of  the  last  renewal :  and  the  Court  of  Exchequer  re- 
fosed  to  direct  the  officer  to  seal  the  writ, — Anonymous,  82  Law  J. 
Exch.  88.     The  case  of  Bowberry  v.  Morgan,  9  Exch.  780,  it  is  sub- 
mitted, is  precisely  in  point,  and  must  govern  this  case. 

Field,  in  support  of  his  rulc^^By  the  practice  of  the  oourt,  inde- 
pendently of  any  statute  or  rule,  the  defendant  had  the  whole  of  the 
Wednesday  following  the  Easter  recess  for  entering  his  appearance. 
If  necessary,  reliance  will  be  placed  on  the  174di  rule  of  Hilary  Term, 
185S,  and  also  upon  the  11th  section  of  the  Uniformity  of  Process 
Ad,  2  W.  4,  c.  89.  Where  an  act  is  to  be  done  which  can  only  be 
done  by  the  party  when  the  offices  of  the  court  are  open  for  the  trans- 
action of  business,  and  th»  last  day  for  d<^ngr  it  happens  to  be  a  day 
on  which  for  some  reason  the  office  is  Moseo,  he  must  neoes-  r«Q^tt 
ttrily  have  until  the  ead  of  the  next  open  day.    The  aot  of  I-  ^^ 
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appearing  was  formerly  done  in  court:  that,  of  coarse,  could  onlj  take 
place  when  the  court  was  open.  Bowberry  v.  Morgan,  9  Exch.  730, 
18  altogether  inapplicable.  The  defendant  had  nothing  to  du  there : 
the  only  question  was,  whether  the  eighth  day  for  the  plaintiiF  to 
isspe  execution  fell  on  the  Sunday  or  the  Monday.  Parke,  B.,  says, 
that,  **  in  the  case  of  pleading,  the  defendant  is  bound  to  take  a  step 
in  the  cause ;  but  that  is  not  so  here,  for  the  defendant  has  not  to  take 
any  step,  although  a  certain  time  is  pointed  out  within  which  he 
may,  if  he  pleases,  apply  to  the  court  or  a  judge ;  but  that  is  not  in 
the  nature  of  a  step  in  the  cause  to  be  taken  by  the  defendant,  properly 
so  called."  Here,  the  offices  are  closed  from  Friday  until  Wednesday. 
Suppose  the  defendant  was  served  with  the  writ  of  summons  on  the 
previous  Tuesday  at  a  distance  from  London.  If  the  argument  on  the 
part  of  the  plaintiff  is  of  any  value,  the  defendant  would  in  that  case 
have  been  bound  to  enter  his  appearance  on  the  Thursday.  What 
time  would  that  afford  him  for  taking  advice?  Hughes  v.  Griffiths, 
18  C.  B.  N.  S.  824  (E.  C.  L.  B.  vol.  89),  is  precisely  in  point.  Erie, 
C.  J.,  there  says:  "By  the  statute," — the  Absconding  Debtors  Act 
14  li  15  Vict.  c.  62, — "  the  creditor  is  authorized  to  obtain  a  warrant 
for  the  arrest  of  his  debtor  when  there  is  reason  to  believe  he  is 
about  to  abscond ;  and  he  is  required  forthwith  to  cause  a  writ  of 
capias  to  be  issued,  and  to  cause  the  debtor,  if  in  custody,  to  be 
served  with  such  writ  within  seven  days /ram  the  date  of  such  warranU 
including  the  day  of  such  date ;  and  then  the  action  is  to  proceed  in 
the  ordinary  way.  Now,  the  capias  cannot  be  issued  unless  the  court 
is  in  a  position  to  act.  I  am  of  opinion,  that,  when  the  last  of  the 
seven  days  happens  to  fall  on  a  day  which  is  declared  to  be  a  holiday, 
^Sfi71  ^^^  ^^  which  the  court  *cannot  act,  the  party  has  until  the 
^  next  following  day  on  which  the  court  can  act  to  issue  his 
writ.  It  seems  to  me  that  the  distinction  between  a  thing  which  is  to 
be  done  by  the  court  and  a  mere  act  of  the  party,  is  maintainable. 
Where  the  act  is  to  be  done  by  the  court,  and  the  court  refuses  to 
act  on  that  day,  the  intendment  of  the  law  is,  that  the  party  shall 
have  until  the  earliest  day  on  which  the  court  will  act.  Here,  the 
seventh  day  fell  on  Oood  Friday,  when  no  writ  could  issue.  I  think 
it  was  well  issued  on  the  Wednesday,  which  was  the  earliest  day  on 
which  it  could  issue."  The  same  rule  is  adopted  in  practice  in  the 
Court  of  Chancery  and  in  the  Admiralty  Court.  The  rules  made 
under  the  authority  of  the  228d  section  of  the  Common  Law  Proce- 
dure Act,  1852,  are  as  binding  and  obligatory  as  if  enacted  by  parlia- 
ment.'  .  The  Court  of  Exchequer,  in  Bowberry  v.  Morgan,  say  that 
the  174th  rule  of  Hilary  Term,  1853,  was  not  intended  to  have  the 
effect  of  altering  the  provisions  of  the  statute.  It  is  difficult  to  see 
why  not.  [WiLLKS,  J. — The  pleading  rules  referred  to  in  the  seconl 
branch  of  tbe  228d  section  were  under  the  IS  k  14  Vict,  a  16,  to  be 
laid  before  both  Houses  of  Parliament,  and  were  thenceforth  to  ha^e 
the  like  force  and  effect  as  if  they  had  been  enacted  by  parliament: 
but  the  other  set  of  rules  were  only  to  have  the  force  and  effect  of 
rules  of  court]  Whatever  be  their  precise  binding  effect  is  not 
material  here,  because  this  is  not  a  matter  which  is  expressly  pro- 
vided for  by  the  statute:  it  is  matter  of  procedure:  Studley  v.  Stun, 
2  Stra.  782 ;  Bullock  v.  Lincoln,  2  Stra.  876;  Mesure  v.  Britten,  2  H. 
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Bl  616.(a)  The  *Trnifopmity  of  Process  Act,  2  W.  4,  c.  89,  is  r#„gg 
Dot  repealed  by  the  Common  Law  Procedure  Act,  except  ^ 
where  it  is  so  expressly  provided :  see  ss.  10,  12,  24,  and  26.  The 
11th  section  of  the  former  act  may  therefore  be  read  as  part  of  the 
Common  Law  Procedure  Act,  1852,  and  a  writ  issued  under  the  last- 
mentioned  act  may  well  come  under  the  operation  of  the  2  W.  4,  c. 
39,  8. 11.  In  Morris  v.  Barrett,  7  C.  B.  N.  S.  139  (E.  C.  L.  R.  vol. 
97),  by  a  judge's  order  the  debt  and  costs  were  to  be  paid  by  instal- 
ments of  27.  on  the  25th  of  each  month.  The  25th  happening  to  be  a 
Sunday,  the  instalment  was  offered  on  Monday,  ana  refused,  and 
judgment  was  signed  on  the  following  day.  The  court  set  aside  the 
judgment,  holding  that  the  defendant  had  the  whole  of  Monday  to 
pay  the  money.     [Ebls,  G.  J. — That  was  matter  of  contract.] 

Ebls,  C.  J. — By  the  terms  of  the  27th  section  of  the  Common  Law 

Procedure  Act,  1852,  a  defendant  served  with  a  specially  endorsed 

writ  is  bound  to  appear  thereto  within  eight  days,  and  in  default  of 

his  80  doing  final  judgment  may  be  signed  against  him.   The  question 

raised  by  this  rule,  is,  whether,  where  the  last  of  the  eight  days  falls 

on  one  of  the  days  when  the  office  is  closed  for  the  Easter  Holidays, 

the  party  has  until  the  next  day  after  the  holidays  to  appear.    I  am 

of  opinion  that  he  has.    The  appearance  to  the  writ  of  summons  is 

the  combined  act  of  the  court  and  of  the  party ;  it  cannot  be  done  by 

the  party  unless  the  office  is  open  and  the  officer  ready  to  receive  it. 

By  force  of  the  statute  and  the  rules  of  the  court,  the  offices  of   r^oag 

*the  court  are  closed  for  all  purposes  between  the  Thursday  *- 

before  and  the  Wednesday  next  after  Easter  Day.    The  intervening 

days  therefore  are  to  be  taken  as  being  equivalent  to  the  Sunday,  and 

are  days  upon  which  this  combined  act  of  the  court  and  of  the  party 

cannot  take  place.    I  found  my  judgment,  not  upon  the  authority  of 

any  particular  case  which  has  decided,  that,  where  an  act  is  to  be  done 

within  a  certain  number  of  days,  and  the  last  of  those  days  happens 

to  be  a  Sunday,  the  party  has  the  whole  of  the  following  day  upon 

which  to  do  it:  but  I  rest  upon  the  practice  which  has  prevailed  from 

the  earliest  time,  which  precludes  the  doing  of  any  judicial  act  on  a 

Sunday.     I  think  the  analogy  applies  to  those  days  which  by  the 

rules  and  practice  of  the  court  are  made  equivalent  to  the  Sunday. 

The  judgment,'  therefore,  will  be  set  aside,  but  without  costs. 

The  rest  of  the  court  concurring, 

Bule  absolute  accordingly .(6) 

(a)  Ib  this  OMe  tht  nilo  to  plMd  expired  on  the  Parifloatlon,  and  it  wat  insistod  on  the  part 
«f  tko  dtftadant  thai  that  being  diet  non  Juidioaa,  he  wai  not  boond  to  plead  vntil  the  next 
da/.  Le  BlanOy  Seijt,  eontra,  obeerred  that  though  the  conrts  did  not  sit  on  the  Parifioation, 
yti  the  oiloei  were  open,  and  therefore  the  defendant  might  haye  pleaded  on  that  day ;  and  he 
rdied  on  Baddelj  «.  Adams,  (  T.  B.  170.  "Rjn,  0.  J.,  said :  ^  The  reason  of  Snnday  not  being 
a  day  of  boalness  is,  the  deoent  obserranoe  of  the  Sabbath ;  buly  as  the  oiBees  are  open  on  these 
•th«r  dies  non  Jnridiei,  the  party  may  eertainly  plead  them." 

(()  And  see  2  Madd.  Bzeheqner  Praetioe^  6;  6  4  6  Bd.  6,  o.  8  j  and  Lord  Coke's  eommen- 
tiTf  thereon,  2  Inst  264. 
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*870]  *CX)RY  V.  DAVIS.    Apnl  18. 

The  foUowlBg  doeomaBt  wm  held  to  b«  admlitibto  la  •ridwiM  wilkoat  tlllMr  •  piuahuij 
ttoto  or  an  •gtmmmH  oUaip,— <'I,  J.  P.,  b«ro  Ihit  d«j  botwirod  of  J.  C.  900L,  aft  41.  p«  kn- 
diad  pojablo  yMriy." 

It  It  not  oompeteat  to  the  Jadgo  at  niai  priai,  under  the  tlit  leotlon  of  the  Cobuiob  Uv 
Prboedare  Act,  1854|  to  reeerre  a  qnettion  at  to  the  admiiiibilitj  of  a  doenment  on  a  ituip 
objeotion,  vnlei s  he  deeidet  aftiast  itt  admiatibility. 

This  was  an  action  for  money  lent  Tbe  defendant  pleaded,  nan- 
quam  indebitatus,  and  the  Statute  of  Limitations. 

The  cause  was  tried  before  Byles,  J,  at  the  last  Assizes  at  Win- 
chester. In  support  of  the  plaintiff'^  case,  the  following  document 
was  put  in, — ''  I,  James  Davis,  have  this  day  borrowed  of  John  Gory 
8007.,  at  4{.  per  hundred,  payable  yearly." 

On  the  part  of  the  defenaant  it  was  submitted  that  this  document 
was  either  a  promissory  note  or  an  agreement,  and  in  either  case  was 
inadmissible,  being  unstamped. 

The  learned  judge  received  it,  but  gave  the  defendant  leave  to 
move  to  enter  a  verdict  for  hij^  if  the  court  should  be  of  opinion  that 
it  was  inadmissible  without  a  stamp,  and  incapable  of  being  stamped 
He  also  reserved  leave  to  the  plaintiff  to  stamp  the  document  if  a 
stamp  were  necessary  and  it  could  be  stamped. 

Ook  now  moved,  pursuant  to  the  leave  reserved  to  him,  to  enter  a 
verdict  for  the  defendant.  He  submitted  that  the  memorandum  was 
inadmissible  upon  principle,  for  that  it  amounted  to  a  promissory 
note.  He,  however,  admitted  that  it  was  extremely  difficult  to  dis- 
tinguish the  case  from  Melanotte  v.  Teasdale,  13  M.  k  W.  216,  where 
the  following  document  was  held  by  the  Court  of  Exchequer  not  to 
require  a  stamp  either  as  an  agreement  or  as  a  promissory  note,— 
"1839.  Nov.  11.  I.  O.  U.  45Z.  18s.,  which  I  borrowed  of  Mrs. 
Melanotte,  and  to  pay  her  6  per  cent,  till  paid.    Bobert  Teasdale.''   It 

*S711  ^^  P^^  ^^^  ^^^  ground  that  *this  was  not  a  promise  to  pay 
^  at  any  particular  time,  and  therefore  not  liable  to  be  stampea 
as  a  promissory  note ;  nor  was  it  liable  to  be  stamped  as  an  agreement) 
inasmuch  as  it  was  not  necessarily  of  the  value  of  202L 

Erls,  C.  J. — I  cannot  entertain  this  motion  for  a  moment  This  is 
neither  a  promissory  note  nor  an  agreement.  It  is  a  mere  memoran- 
dum. There  are  numerous  cases  collected  in  Ghitty's  Statutes,  Vol. 
8,  pp.  1245,  6,  Title  Stamps,  Agreement^  which  place  that  beyond  a 
doubts 

WiLLSS,  J. — ^I  am  entirely  of  the  same  opinion.  I  do  not  think  it 
is  competent  to  the  judge  under  the  2l8t  section  of  the  Common  Law 
Procedfure  Act,  1854, 1?  k  18  Yict.  c.  125,  to  reserve  such  a  question 
as  this,  unless  he  decides  against  the  adnmsibility  of  the  document(a) 

The  rest  of  the  court  concurring,  Bule  reftoed. 

(a) flaa BIMeft  V.  XaMjniH  VI  0*  B.  »lj  TaHiwill,  aw,  Wmn^j^rm^XlQ. B.  SSS  (C 
a  L.  B.  ToL  84). 
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♦SHAW  ».  COFFIN.    April  18.  ['STa 

Hdd,  tbtti  tb(t  fbUowlBg  w*rdt  In  an  AgvMmont  for  leltfag  do  not  oroato  a  eooif JfiM, — "  Tbe 
A.  (Um  taoABl)  hereby  •greee  thai  ha  wUl  aol  naderlet  the  ntd  preaiiifet  withoat  the  ooa- 
Mat  is  writing  of  the  landlord." 

Thb  defendant  beld  premises  trader  a  written  agreement  which 
contained  the  following  stipalation, — '*The  said  A.  Coffin  hereby 
agrees  that  be  will  not  underlet  the  said  premises  without  tbe  consent 
in  writing  of  tbe  landlord  thereof."  In  defiance  of  this  stipulation, 
the  defendant  kt  the  premises  to  the  plaintiff  for  a  year,  without  hi;* 
landlord's  consent;  wherenpon  the  landlord  brought  an  ejectment 
against  the  now  plaintiff,  who  suffered  judgment  to  go  by  default,  and 
was  turned  out  Tbe  agreement  eontained  no  clause  of  re-entry. 
The  plaintiff  then  brought  this  action  against  the  defendant  for  falsely 
representing  that  he  had  power  to  let. 

At  the  trial  before  Byles,  J.,  at  the  sittings  at  Westminster  after 
the  last  Term,  it  was  submitted  on  the  part  of  the  defendant,  that  the 
aboye-mentioned  words  in  the  agreement  did  not  amount  to  a  condi- 
tion, but  were  mere  words  of  contract,  and  consequently  that  the 
plaintiff  had  improperly  yielded  to  the  ejectment.  The  plaintiff  was 
thereupon  nonsuitea. 

Eyre  Lhyd  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— The  words  in  Question  clearly  create  a  condition.  The  case  is 
not  to  be  distinguished  from  Doe  d.  Henniker  v.  Wall,  8  B.  &  C.  308 
(E.  G.  L.  B.  vol.  16),  1  M.  &  B.  094.  There,  by  a  memorandum  of 
agreement,  in  consideration  of  the  rent  and  conditions  thereinafter 
mentioned,  A.  was  to  have,  hold,  and  occupy  as  on  lease  certain  pre- 
mises therein  specified,  at  a  certain  rent  per  acr&;  and  it  was  stipu- 
lated and  conditioned  (amongst  other  things)  that  A.  should  not  assign, 
transfer,  or  underlet  any  part  of  the  lands  and  premises,  otherwise 
than  to  his  wife,  child,  or  children ;  *and  it  was  neld  that  by  r«Q7Q 
the  last  clause  a  condition  was  created,  for  breach  of  which  the  ^ 
lessor  might  maintain  an  ejectment  Bayley,  J.,  there  says :  ^  A  party 
who  demises  land  by  an  instrument  iiot  under  seal  may  introduce  a 
condition  into  it,  provided  he  use  apt  and  proper  words  for  the  pur- 
pose. The  words  '  provided  always,  sub  conditione,  ita  quod,'  used 
in  a  conveyance  of  real  estate,  by  themselves,  make  the  estate  condi- 
tional. But,  in  a  lease  for  years,  no  precise  form  of  words  is  neces- 
sary to  make  a  condition.  It  is  sufficient  if  it  appear  that  the  words 
ased  were  intended  to  have  the  efEsct  of  creating  a  condition.  They 
most  be  the  words  of  the  landlord,  because  he  is  to  impose  the  con- 
dition. Here,  first,  the  agreement  pmrports  to  be  in  consideration  of 
thereat  and  eonditiona  thereinafter  mentioned;  and  then  the  words 
'it  is  stipulated'  occor  more  than  onee:  and  then,  in  the  last  sentence 
of  the  instrument  come  the  words  '  it  is  lastly  stipulated  and  condi- 
tioned  that  Watt  shall  not  assign,  transfer,  underlet,  or  part  with  any 
part  of  the  lands,  otherwise  than  to  his  wife  or  children.*  These 
words  are  clearly  introdoced  into  the  instroment  on  the  part  of  the 
lessor,  for  they  are  for  his  benefit  The  word  conditioned  is  fairly  a 
word  of  condition.  In  pleading,  a  bond  is  stated  to  bo  conditioned 
for  payment  of  money.    It  is  said  that  the  word  stipukUed  and  the 
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word  conditioned^  beine  used  together,  have  tbe  same  meaning,  and 
import  a  covenant,  and  nqt  a  condition :  bat  there  are  several  autho- 
rities which  show/  that,  if  words  both  of  covenant  and  condition  are 
used  in  the  same  instrument,  they  both  shall  operate.  If  the  word 
stipulated  import  a  covenant,  it  will  operate  as  such ;  and  if  the  word 
conditioned  import  a  condition,  it  must  also  operate."  So  here,  the 
words  of  this  stipulation  are  the  words  and  K>r  the  benefit  of  the 
landlord. 

*3741       *^^L'»  ^'  J* — '^be  words  of  the  instrument  there  were  very 
^  strong :  "  it  is  stipulated  and  conditioned^    Mr.  Justice  Bajley 
never  intended  to  say  that  mere  words  of  contract  like  these  will 
create  a  condition.    The  nonsuit  was  right. 

WiLLBS,  J. — Lord  Coke  (Co.  Litt.  201,  a^et  seq.)  gives  a  list  of 
the  words  which  create  a  condition.  There  are  no  words  in  this 
agreement  which  can  have  that  efiect. 

The  rest  of  the  court  concurring,  Bule  refused. 


COBDERY  V.  COLVIN.    April  20. 

A  proqdM  to  pay  bj  the  dnw«r  of  a  biU  of  oxobangv  aftor  lU  Batarlty,  ii  oridMeo  dtkffof 
duo  notice  of  dishonour  baring  boon  giron,  or  of  a  wairer  of  notice :  and,  if  neeenary,  in  wk\ 
eaoe  tlie  conrt  will  amend. 

This  was  an  action  by  the  endorsee  against  the  drawer  of  a  bill 
of  exchange,  with  a  count  upon  an  account  stated.  To  the  count  on 
the  bill  the  defendant  pleadea  a  denial  of  the  presentment  and  of  the 
notice  of  dishonour,  and,  to  the  account  stated,  never  indebted. 

At  the  trial  before  the  secondary  of  London,  it  appeared  that  the 
bill  was  made  payable  at  the  drawer's  own  house ;  that,  on  its  becom- 
ing due,  the  plaintiff  took  it  there  and  showed  it  to  the  defendant's 
wife ;  and  that  the  defendant  subsequently  made  repeated  promises  to 
pay  the  amount  when  he  should  be  able. 

The  secondary  ruled  that  this  was  evidence  from  wbich  the  janr 
might  presume  either  that  the  defendant  had  received  notice  of  the 
dishonour  of  the  bill  or  *that  he  had  waived  it ;  and  under  hid 
direction  a  verdict  was  found  for  the  plaintiff. 

Littler  now  moved  for  a  new  trial  on  the  ground  of  misdirection. — 
He  submitted,  that,  in  order  to  let  in  the  evidence,  there  should  have 
been  a  special  replication, — referring  to  Byles  on  Bills,  8th  edit  281, 
where  it  is  said,  that  ''a  prior  dispensation  with  notice,  as,  an  absence 
of  effects,  must  be  specially  alleged  in  the  declaration :  Cory  v.  Scott 
8  B.  &  Aid.  624  (E.  C.  L.  R.  vol.  5);  Burgh  v.  Legge,  5  M.  &  W.418. 
So  must  the  impossibility  of  giving  notice,  or  any  other  excuse  for 
not  giving  it:  Allen  v,  Edmundson,  2  Exch.  719.  And  it  is  conceived 
that  a  8i^>8equeni  promise^  when  used  €u  a  waiver  of  notice^  must  abo  be 
specially  pleadedJ^  [WiLLSS,  J. — This  point  is  settled  by  the  jodg- 
ment  of  Bramwell,  B.,  in  Babey  v.  Gilbert,  6  Hurlst  &  N.  586.  The 
older  cases  are  inapplicable  since  the  provisions  enabling  the  courts  to 
amend.] 

Ebls,  C.  J. — There  was  abundant  evidence  either  that  the  defeod- 
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ant  had  notioe  or  that  he  waived  it.  In  bvlcHi  a  eaae,  if  the  jary  infer 
liability,  the  court  will  sustain  their  verdict 

WiLLSS^  J, — The  conduct  of  the  defendant  amounts  to  an  accept- 
ance  of  the  notice  nunc  pro  tunc. 

BtIiSS,  J. — A  promise  to  pay  is  an  acknowledgment  of  liability. 
Here,  the  subsequent  promise  was  either  evidence  of  the  fact  of 
notice  having  been  received,  or  that  it  had  been  waived.  If  neces« 
sary,  the  court  is  not  only  able  but  is  bound  to  amend  in  such  a 
case. 

KxATiKG,  J.,  concurred.  Bule  refused. 


♦MABKHAM  i;.  STANFORD.    April  15.  [*376 

TnutMi  of  a  tarnptke-road,  under  tbe  65th  -  leetioii  of  the  General  Tnrnpiko  Act,  3  O.  A,  o. 
USf  pvt  vp  toUi  to  fann  nibjeet  to  a  condition  that  a  month't  rant  be  paid  in  ad  ranee,  to  be 
forfeited  *'  if  tneh  talcer  ihall  rafnte  or  neglect  to  ezecato  the  ntnal  articles  of  agreement,  witii 
two  raratiec/'  by  a  giren  day,  or  "  ihall  reftiae  or  neglect  to  enter  on  the  laid  tolli,  or,  baring 
•xeented  fnch  agreement  with  siiratiea,  and  baring  entered  upon  the  said  tolls,  shall  not  in  all 
things  fhlil'  and  perform  the  eoyenants,  ac,  to  be  contained  in  snch  agreement."  The  defend- 
SBt,  who  was  the  highest  bidder,  signed  the  following  memorandum, — "  I  do  beraby  agree  to 
take  the  tolls  of,  Ac,  at  tha  sum  of  411/.,  and  I  do  hereby  agree  on  my  part  to  Ailfll  the  oondi- 
tioni  for  letting  the  tolls,  and  do  hereby  propose  A.  and  B.  as  my  sureties."  This  memoran- 
dam  was  signed  by  the  defendant  and  by  the  clerk  to  tbe  trustees  (under  s.  57),  but  not  by  the 
inreties.  No  other  agreement  was  ezeeuted,  and  the  defendant,  though  he  paid  the  month's 
rent  in  adranoa,  deeliaed  to  enter  upon  the  tolls : — 

Held,  that  the  above  memoraadam  eonsUtntad  a  ralid  demise  of  the  tolls ;  the  stipulation  at 
to  the  sureties  being  a  stipolaUoa  for  the  benefit  of  the  tmstees,  which  it  was  competent  to 
them  to  waire. 

,  This  was  an  action  brought  by  the  plaintiff  as  clerk  to  the  trustees 
of  the  WoottojQ  and  Gourteenhall  turupike^roads,  in  the  county  of 
Northampton,  against  the  defendant  as  lessee  of  the  tolls,  for  rent 
alleged  to  be  due  under  an  agreement  of  demise  of  such  tolls,  dated 
tbe  3d  of  October,  18:61. 

Tbe  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Summer 
Assizes  at  Northampton.  The  facts  which  appeared  in  evidence  were 
as  follows : — On  tbe  8d  of  October,  1861,  the  trustees  of  the  turnpike- 
road  in  question,  having  given  the  notice  required  by  the  65th  sec- 
tion of  the  General  Turnpike  Act,  3  G.  4>  c.  126^  proceeded  to  let  the 
tolls  by  public  auction.  The  letting  was  subject^  amongst  others,  to 
the  following .cpndition : — 

*'  One  month's  rent  in  advance  to.  be  immediately  paid  down  as  a 
deposit  by  the  person  taking  the  said  tolls,  which  is  to  be  forfeited  if 
BQch  taker  shall  refuse  or  neglect  to  execute  the  usual  articles  of 
agreement,  with  two  sufficient  sureties,  to  be  approved  by  the  trustees, 
prior  to  the  1st  day  of  November,  at  the  office  of  Mr.  A.  B.  Mark- 
ham,  attorney,  at  Northampton,  or  shall  refuse  or  neglect  to  enter  on 
the  said  tolls,  or,  having  executed  such  agreement  with  sureties,  and 
having  entered  on  the  said  tolls,  shall  not  in  all  things  fulfil  and  per- 
form the  covenants,  conditions,  and  agreements  contained  in  such 
agreement." 

*The  defendant  was  the  highest  bidder,  and  the  tolls  were  r^ontr 
accordingly  knocked  down  to  him,  and  the  following  memo-  '- 
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randum  was  drawn  up  and  executed  by  bim  and  also  bj  the  clerk  to 
the  trastees: — 

"  I,  the  nnderaigned,  John  Stanfordi  of  Tewkesbury,  in  the  countj 
of  Gloucester,  toll-gate  keeper,  do  hereby  agree  to  take  the  tolls  of  the 
Wootton  and  Gonrteenhall  gates  at  the  sum  of  411/. ;  and  I  do  hereby 
agree  on  my  part  to  fulfil  the  conditions  for  letting  the  tolls,  and  do 
hereby  propose  Joseph  Dickens,  of  Northampton,  fishmonger,  and 
William  Whitbread,  of  Courteenhall-Qate,  toll-collector,  as  my  sore- 
ties.    Dated  this  8d  October,  1861. 

"  John  Stanford. 

''  A.  B.  Mabkham,  clerk  to  the  trustees." 

"  Deposit  84Z.  Ss." 

The  defendant,  having  paid  the  deposit,  declined  to  enter  upon  the 
tolls,  and  never  did  execute  any  agreement  with  sureties  pursuant  to 
the  above  condition. 

On  the  part  of  the  defendant  it  was  submitted  that  the  action  was 
not  maintainable,  inasmuch  as  there  was  no  suflScient  agreement  for 
the  letting  of  the  tolls  in  question  within  the  57th  section  of  the 
statute. 

The  learned  Chief  Baron  adopted  this  view,  and  thereupon  directed 
a  verdict  for  the  defendant,  with  leave  to  the  plainti£f  to  move  to 
enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that  the 
defendant  was  liable  under  the  demise  of  the  8d  of  October,  1861. 

Field,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  aceordingly. 

Beasley  now  showed  cause. — The  provisions  of  the  statute  npoo 
*3781  ^^^^^  ^^^  question  mainly  turns  are  the  *55th  and  67th, — ^the 
^  56th,  which  provided  for  the  payment  of  the  rent,  having  been 
repealed  by  the  4  G.  4,  c.  95,  s.  51.  The  55th  section  enacts  "that  it 
shall  and  may  be  lawful  for  the  trustees  or  commissioners  of  every 
turnpike-road,  at  a  public  meeting,  to  let  to  farm  the  tolls  of  the 
several  gates  erectea  upon  their  respective  turnpike-roads,  in  the 
manner  hereinafter  mentioned,  although  no  express  power  shall  have 
been  given  by  any  act  or  acts  for  that  purpose ;  and  that,  whenever 
any  tolls  shall  hereafter  be  let  to  farm  by  virtue  of  the  powers  given 
by  this  or  any  other  act  or  acts  of  parliament,  the  following  directions 
shall  be  observed,  that  is  tq  say,  the  trustees  or  commissioners  shall 
cause  notice  to  be  given  of  the  time  and  place  for  letting  the  same,  at 
least  one  month  before  the  day  to  be  appointed  for  that  pnrpose,  by 
affixing  the  same  upon  every  toll-gate  belonging  to  such  turnpike* 
road,  and  also  by  insertion  thereof  in  some  public  newspaper  circu- 
lated in  that  part  of  the  country,  and  specifying  in  every  sQch  notice 
the  sum  which  the  said  tolls  produced  in  the  preceding  year,  clear  of 
the  salary  for  collecting  the  same,  in  case  any  hire^  collector  was 
appointed,  and  that  they  will  let  such  tolls  by  auction  to  the  highest 
bidder,  pn  his  producing  sufficient  sureties  for  payment  of  the  mon«v 
monthly  or  otherwise  (as  in  such  notice  shall  be  specified),  and  that 
they  will  be  put  up  at  the  sam  which  they  were  let  for  or  produced 
in  the  preceaing  year,  clear  of  the  salary  of  the  collector;  and,  to 
prevent  fraud  or  any  undue  preference  in  the  letting  thereof,  the  trus- 
tees or  commissioners  are  hereby  required  to  provide  a  glass  with  so 
much  sand  in  it  as  will  run  from  one  end  of  it  to  the  othitr  in  one 
minute,  which  glass  at  the  time  of  letting  auch  tolls  shall  be  set  apoa 
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a  table,  and  immediatelj  after  every  bidding  tbe  glass  shall  be 
tomedy  and  as  soon  as  tbe  sand  is  run  out  it  shall  be  ^turned  r»o7Q 
agaiD,  and  ao  for  three  times,  unless  some  other  bidding  inter-  ^ 
tenes,  and  if  no  other  person  shall  bid  nntil  the  sand  shall  have  run 
through  tbe  glass  three  times,  tbe  last  bidder  shall  be  the  farmer  or 
renter  of  the  said  tolls,  and  shall  forthwith  enter  into  a  proper  agreement 
f&r  the  taking  ihereaf^  and  paying  the  money  at  the  times  specified  in  such 
nstiee,  with  sueh  surety  or  sureties  fer  payment  thereof,  and  under  sueh 
conditions  and  in  sueh  manner  as  Uie  said  trustees  or  commissioners  shall 
think  fii;  and  if  the  person  being  tbe  last  bidder  shall  not  forthwith 
enter  into  snch  agreement,  it  shall  and  may  be  lawful  to  pnt  up  the 
said  tolls  again  immediately  for  another  bidder,  and  in  like  manner 
to  continue  patting  up  the  same  until  a  bidder  shall  be  found  who 
shall  enter  into  atidi  agreement"  And  the  57th  section  enacts  *'  that 
all  contracts  and  agreements  to  be  made  or  entered  into  for  the  farm- 
ing or  letting  the  tolls  of  any  turnpike-roads,  signed  by  the  trustees 
or  commissioners  letting  such  tolls,  or  any  two  or  more  of  them,  or 
by  their  elerk  or  treasurer,  and  the  lessee  or  farmer,  and  his  sureties, 
of  such  tolls  respectively,  shall  be  good,  valid,  and  effectual,  to  all 
intents  and  purposes,  notwithstanding  the  same  may  not  be  by  deed 
or  under  seal,  any  act  or  acts  of  parliament  or  law  to  the  contrary 
thereof  notwithstanding.''  The  memorandum  which  the  defendant 
has  signed  here  is  not  an  agreement  within  the  meaning  of  these  pro- 
visions, which  mast  be  strictly  oomplied  with :  it  is  a  mere  under- 
taking on  his  part  to  sign  the  statutory  agreement,  for  the  breach  of 
which  he  mignt  possibly  be  liable  to  an  action,  but  not  in  this  form. 
This  is  the  first  time  such  an  instrument  as  this  has  been  treated  as 
the  demise  of  the  tolls.  So  atrictly  bas  the  statute  been  construed, 
that,  in  Bell  v.  Nixon,  9  Bing.  898  (E.  C.  L.  R.  vol.  28),  2  M.  &  Scott 
634,  it  was  held,  that,  where  two  persons  fill  the  office  of  clerk  to  tbe 
^trustees  of  a  turnpike-road,  both  most  join  in  executing  a  con-  r«QOQ 
tract  on  the  part  of  the  trostees,  nnder  s.  67.  [Willbs,  J. —  '- 
A  corporation  is  not  liable  upon  a  demise  not  under  seal ;  but,  where 
it  baa  actually  used  and  occupied  land  for  a  corporate  purpose,  it  may 
be  sued  for  use  and  occupation:  Lowe  v.  The  London  and  North- 
western Railway  Company,  18  Q.  B.  682  (B.  O.  L.  R.  vol.  88).  Bylbs, 
J. — In  Shqiherd  v.  Hodsman,  18  Q.  B.  816, — where  it  was  contended 
that  tbe  statute  8  ft  9  Vict.  c.  106,  s.  8,  which  provides  that  "  a  lease 
required  by  law  to  be  in  writing  of  any  tenements  or  hereditaments*^' 
shall  be  void  at  law  unless  made  by  deed,  applied  to  agreements  for 
the  leasing  of  tolls  under  the  8  O.  4,  c.  126, — Lord  Campbell  says : 
'' Aa  to  the  objection  that  such  agreements  ought  now  to  be  under 
seal,  I  think  it  would  be  strange  to  hold  that  tbe  provisions  of  stat.  8 
k  9  Vict  c  106,  which  was  passed  for  the  purpose  of  amending  the 
law  of  real  property,  were  intended  to  embrace  statutory  agreements 
made  under  stat.  8  O.  4,  c.  126.  Indeed,  if  we  were  to  construe  the 
latter  statute  strictly,  we  should  find  that  it  does  not  require  the  lease 
itself  of  tbe  tolls  to  be  in  writing  at  all,  but  only  that  the  agreement 
tor  aucb  lease,  whieh  operates  ef  course  as  a  lease,  must  be  in  writing : 
so  that  Stat.  8  ft  9  Viet.  e.  106,  s.  8,  oould  not  apply."]  The  trustees 
might  have  pursued  the  eocvrse  pointed  out  by  a.  66,  on  the  defend- 
ant'a  refiisal  to  execute  tbe  formal  contract,  viz.  put  up  the  tolla 
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The  learned  judge  left  it  to  the  jar^  to  say, — Hm,  were  the  goods 
neoessaries  auitable  to  the  position  m  life  of  the  husband  7 — second]  j, 
was  the  amount  of  allowance  agreed  on  between  the  husband  and 
wife,  or  was  it  subject  to  a  condition  that  he  should  find  security  for 
its  payment,  or  to  anj  other  condition? — ^thirdly,  was  the  allowaooe 
made  and  paid  sufficient,  regard  being  had  to  the  circumstances  of  tbe 
parties  ? 

The  jury  found  that  the  goods  were  necessaries, — ^Ihat  there  was  no 
actual  unconditional  agreement  for  the  allowance, — and  that  the  sum 
paid  was  not  an  adequate  provision. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiff  for  the  amount  of  his  claim. 

PakheUf  in  Hilary  Term  last,  pursuant  to  leave  reserved  to  him  nt 
the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendanl  He 
submitted  that  the  court  and  jury  had  nothing  to  do  with  the  adequacy 
^0051  *of  the  allowance,  but  that,  if  the  wife  received  anything  in 
^  the  shape  of  maintenance  from  her  husband,  her  agency  ceaaed : 
Johnston  v.  Sumner,  8  Hurlst.  k  N.  261 ;  Biffin  v.  Bignell,  7  Hurlst 
k  N.  877.  He  also  referred  to  Selwyn's  Nisi  Prius,  12th  edit.  880, 
where  it  is  said,  upon  the  authority  of  a  MSS.  ease  of  Ozard  v.  Dam- 
ford  (B.  B.  lliddleaex  Sitting  after  M.  T.  20  Q.  8X  that,  as,  "  in  all 
cases,  the  creditor  is  to  be  considered  as  standing  in  the  wife's  place, 
it  imports  him,  when  the  wife  lives  apart  from  her  husband,  to  make 
strict  inquiry  as  to  the  terms  of  the  separation ;  for,  in  such  cases,  be 
must  trust  her  at  his  peril."  He  also  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  not  warranted  by  the  evidence. 

Denman,  Q.  C,  now  showed  cause. — ^There  was  abundant  evidenoe 
of  authority  in  the  wife  to  pledge  the  credit  of  her  husband.  Sbe 
was  compelled  by  his  cruelty  to  live  apart  from  him ;  there  was  no 
agreed  allowance  (as  there  was  in  Johnston  v.  Sumner);  and  the  jury 
have  found  that  the  sums  paid  to  the  wife  were  inadequate  to  her 
maintenance.  The  doubt  suggested  at  the  end  of  the  judgment  in 
that  case  is  at  variance  with  the  earlier  authorities,  and  was  declared 
by  Bramwell,  B.,  in  Biffin  v.  Bignell,  to  be  unfounded. 

PalcheU,  in  support  of  bis  rule. — The  fact  of  the  wife  receiving  an 
allowance  from  her  husband  for  her  maintenance  is  an  answer  to  any 
implied  agency  on  her  part  to  make  contracts  to  charge  him  for  De- 
cessaries  supplied  to  her.  [Erlb,  C.  J. — If  the  husband  drives  bis 
wife  away  by  his  cruelty,  sbe  is  entitled  to  make  contracts  to  charge  him 
for  necessaries;  and  it  is  no  answer  that  he  makes  her  an  allowance 
which  the  jury  have  pronounced  to  be  insufficient.]  Biffin  v.  Bignell 
4COQA1  decides  that  the  adequacy  *or  inadequacy  of  the  allowance  is 
-I   not  the  question;  but  that  is  simply  a  question  of  agency. 

Eblb,  C.  J,*— I  am  of  opinion  that  this  rule  should  be  discharged. 
The  jury  have  found  that  the  defendant  by  his  cruelty  compelled  h\i 
wife  to  live  apart  from  him,  that  there  was  no  agreement  for  a  sepa- 
rate maintenance^  that  the  allowance  actually  paid  was  inadequate  to 
the  support  of  the  wife,  regard  being  had  to  tne  means  and  positioo 
of  .the  husband;  and^  that  the  goods  supplied  were  necessaries. 

The  rest  of  the  court  concurring.  Rule  discharged. 
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LEE  and  Another  v.  JONES.    April  16. 

Oia  P.  hftd  beta  •ia|>lojed  hj  tk«  plaintifii  in  the  Mk  of  ooalf  for  thtm  on  oommiatlooy  for 
wbtek  ko  at  the  end  of  each  month  gaye  them  his  aeeeptancee,  and  by  the  terma  of  his  agree- 
m«it  he  wai  to  hand  orer  to  Uien  wiOiin  lU  days  all  moneys  he  reoeired  from  enstomere.  P. 
baring  faUen  in  nrrear  to  the  extent  of  1972/.,  the  plaintiffs  required  him  to  And  seeiiritj  to  the 
uDonnt  of  StOf.,  and  at  his  nqneat  the  ddbndmit  eonsented  to  gaamntee  100/.  The  agreemtnt 
of  goaraatee  neited  the  terms  of  dealiag- between  the  plainitiffi  and  P.;  bat  the  laet  that  P. 
was  alrsadj  indebted  to  the  plaintiffs  in  the  laigf  sim  abdre  mentioned  was  ooncealed  from  the 
sareties. 

In  an  action  against  the  defondnnt  en  Hie  agreement,  he  pleaded  that  he  was  indneed  to  make 
U  bj  the  framdnlent  oonoealment  bj  Hie  pliintiaii  t»f  a  material  lhot:--HeId,  that  the  non-eom<* 
maniealioa  by  the  plaintiffs  to  the  defendant  of  the  faet  that  P.  wm  at  the  time  indebted  to 
thsm,  was  eridenoe  for  the  Jnry  in  lapport  of  the  pleik 

This  was  an  action  broagbt  by  the  plainttffia,  who  carry  on  the 
bosioess  of  coal-merchants,  against  the  defendant,  to  recover  1001., 
the  amount  for  which  he  agi^Bed  to  become  surety  to  them  for  one 
James  Packer,  a  person  employed  to  sell  coals  on  commission  for  the 
plaintifi^. 

The  declaration  stated,  that,  by  a  certain  agreement>--4tfter  reciting 
that  James  Packer  had  for  some  time  them  post  been  a  salesman  of 
coals  upon  ^commission  for  &e  plaintxffii,  he  the  said  James  raogy 
Packer  giving  bills  of  exchange  to  the  plaintifis  for  all  such  ^ 
ooals  as  might  be  deliTered  to  his  order,  such  bills  being  floating  bills, 
to  be  settled  for  and  paid  up  at  the  expiration  of  the  current  months 
daring  which  such  bills  were  respectively  running ;  and  after  reciting 
that  the  plaintifi  requiring  security  from  the  said  James  Packer,  they 
stipulated,  amongst  other  things,  that  N.  C  Sendall,  O.  Theobald,  J. 
G.  Antrobus,  the  defendant,  and  H.  W.  Buel,  should  give  them  the 
plaintiffii  a  floating  and  continuing  guarantee  for  the  term  of  three 
years  from  the  date  of  the  said  agreement,  on  behalf  of  the  said 
James  Packer,  to  secure  to  them  the  said  plaintifi  the  amount  of  any 
balance  which  might  at  any  time  or  times  be  due  to  them  the  plain- 
tiff from  the  said  James  Packer  upon  any  such  coal  account  or  bills, 
to  the  amount  of  8002.,  in  the  proportions  following  [the  defendant  in 
the  sum  of  1001.,  and  each  of  the  other  sureties  in  the  sum  of  601.], 
making  together  the  said  sum  of  8007.;  and,  in  order  to  induce  the 
plaintifl^  to  continue  the  said  arrangement  with  the  said  James  Packer, 
the  said  N.  G.  Sendall,  Q.  Theobidd,  J.  G.  Antrobus,  the  defendant, 
and  H.  W.  Rnel,  agreed  to  enter  into  the  said  agreement  for  guaran- 
tee in  manner  thereinafter  appearing, — they  the  said  N.  G.  Sendall, 
(t.  Theobald,  J.  G.  Antrobus,  the  defendant,  and  H.  W.  Buel,  in  con- 
sideration that  the  plaintiflEs  would  continue  for  more  than  one  month 
then  next  to  allow  to  the  said  James  Packer  a  certain  commission 
upon  the  sale  of  coals  referred  to  in  an  agreement  between  the  said 
James  Packer  and  the  plaintifi,  bearing  date  the  Ist  of  November, 
1856/  and  would  not  for  the  said  month  terminate  and  put  an  end  to 
the  affreement,  severally  and  respectively  guaranteed,  promised,  and 
amed  to  and  with  the  plaintiffs  tiiat  they  the  said  N.  G.  Sendall,  G. 
TheobaU,  J.  G.  Antrobus,  the  *defendant»  and  H.  W.  Buel,  r«ngo 
shonld  and  would  severally  pay  and  make  good,  in  the  respect-  ^ 
ive  portions  hereinbrfore  mentioned,  to  the  plaintifi  or  their  execa* 
te%  ainiiniitrators^  or  asngns^  all  such  stia  and  sums  of  money  as 
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miglit  be  dae  and  owing  to  them  the  plaintifib  at  any  time  or  times 
during  the  said  term  of  three  years  from  the  said  James  Packer  in 
relation  to  the  said  agreement  or  bills  of  exchange,  not  exceeding  in 
the  whole  the  said  sum  of  8002.,  such  guarantee  to  be  a  continaing 
guarantee  and  to  be  made  good  at  any  time  by  the  said  N.  C.  Sendall, 
&.  Theobald,  J.  G.  Antrobus,  the  defendant,  and  H.  W.  Buel,  for  any 
balance  or  amount  due  to  the  plaintiflb  in  respect  of  the  said  agree- 
ment between  the  said  James  Packer  and  the  plaintifi  during  the 
said  term  of  three  years :  And  by  the  said  agreement  it  was  declared 
by  the  said  N.  C.  Sendall,  0.  Theobald,  J.  O.  Antrobus,  the  defend- 
ant, and  H.  W.  Bael,  that  giving  time  to  the  said  James  Packer  by 
the  plaintiffs  for  the  payment  of  any  account  or  balance  at  any  time 
should  not  invalidate  the  said  guarantee,  but  that  they  should  at  til 
times  have  it  in  their  full  power  and  discretion  so  to  do,  or  to  make 
any  compromise  or  arrangement  that  they  might  deem  beneficial  with 
the  said  James  Packer,  and  that  they  the  said  N.  C.  Sendall,  G.  Theo- 
bald, J.  G.  Antrobus,  the  defendant,  and  H.  W.  Buel,  their  executors 
or  administrators,  should  remain  liable  to  make  good  any  balance  or 
sum  remaining  due  from  the  said  James  Packer  to  the  said  plain- 
tiffs, notwithstanding  such  time  so  given  or  such  compromise  or 
arrangement  as  aforesaid*;  and,  further,  that,  as  between  them  the 
said  N.  C.  Sendall,  G.  Theobald,  J.  G.  Antrobus.  the  defendant, 
and  H.  W.  Ruel  and  the  plaintifib,  any  accounts  stated  between 
them  and  the  said  James  Packer,  or  the  account-books  of  the 
latter  used  by  them  in  their  regular  course  of  business,  should  be 
^qngi  ^tdkctt  ss  couclusive  evidence  against  the  said  N.  C.  Sendall, 
ooYfj  G.  Theobald,  J.  G.  Antrobus,  the  defendant,  and  H.  W.  Ruel, 
their  executors  or  administrators,  either  at  law  or  in  equity,  of 
the  amount  of  balance  or  balances  due  to  them  on  the  said  agree- 
ment by  the  said  James  Packer:  And  it  was  by  the  said  agreement 
further  agreed  and  declared  by  and  between  the  said  parties  thereto, 
that  the  said  agreement  was  to  be  taken  and  consiaered  as  supple- 
mental and  in  addition  to  an  agreement  bearing  date  the  1st  of  No- 
vember, 1856,  made  between  Sarah  Tinson  of  the  one  part,  and  the 
plaintifi:s  and  their  late  partner  of  the  other  part:  Averment,  that  the 
plaintiffs,  confiding  in  the  said  promise  and  agreement  of  the  defend- 
ant, for  more  than  one  calendar  month  after  the  making  of  the  said 
agreement  did  continue  and  agree  to  allow  to  the  said  James  Packer 
the  said  commission  upon  the  sale  of  the  said  coals  referred  to  in  the 
said  agreement  between  the  said  James  Packer  and  the  plaintifib,  and 
did  not,  during  or  in  the  said  month  terminate  or  put  an  end  to  the 
said  last  mentioned  agreement,  as  they  might  have  done ;  and  that 
afterwards,  and  within  the  said  term  of  three  years,  there  became  doe 
and  payable  and  owing  in  relation  to  and  respect  of  the  said  agree- 
ment, from  the  said  James  Packer  to  the  plaintiff  a  large  sum  of 
money,  such  sum  being  due  and  payable  as  aforesaid  bv  the  said 
James  Packer  in  respect  of  the  said  coal  account ;  that  the  defendant's 
said  proportion  of  the  said  sum  of  money  amounted  to  a  large  sum 
of  money ;  that,  before  and  at  the  time  of  the  making  of  the  said 
promise  by  the  defendant,  and  from  thence  and  during  all  the  time 
aforesaid,  the  plaintiffs  had  the  power  to  terminate  and  put  an  end  to 
the  said  agreement  between  them  and  the  plaintiff  and  the  said  James 
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Packer  bj  the  said  plaintijSs,  giving  one  month's  notioe  to  the  said 
James  Packer  of  *their,  the  plaintiff's  desire  to  terminate  and  r«QAA 
put  an  end  to  the  same ;  that,  before  the  commencement  of  this  '- 
snit,  all  things  had  happened  and  occurred  and  all  times  had  elapsed 
which  it  was  necessary  should  occur,  happen,  and  elapse  to  entitle  the 
plaintiff  to  sue  in  this  action  for  the  derendant's  breach  hereinafter 
mentioned  of  the  said  promise;  and  that  the  plaintiffs  had  always 
been  ready  and  willing  to  do  all  things  which  it  was  necessary  they 
should  be  ready  and  willing  to  do  to  entitle  them  to  sue  the  defend- 
ant in  this  action  for  the  said  breach  of  promise,  and  nothing  had  hap- 
pened or  occurred  to  prevent  the  plaintiffs  suing  in  this  action  for  the 
said  breach  of  promise ;  yet  that  the  defendant  broke  his  said  pro- 
mise, and  had  not  paid  or  made  good  to  the  plaintiffs  the  said  pro- 
portion of  the  said  sum  of  money  so  due  and  owing  as  aforesaid  from 
the  said  James  Packer  to  the  plaintiffs,  which  he  the  defendant  agreed 
to  pay  and  make  good  by  his  said  promise,  or  any  part  thereof; 
whereby  the  said  sum  and  every  part  thereof  became  wholly  lost  to 
the  plaintiffs. 

The  defendant  pleaided, — first,  that  he  did  not  agree  as  alleged, — 
secondly,  that  the  supposed  agreement  and  promise  was  obtained  from 
him  by  the  plaintifis  by  the  fraud  of  the  plaintiff,  and  by  their  fraud u* 
lent  and  undue  concealment  of  material  facts  within  their  knowledge 
respecting  the  said  James  Packer,  material  to  be  made  known  by  them 
to  the  defendant  before  he  entered  into  the  said  agreement.  Issue 
thereon. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  last  Michaelmas  Term.  The  facts  which  appeared  in  evi- 
dence were  as  follows : — One  James  Packer  had  been  employed  by  the 
plaintiffs  to  sell  coals  for  them  on  commission,  under  an  agreement 
bearing  date  the  1st  of  November,  1856,  under  which  he  was  to  give 
his  acceptances  for  the  *amount  of  all  coals  sold  by  him  each  r^ggi 
month,  and  to  account  for  and  pay  over  to  the  plaintifis  as  '- 
their  agent  all  the  moneys  received  by  him,  within  six  days  after 
the  receipt  thereof  by  him:  and  for  the  due  performance  of  that 
agreement  one  Sarah  Tinson  entered  into  a  guarantee  to  the  extent  of 
3002.,  terminable  on  one  month's  notice.  Packer  continued  in  the 
employment  of  the  plaintiffs  down  to  the  month  of  September,  1861. 
At  this  time  he  was  in  arrear  with  his  payments  to  the  extent  of 
12722. ;  and,  the  plaintifis  requiring  further  security,  he  procured  the 
defendant  and  the  other  persons  named  in  the  agreement  set  out  in 
the  declaration  to  give  their  guarantee,  each  for  the  sum  set  opposite 
to  his  name  therein.  In  July,  1862,  Packer  was  dismissed,  and  the 
sureties  were  called  upon  to  pay,  being  then  for  the  first  time  informed 
of  the  fact  of  Packer  being  at  the  time  the  gxiarantee  was  given  so  largely 
indebted  to  the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  concealment 
of  this  fact  was  a  fraud  upon  the  sureties;  and  the  case  of  Bailton  v. 
Mathews,  10  Clark  k  Fin.  934,  was  relied  on.  There,  a  party  became 
surety  in  a  bond  for  the  fidelity  of  a  commission-agent  to  his  employ* 
era.  After  some  time  the  emplovers  discovered  irregularities  in  the 
agent's  accounts,  and  put  the  bona  in  suit.    The  surety  then  instituted 
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a  suit  to  avoid  the  bted*  -on  the  ground  of  eoocaalraeat  by  the  em- 
ployers of  material  droamatoooes  affecting  the  agent's  credit  prior  to 
the  date  of  the  bond,  and  which,  if  communicated  to  the  suretj, 
would  have  prevented  him  from  undertaking  the  obligation.  On  the 
trial  of  an  issue  whether  the  surety  was  induced  to  sign  the  bond 
by  undue  concealment  or  deception  on  the  part  of  the  employerii 
the  presiding  judge  directed  the  jury  that  the  conoealmenti  to  be 
^3921  ^°^°^'  '^^^  ^  toiljkl  and  inienttonal  with  a  view  to  the 
^  ^advantages  the  employers  were  thereby  to  gain :  and  it  was 
held' by  the  House  of  Lords, — ^reversing  the  judgment  of  the  Court 
of  Session  in  Scotland, — that  the  direction  was  wrong  in  point  of  law; 
for  that  the  mere  non*communication  of  circamstances  affecting  the 
situation  of  the  parties,  material  for  the  surety  to  be  acquainted  with, 
and  within  the  knowledge  of  the  person  oUaining  a  surety  bond,  is 
undue  concealment,  though  not  wilful  or  intentional,  or  with  a  view 
to  any  advantage  to  himself. 

For  the  plaintifis,  it  was  contended  that  there  was  no  evidence  to  go 
to  the  jury  in  support  of  the  plea  of  fraud. 

The  Lord  Ghier  Justice  ruled  that  there  was ;  apd  he  left  it  to  the 
jury  to  say  whether  the  plaintiff  misled  the  defendant  by  concealing 
from  him  a  fact  respecting  Packer's  antecedents  which  it  was  material 
to  him  to  know, — was  the  face  of  the  instrument  in  fSiust  a  misleading? 
— ^was  it  fraud  on  the  plaintifib'  part  to  keep  back  the  knowledge  of 
the  £Eict  that  so  large  a  sum  as  12722.  was  at  the  time  in  arrear  from 
Packer? 

In  the  course  of  the  plaintiflb'  case,  Collier ,  Q.  C,  prqMsed  to  prove 
that  Packer  had  been  dismissed  for  fraud ;  but  this  evidence,  being 
objected  to  by  0*Mdlley,  Q.  C,  for  the  defendant,  was  not  allowed  to 
be  gone  into. 

A  verdict  having  been  found  for  the  defendant. 

Collier,  Q.  C,  in  Hilary  Term  last,  moved  to  enter  a  verdict  for  the 
plaintiff,  pursuant  to  leave  reserved  to  him,  or  for  a  new  trial,  on  the 
ground  of  misdirection.  The  case  of  Bailton  v.  Mathews  is  very 
much  qualified  by  a  subsequent  case  in  the  House  of  Lords,  Hamil- 
ton V.  Watson,  12  Clark  k  Fin.  109,  where  it  was  held  that  a  surety 
is  not  of  necessity  entitled  to  receive,  without  injury,  from  the  party 
to  whom  he  is  about  to  bind  himself,  a  full  disclosure  of  all  the  cir- 

*8931  ^^°^^^^<^^  ^^  ^^^  Mealings  between  the  principal  and  that 
^  partv.  If  he  re(][uires  to  know  any  particular  matter  of  which 
the  party  aoout  to  receive  the  security  is  informed,  he  must  make  it 
the  subject  of  a  distinct  inquiry.  The  case  has  also  been  the  sub- 
ject of  comment  in  a  recent  case  in  the  Exchequer, — ^The  North  Brit- 
ish Insurance  Company  v.  Lloyd,  10  Exch.  623, — ^where  it  is  laid 
down  that  the  rule  which  prevails  in  insurances  upon  ships  and  lives, 
that  all  material  circumstances  known  to  the  assured  must  Dediscloaed, 
though  there  be  no  fraud  in  the  concealment,  does  not  extend  to  the 
case  of  guarantees ;  but  that,  in  the  latter  case,  the  concealment|  to 
vitiate  the  guarantee^  must  be  fraudulenL  There  was  uo  evidence  of 
fraud  here.  It  did  not  even  appear  that  the  moneys  had  been  received 
hf  Packer  from  the  cnatomers.  His  lordship  should  have  left  it  to 
the  jury  to  say  whether  there  was  a  fraudulent  concealment  of  a 
fact  which  the  pkintiflb  were  bound  to  communicate.    A  plea  in  the 
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terms  of  the  directid?t  bere  given  voald  clear!  j  have  been  a  bad  plea. 
[EBiS,  C.  J. — Would  either  of  these  persons  have  consented  to  be- 
come sarety  for  Plieker  if  the  piaintiffi  had  communicated  to  them 
the  fact  that  be  owed  them  1272/.?]  Possibly  not  There  was  no 
fraud  or  misrepre^ntation,  no  active  misleading.  It  did  not  even 
appear  that  there  had  been  any  personal  ccmimunication  between  the 
plaiiitifib  aitd  the  snretiea  [Keatiko,  J. — If  Packer  had  been  guilty 
of  embesslement,  and  that  fact  had  not  been  commnnicated  to  the 
defeadantf  would  that  have  amounted  to  a  fraudulent  concealment  ?] 
That  would  present  more  difficultj. 

Williams,  J.— We  are  all  of  opinion  that  there  was  no  roisdirec- 
tioo  in  this  case.  What  my  Lord  rmled,  in  substance,  was,  that,  if 
the  jnry  found  the  existence  of  certain  facts  which  would  in  law 
amount  to  a  fraud,  *the  ]:4ea  was  made  out.  There  is  nothing  r«gQ^ 
wrong  in  that  Some  members  of  the  court,  however,  enter*  *- 
tain  some  doubt  whether  there  were  materials  for  the  8ummii^*up, — 
whether  there  was  evidence  of  any  active  misleading.  Upon  that, 
therefore^  the  rule  may  go. 

O^MaUey,  Q.  C,  and  Sir  ff.  Bimyman,  showed  cause^ — From  the 
frame  of  the  document  which  he  was  called  upon  to  sign,  the  surety 
would  be  naturally  led  to  suppose  that  he  was  enaranteeing  prospect- 
ive dealings  and  balances.    He  never  would  have  enterra  into  the 
engagement  if  he  had  been  told  that  Packer  was  already  hopelessly 
involved.    The  non-communication  of  the  fact  was  not  a  mere  con* 
cealnnent ;  the  statement  in  the  agreement  was  a  palpable  misrepre* 
sentation,  an  active  misleading,  and  a  fraud.    The  jury  had  a  right  to 
draw  their  own  conclusions  from  the  recitals.    These  clearly  contem- 
plate a  liability  for  future  accounts  only,  whatever  may  be  the  legal 
interpretation  of  the  operative  part  of  the  instrument.   [Willes,  J. — 
Was  anything  in  arrear  on  the  debts  contracted  since  the  date  of  the 
agreement?]     That  did  not  appear;  though  there  was  evidence  that 
the  debt  had  been  decreased  by  60/.  at  the  termination  of  the  engage^ 
ment.    It  may  be,  as  was  held  in  The  North  British  Insurance  Com* 
pny  9.  Lloyd,  10  Exch.  528,  that  the  rule  which  prevails  in  insuranoe 
law  as  to  the  concealment  of  material  facts,  is  inapplicable  to  cases  of 
5Qrety8hip.(a)    But  here  was  a  wilful  concealment  with  a  view  to  the 
plaintiflb'  own  advantage,  which  brings  the  case  clearly  within  the 
principle  of  Bail  ton  v.  Mathews,  10  Clark  k  Fin.  984.     [Byles,  J. — 
The  plaintiffii  had  no  right  for  a  fraudulent  purpose  to  abstain  fVom 
communicating  the  fact  of  Packer's  prior  indebtedness.]    The  only 
question  is,  whether  the  ^concealment  of  that  fact  was  any  r^oAi- 
evidence  of  fraud.    [Kbatiko,  J.— Or,  whether  the  recitals  in  ^ 
the  agreement  amount  to  a  misrepresentation  of  the  real  slate  of 
facts.     Erlk,  C.  J.--Suppose  the  plaintiflEs  had  called  upon  the  de* 
feudant  for  the  lOOL  Uie  day  after  execution  of  the  agreement, — 
would  it  not  have  been  competent  to  the  surety  to  say  tnat  he  had 
been  misled  7]    No  doubt  it  would. 

(hlUer,  Q.  0.,  in  support  of  his  rule.— The  question  is,  whether  the 
mere  fiMt  of  the  non-commusiicatioa  of  the  state  of  aooounts  between 
the  -plaintiiii  and  Packer,  no  inquiry  having  been  made  on  the  sub- 
j«etp  «a«ld  properly  be  left  to  the  jury  as  evidence  of  fimud.    Hamil- 

«(a)  9miWtf  «.  Bmwn^,  U C  a  9.  &  SM  (B.  C.  L.  ft.  voL  IN) 
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ton  V.  Watson, — whiofa  Parke,  B.,  in  The  Nortb  British  loanranoe 
Company  v.  Lloyd^  treats  ae  inconsistent  with  the  earlier  case  of  Bail- 
ton  V.  Mathews, — is  precisely  in  point  Lord  Campbell  there  saya  (12 
Clark  &  Fin.  118):  "  Yonr  Lordships  tnnst  partionlarly  notioe  what 
the  nature  of  the  contract  is.  It  is  suretyship  upon  a  cash  account. 
Now,  the  question  is,  what,  upon  entering  into  such  a  contFBCt,  oQg^t 
to  be  disclosed  ?  And  I  will  venture  to  say,  if  your  Lordships  were 
to  adopt  the  principles  laid  down  and  contended  .for  by  the  appellants' 
counsel  here,  that  you  would  entirely  knock  up  those  transactions  in 
Scotland  of  giving  security  upon  a  cash  account^  because  no  bankers 
would  rest  satisfieii  that  thej  had  a  security  for  the  advanoa  they 
made,  if,  as  is  contended,  it  is  essentially  necessary  that  everything 
should  be  disclosed  by  the  creditor  that  is  material  for  the  surety  to 
know.  If  such  was  the  rule,  it  would  be  indispensably  neoessary  for 
the  bankers  to  whom  the  security  is  to  be  given,  to  state  how  the 
account  has  been  kept, — whether  the  debtor  was  in  the  habit  of  over- 
*3961  ^^^^^S' — whether  he  was  punctual  in  his  dealings, — ^whether 

^  he  performed  his  promises  in  an  honourable  manner :  for,  all 
these  things  iire  extremely  material  for  the  surety  to  know.  But, 
unless  miestions  be  particularly  put  by  the  surety  to  gain  this  infor* 
motion,  I  hold  that  it  is  quite  unnecessary  for  the  cr^itor  to  whom 
the  suretyship  is  to  be  given,  to  make  any  such  disclosure:  and  I 
should  think  that  this  might  be  considered  as  the  criterion  Irhether 
the  disclosure  ought  to  be  made  voluntarily,  namely,  whether  there  is 
anything  that  might  not  naturally  be  expected  to  take  place  between 
the  parties  who  are  concerned  in  the  transaction,  that  is,  whether 
there  be  a  contract  between  the  debtor  and  the  creditor,  to  the  effect 
that  his  position  shall  be  different  from  that  which  the  surety  might 
naturally  expect ;  and,  if  so,  the  surety  is  to  see  whether  that  is  dis- 
closed to  him.  But,  if  there  be  nothing  which  might  not  naturally 
take  place  between  these  parties,  then,  if  the  surety  would  guard 
against  particular  perils,  he  must  put  the  question,  and  he  must  gain 
the  information  which  he  requires."  [Ejbatino,  J. — ^Is  there  any 
case  of  a  concealment  by  the  creditor  of  a  material  circumstance  where 
he  has  professed  to  make  a  communication  of  all  facts  ?]  No.  The 
very  fact  of  the  plaintifib  requiring  security,  shows  that  they  were  not 
satisfied  with  Packer.  The  defendant  has  notice  of  the  existing 
agreement,  and  it  is  in  part  recited.  He  might  have  inquired  how 
that  agreement  had  been  carried  out.  [Bylbs,  J.,  referred  to  Owen  r. 
Homan,  4  House  of  Lords  Cases  997.]  The  simple  question  here  is, 
did  the  non-communication  of  the  existence  of  the  debt,  without  any 
fraud  on  the  plaintiffs*  part,  and  without  any  knowledge  by  them  that 
Packer  had  been  guilty  of  embezsslement,  vitiate  this  contract  ? 
*^Q71       Erlb,  C.  J. — ^This  is  an  action  against  a  surety  upon  *a  con- 

-'  tract  of  suretyship;  and  the  question  is  whether  that  contract 
has  been  avoided  by  reason  of  fraud.  The  jury  have  found  that  it 
was:  and  the  question  for  us  to  decide,  is,  whether  there  was  any 
evidence  of  fraud  which  could  properly  be  left  to  them.  I  think  there 
was.  It  appeared  that- Packer  had  been  for  some  years  in  the  employ 
of  the  plaintiff,  selling  coals  for  them  on  commission,  and  that  at  .the 
time  the  defendant  and  the  other  persons  were  induced  to  beeome 
sureties  for  the  due  payment  of  moneys  to  be  received  by  him  on 
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aocoant  of  snch  sales,  he  was  already  a  defaulter  to  tjie  extent  of 
12722.  The  agreement  of  saretyship  contains  a  recital  that  "James 
Packer  has  for  some  time  past  been  a  salesman  of  coals  upon  commis- 
sion for  Messrs.  Lee,  he  the  said  James  Packer  giving  bills  of  exchange 
to  the  said  Messrs.  Lee  for  all  such  coals  as  may  be  delivered  to  his 
order,  such  bills  being  floating  bills,  to  be  settled  for  and  paid  up  at 
the  expiration  of  the  current  months  during^  which  such  bills  are 
respectively  running."  There  was  nothing  in  this  recital  that  was  at 
all  calculated  to  induce  the  defendant  to  make  inquiry :  and  certainly, 
if  he  had  known  that  Packer  already  owed  the  plaintiff  so  much 
money,  he  would  not  have  consented  to  become  surety  for  him.  It 
is  clear  to  my  mind  that  the  plaintifib  misled  the  defendant  "by  not 
informing  him  of  the  state  of  tne  account  between  them  and  Packer, 
and  by  inducing  him  to  believe  that  he  was  only  guaranteeing  future 
acoounts;.  There  was  abundant  evidence  for  tne  jury  in  support  of 
the  plea  of  fraud. 

WiLLSS,  J.,  concorred. , 

Btlbs,  J. — ^The  question  f<Nr  us  is,  not  whetfier  the  jury  came  to  a 
right  conclusion,  but  whether  there  *was  anj  evidence  before  r-tfooo 
them  to  warrant  their  finding  a  verdict  for  the  defendant  I  ^ 
think  the  recitals  in  the  agreement  in  question  were  eminently 
calculated  to  mislead,  and  were  pregnant  with  the  assertion  that  Plusker 
had  faithfully  performed  his  duty  up  to  the  time  at  which  liiat  agree* 
ment  was  entered  into. 

Eeating,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  there 
was  evidence  which  my  Lord  was  bound  to  leave  to  the  jury  in  sup- 
port of  the  plea  of  fraud.  Under  the  circumstances,  I  think  the 
recitals  in  the  agreement  amounted  to  an  active  misrepresentation. 

Rule  discharged. 


SMITH  V.  HOWDEN  and  Another.    April  20. 

A.  WM  poiMsaed  of  a  doie  the  only  wj  to  which  wm  along  a  grotn  lane  hotwwn  two  other 
elotei,  one  of  which  belonged  to  A.  and  the  other  to  B.    In  the  abaenoe  of  anj  direct  evidente, 
of  ownenhip,  the  jniy  were  told  that  they  might  preenme  the  soU  of  the  lane  to  belong  in  moie- 
Um  to  Cha  ownen  of  the  a4l<miing  eloies,  and  that^  in  ref  pact  of  the  eloae  at  the  end  of  the  ' 
liofl^  A.  had  a  mere  eaiement  :--Held,  a  proper  direction. 

Tms  was  an  action  of  trespass  brought  to  try  the  right  to  the  soil 
of  a  strip  of  land  about  sixty  yards  in  length,  lying  between  two  fields, 
the  one  belonging  to  the  plaintiff,  the  other  to  the  defendant  Howden. 

The  cause  was  tried  before  Grompton  J.,  at  the  last  Assizes  at 
Hereford.  It  appeared  that  the  strip  of  land  in  question  was  a  sort  of 
occupation-road,  iand  the  only  way  leading  to  a  close  called  Oopner's 
Close,  which  was  part  of  the  Mason  Court  estate  belonging  to  the 
defendant  Howden.  There  was  no  evidence  of  any  user  of  the  road 
in  <][iiestion  except  as  a  way  to  Oopner's  Close,  and  except  that  the. 

Slaintiff  about  eighteen  years  ago  placed  a  gate  across  it    On  the  -^ 
efendant's  side  of  the  road  was  a  watercourse,  which  ♦the  jury  r^Qg^ 
negatived  as  the  boundary  between  the  two  properties.    The  \    ,  ^ 
defendants  had  ol^ructed  this  wav  hj  digging  a  trench  across  it. 
The  learned  jud^  told  the  jury  that  it  was  incumbent  on  the  plaintiff 
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to  aboTT  tbat  he  waa  entitled  either  to  the  whole  or  the  half  of  the  strip 
of  land  in  question ;  that,  in  the  absenoe  of  eridenoe  to  the  eontrary,  the 
presumption  of  law  is,  that,  where  a  road  lies  between  the  lands  of  A. 
and  B.,  woe  soil  vhereof  belonga-to  each  up  to  the  oentre  of  the  road; 
and  that  the  owner  c?  the  close  &t  the  end  of  this  road  had  a  mere 
easement, — ^a  right  c7  packing  and  repassing  along  it  to  reach  his  dosa 

The  jury,  after  -izza  diScultj,  came  to  the  conclusion  that  each 
party  was  entitled  to  half  the  way,  and  returned  a  verdict  for  the 
phintiff  accordingly. 

Pigatt,  Serjt^  now  moved  for  a  new  trial,  on  the  ground  of  mradirec- 
tion, — He  submitted,  that,  there  being  no  evidence  that  any  person 
other  than  the  owner  of  Obpner's  Close  ever  had  used  or  ooula  use  the 
road  in  question,  the  ordinary  presumption  did  notarise.  [Wills^ 
J.,  referred  to  Holmes  v.  liellingham,  7  C.  B.  N.  S.  829  (E.  C.  L.  R 
Tol.  97).]  Without  at  all  disputing  the  principle  of  that  case,  it  is 
submitted  that  the  learned  judge  ought  to  have  left  it  to  the  jury  to 
say  whether,  in  the  absence  of  any  evidence  of  right  in  the  plaintifi^ 
tbey  would  not  presume  the  OTznership  of  the  soU  to  be  in  the  pro- 
prietor of  Copner^s  Close,  by  whom  alone  it  was  used.  [Eblb,  C.  J. — 
Why  should  the  learned  judge  ask  the  jury  to  consider  whether  the 
soil  of  the  road  might  not  belong  to  the  owner  of  Copner's  Close^ 
when  there  was  no  evidence  whatever  to  show  that  he  had  more  than 
easement  ?]  In  Grose  v.  West,  7  Taunt.  39  (E.  C  L.  R  vol.  2),  Gibbs, 
C.  J.,  says :  *'  Primfi  facie,  the  presumption  is,  that  a  strip  <^  land 
*4001  ^T^^S  between  a  highway  and  the  ^adjoining  close  belongs  to 
J  the  owner  of  the  close ;  as  the  presumption  also  is,  that  the 
highway  itself  ad  medium  fllum  visa  does.  But  the  presumption  is 
to  be  confined  to  that  extent;  fcM*,  if  the  narrow  strip  be  ccfntiguous 
to.or  communicate  with  open  commons  or  larger  portions  of  lana,  the 
presumption  is  either  done  away  or  considerably  narrowed ;  for,  the 
evidence  of  ownership  which  applies  to  the  larger  portions  applies 
also  to  the  narrow  strip  which  communicates  with  them."  So,  here, 
theprimfi  facie  presumption  that  the  road  in  question  belongs  in 
moieties  to  the  owners  of  the  enclosed  land  on  either  side,  is  either 
done  awav  or  considerably  narrowed  by  the  fact  that  the  road  is  only 
used  by  the  owner  of  Conner's  Close  for  the  purpose  of  mining  access 
to  that  close.  [Ebls,  C.  J.--- Qrode  «.  West  appHes  only  to  Uie  case 
of  a  claim  by  the  lord  of  the  manof .] 

Eblb,  C.  J«-s-Tbe  question  in  this  case  was,  who  was  the  owner  of 
a  dose  which  I  will  call  a  green  lane,  the  plaintiff's  enclosure  abutting 
upon  it  on  one  side  and  the  defendant's  close  on  the  other  nide,  and  it 
being  subject  to  a  private  right  of  way  to  another  dose  caUed  Copner'B 
Close,  belonging  to  the  defendant  Howden.  The  jury  have  found 
that  it  belonged  to  each  ad  medium  filum  vise^  My  Brother  Pigott 
contends  that  the  learned  judge  misdireoted  the  jury,  because  he 
omitted  to  leave  it  to  them  to  say  whether  the  soil  oi  this  lane  did 
not  belong  to  the  owner  of  Copner's  Qose,  it  being  a  lane  or  way 
leading  only  to  that  cloeoi  and  used  only  by  the  occupier  of  that  dosa 
The  nature  of  the  road,  ^upled  with  uie  mot  I  have  mentbaed,  ood- 
l^ute  M  jdvideii^  ibsil  the  owoerabif^  of  tib^  ami  waa  n  the  owner  of 
<?opMr'«  Olos^    ta^defcn<h<ttJiowed^oiaeidibaniiieageiaealin 
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^ « 

resptct  of  that  cloee :  tlid  mere  passing  ap  and  down  it  *clear1y  r«4Ai 
raises  no  presnmplion  of  ownership.  I  think  the  law  was  well  ^ 
laid  down  br  this  ooart  in  the  ease  of  Holmes  v.  Bellingham,  7  G.  Bl 
N.  S.  829  (E.  C.  L.  R.  vol.  fr7).  In  that  case  I  conld  find  no  fact  that 
was  indicative  of  ezclnsive  ownership  in  either  party,  neither  having 
done  anything  more  than  pass  up  and  down  the  road  ;  and  I  left  it  to 
the  jury  to  say  whether  the  fiiir  presumption  was  not,  that  each  was 
entitled  to  half:  the  jury  found  that  it  was;  and  that  was  the  opiniotf 
of  the  court.     I  think  there  should  be  no  rule. 

W1LLE8,  J. — I  am  of  the  same  opinion.  It  may  be  that  the  jury  in 
this  ease  have  misapplied  the  rule  laid  down  by  this  court,  but  not  iii 
favoar  of  the  defenaants.  I  cannot  help  thinking  they  might  well 
have  held  the  watercourse  to  be  the  true  boundary  line  between  tlie 
two  properties.  But,  at  all  events  they  must  be  taken  to  have  found 
that  there  was  no  evidence  that  the  soil  of  the  road  in  (question 
belonged  to  the  owner  of  Copner's  Close.. 

The  reel  of  the  obnri  concurring,  Buletelbsed.  , 
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TIm  Tth  of  tb«  dIrMtlotti  to  the  taxing  loMten,  of  Hilary  Term,  185S,  does  not  apply  to  ap 
aetkw  eoaiintBced  in  a  ooanty-oonrtp  and  remored  by  oertiorari  to  a  raporior  eonrt 

Th$  plaintiff  in  svoh  a  oaia,  tboMfon^  if  aatitlad  to  eoati  On  tha  kigbar  teala^  Hiotgh  hi 
neoTVB  leaa  than  202. 

A  PLAIKT  having  been  levied  in  the  county-court  of  Bamsgate  for 
money  bad  and  received,  the  defendant,  upon  a  suggestion  that  diffi- 
cult questions  of  law  were  likely  to  arise  on  the  trial,  obtained  a 
oertiorari  to  remove  it  into  this  court.  The  cause  was  tried  before 
Byles,  J.,  when  a  verdict  was  found  for  the  plaintiff  for  121.  12s,  6d., 
and  the  learned  judge  certified  for  costs  generally. 

Ob  taxation,  the  Master,  conceiving  that  the  case  fell  within  the  7th 
of  tbe  Directions  to  Taxing  Masters,  of  Hilary  Term,  1868. — which 
rovidee,  that,  *'  in  all  actions  on  contracts,  other  than  cases  wherein 
y  veaaon  of  the  nature  of  the  action  no  writ  of  trial  can  by  law  be 
issued,  vhere  the  sum  recovered  or  paid  into  court  and  accepted  by 
tbe  |4aiotiff  in  satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  tbe  action,  shall  not  exceed  202.  (without  costs),  the 
plaintiff's  oosts  as  aeainst  the  defendant  shall  be  taxed  according  to 
the  lower  scale  of  allowances  in  the  schedule  of  costs  hereunto  an* 
nexed :  provided  that,  in  case  of  trial  before  a  judge  of  one  of  the 
superior  courts,  or  judge  of  assize,  if  the  judge  shaU  certify  on  the 
postea  that  the  cause  was  proper  to  be  tried  before  him,  and  not  before 
a  sheriff  or  judge  of  an  inferior  court,  tbe  oosts  shall  be  taxed  on  the 
higher  scale." — taxed  the  plaintiff's  costs  according  to  the  lower  scale, 
notwithstandiag  it  was  contend^  on  his  part  that  the  above  rule  did 
noi  apply  to  such  a  case. 

TindoU  Atkinson,  on  a  farmer  day  in  this  term,  obtained  a  rule 
oallioff  upon  the  defendant  to  show  cause  why  the  Master  should  not 
be  at  liberty  to  review  bis  taxation. 
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*40fi1  *  Barnard  now  showed  cause. — The  Master  was  quite  rigbt 
J  in  taxing  the  oosts  on  the  lower  scale,  there  being  no  oertifi* 
cate  to  jostify  a  taxation  upon  the  higher.  The  words  of  the  rale, 
which  was  founded  upon  the  8  &  4  W.  4,  o.  42,  s.  17,  are  perfectly 
plain, — "In  all  actions  on  contract,  other  than  cases  wherein  byres* 
son  of  the  nature  of  the  action  no  writ  of  trial  can  by  law  be  issQed, 
where  the  sum  recovered,  &c.,  shall  not  exceed  20iL,"  the  plaintiff's 
costs  shall  be  taxed  according  to  the  lower  scale.  This  is  not  a  case 
within  the  exception:  the  action  is  of  such  a  nature, — ^indebitatus 
assumpsit  for  a  money  demand, — that  a  writ  of  trial  might  bsTe 
issued  if  the  action  had  been  commenced  in  the  superior  court.  If 
any  difficulty  has  arisen,  it  has  arisen  from  the  plaintiff's  own  default: 
if  he  had  attended  before  the  judee  when  the  certiorari  was  applied 
for,  possibly  special  terms  might  have  been  inserted  in  the  order  in 
liis  favour. 

Atkinson  was  not  called  upon. 

Ebls,  C.  J. — I  am  of  opinion  that  Mr.  Atkinson  is  entitled  to  ba^e 
his  rule  made  absolute.  The  plaintiff  commenced  his  action  ia 
indebitatus  assumpsit  for  money  by  plaint  in  the  Bamsgate  county 
court  The  defenaant  obtained  a  certiorari  to  remove  it  into  this 
court;  and  on  the  trial  the  plaintiff  obtained  a  verdict  for  lees  than 
201.  The  Master  has  taxed  the  plaintiff's  costs  upon  the  lower  scale. 
The  Words  of  the  rule  upon  which  the  Master  acted  are, — "  In  all 
actions  on  contract,  o(her  than  cases  wherein  by  reason  <^  the  nature  (f 
the  dctitm  no  writ  of  trial  can  by  law  be  tsstisd^  where  the  sum 
recovered,  &c.,  shall  not  exceed  201.  (without  costs),  the  plaintiff's 
costs  as  against  the  defendant  shall  be  taxed  according  to  the  lower 
scale  of  allowances  in  the  schedule  of  costs  hereunto  annexed.'' 
*4041  *^^  ^^^  words  ''  the  nature  of  the  action"  there  mean  what  Mr. 
-*  Barnard  suggests,  undoubtedly  this  action  was  of  such  a 
nature  that  a  wri(  of  trial  might  have  been  issued.  But  I  think  those 
words  mean,  that,  where  the  incidents  of  the  action  are  such  that  a 
writ  of  trial  could  not  be  ordered,  the  case  shall  fall  within  the  ex- 
oeption.  The  rule  dates  its  origin  from  the  17th  section  of  the  3  &  4 
W.  4,  c.  42,  which  enacts,  that,  "in  any  action  depending  in  any  of  the 
superior  courts  for  any  debt  or  demand  in  which  the  sum  sought  to  be 
recovered,  and  endorsed  on  the  writ  of  summons^  shall  not  exceed  201., 
it  shall  be  lawful  for  the  court  in  which  such  suit  shall  be  depending, 
or  any  indge  of  any  of  the  said  courts,  if  such  court  or  judge  shall  be 
satisfied  that  the  trial  will  not  involve  any  difficult  question  of  fact 
or  law,  and  such  court  or  judge  shall  think  fit  so  to  ao,  to  order  and 
direct  that  the  issue  or  issues  joined  shall  be  tried  before  the  sheriff 
of  the  county  where  the  action  is  brought,  or  any  judge  of  any  court 
of  record  for  the  recovery  of  debt  in  such  county ;  and  for  iliat  par- 
pose  a  writ  shall  issue  directed  to  ^uch  sheriff,  commanding  him  to 
try  such  issue  or  issues  by  i&  iury  to  be  summoned  by  him,  and  to 
return  such  writ,  with  the  finding  of  the  jury  thereon  endorsed,  at  a 
day  certain,  in  term  or  in  vacation,  to  be  named  in  such  writ ;  and 
thereupon  such  sheriff  or  judge  shall  summon  a  jury,  and  shall  pro- 
43eed  to  try  such  issue  or  issues."  The  power  to  order  a  writ  of  tri&l 
to  issue,  therefore,  is  confined  to  cases  where  the  sum  sought  to  be 
recovered,  and  endorsed  upon  the  writ  qfsummonSt  does  not  exceed  2M. 
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Here,  the  iMilnro  of  the  action  was  snoh  that  there  oould  be  no 
endoTflement  on  the  writ  of  BUinmonB,  because  no  writ  of  snmmons 
existefl.  The  plaintiff  commenced  his  action  by  plaint  in  the  county 
court.  The  case,  therefore,  does  not  fall  within  the  words  of  the  rule, 
vhir.h  never  was  intended  to  apply  to  it. 

*  WiLLXS,  J. — I  am  of  the  same  opinion.  The  rule  in  ques-  p^As 
tion  applies  to  a  case  where  the  plaintiff  has  brought  his  action  ^ 
in  the  saperior  court  to  recover  a  debt  or  demand  not  exceeding  201. 
If  the  framers  of  those  directions  had  meant  otherwise,  they  would 
have  said,  not  ''other  than  cases  wherein  by  reason  of  the  nature  of 
the  action  no  writ  of  trial  can  by  law  be  issued,"  but  "  wherein  by 
reason  of  the  cause  of  action,"  &c. 

The  rest  of  the  court  conoarringi  Rule  absoIute.(a) 

(a)  8«  Walthftr «.  M6M,  7  Q.  H.  189  (B.  C.  L.  R.  toL  58),  2  D.  A  L.  981. 


In  re  DAVID  NEWBOLD  and  THE  METROPOLITAN  RAIL- 

WAY  COMPANY.    May  8. 

Tba  award  of  •rbitratort  or  an  ninpirB  apon  a  olaim  for  oomponsatioa  for  Uoda  iojarioosly 
tifected  by  the  works  of  a  company,  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  A  9 
Vict  e.  18),  Itk«  the  assessnient  of  a  eompensation  Jury,  merely  ascertains  the  amount,  not  the 
ebimant's  figbt  to  eompensation. 

8«^  an'mward,  tiiffow,  cannot  b«  anfofsad  by  mollon»  Ifka  an  ordinary  mrard. 

Aady  §9mhU,  tbat  it  is  not  eompatent  to  tba  arbitrators  or  ompire  to  state  faots  for  the  opinion 
of  the  eonrt  as  upon  a  speeial  case. 

Mb.  NswbolI),  being  possessed  of  a  term  of  years  in  oertain 
premises  in  the  Euston  Roadt  in  the  oonnty  of  Middlesex,  wherein 
he  carried  on  the  business  of  a  zino-mannfaotarer,  on  the  7th  of 
September,  1861,  gave  notice  to  the  Metropolitan  Railway  Company 
that  his  premises  were  injarionsly  affected  oy  the  execution  of  workn 
aathorized  by  the  company's  acts, — 17  k  18  Vict.  o.  ccxxi.,  18  &  19 
Vict.  c.  cii.,  19  &  20  Vict.  c.  cix.,  20  k  21  Viet.  c.  cxxv.,  22  &  28 
Vict.  c.  xcvii.f  and  28  k  24  Vict,  a  Iviii., — some  or  one  of  them,  and 
claimed  6001.  ^compensation,  and  gave  notice  that  he  required  r^AM 
snch  claim  to  be  settled  by  arbitration  under  the  Lands  Clauses  '* 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  On  the  2d  of  October, 
he  prave  the  company  notice  that  he  appointed  Mr.  Joseph  Lavender, 
architect  and  surveyor,  to  be  arbitrator  on  his  part.  On  the  16th  of 
October,  the  company  (under  protest)  appointed  Mr.  R.  A.  Withail, 
surveyor,  to  be  the  arbitrator  on  their  benalf. 

The  arbitrators  not  agreeing,  and  having  appointed  Mr.  Serjt.  Hayep 
ss  umpire,  that  learned  gentleman  on  the  80th  of  October,  1862,  made 
his  award,  which,  after  reciting  that  **  by  virtue  of  The  Metropolitan 
Railway  Act,  1854  (17  &  18  Vict.  c.  ccxxi.),  The  Metropolitan  Rail- 
way  Deviation  Act,  1856  (18  &  19  Vict.  c.  cii.),  The  Metropolitan 
Railway  (Oreat  Northern  Branch  and  Amendment)  Act,  1856  (19  & 
20  Vict.  c.  cix.).  The  Metropolitan  Railway  Amendment  Act,  1857 
(20  &  21  Vict.  c.  cxxv.),  The  Metropolitan  Railway  Amendment  Act, 
1859  (22  k  28  Vict.  o.  xcvii.),  and  The  Metropolitan  Railway  Amend- 
ment  Act.  1860  (28  k  24  Vict  o.  Iviii.),  The  Metropolitan  Railway 
Company  were  authorized  to  take  lands  and  execute  works  for  the 
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ooQstrnctton  of  a  certain  niiiimy  therein  mentioned,  pnraoant  to  tbe 
provisions  of  the  said  several  aets  of  parliament  and  the  proTisionsof 
the  Lands  Glaases  Consolidation  Act,  1848  (8  &  9  Vict.  c.  18).  and 
the  Railwajs  Claases  Consolidation  Act  1845  (8  &  9  Vict.  c.  20), 
which  were  incorporated  therewith,"  and  further  reciting  the  claim 
of  compensation,  and  the  appointment  of  the  arbitrators,  prooeetled  as 
follows: — 

"  And  whereas  the  said  arbitrators*  before  entering  npon  the  mattera 
referred  to  them,  did  by  writing  ander  their  hands  nominate  me 
the  undersigned  George  Hayes,  serjeant-at-law.  to  be  their  nmpire 
in  the  matter  of  the  said  arbitration,  according  to  the  provision!! 
*4071  ^^  ^^^  Lands  Clauses  Consolidation  Act,  *1845,  in  that  be- 
^  half:   And  whereas  the  said  arbitrators  did  several  time:* 
by  writing  under  their  hands  enlarge  the  time  for  making  their 
award;   but  ultimate! v  they   differed  upon  the  matters  submitted 
to  them,  and  the  said  arbitration  consequently  devolved  upon  me 
as  umpire  as  aforesaid:  And  whereas  I  the  said  umpire  took  on 
myself  the  burthen  of  the  said  reference  and  umpirage,  and  tht 
respective  parties  by  their  counsel  and  attorneys  did  attend  before  me 
on  the  20th  and  22a  days  of  August  last,  and  submitted  their  respect- 
ive cases  and  evidence /or  my  determination;  and  on  the  last  of  tbe 
said  days  the  said  respective  parties  did  by  their  counsel  and  agents 
in  that  behalf  consent  and  agree  that  I  should  have  full  power  to 
make  my  award  and  ^umypirage  in  the  matter  of  tbe  aaid  arbitration 
until  the  1st  day  of'lfovember  next:  Now,  therefore,  I  the  said 
umpire,  having,  before  entering  upon  and  taking  into  consideration 
the  matter  of  the  said  reference,  duly  made  and  subscribed,  in  tbe 
presence  of  a  justice  authorized  in  that  behalf,  tbe  declaration  required 
by  law  in  that  behalf,  and  hereunto  annexed,  and  having  bt^so  so 
attended  by  the  said  respectire  parties  and  their  witn&<«es,  and  having 
duly  considered  their  respective  allegations  and  proofs,  do  tnake  this 
my  award  and  umpirage  of  and  concerning  the  premises,  in  manner 
following,  that  is  to  say, — I  find  and  award  that  a  part  of  the  premises 
mentioned  in  the  notice  of  the  said  David  Newbold  of  the  7th  of  Sep- 
tember, 1861,  in  which  he  was  inltoresfeed  as  therein  mentioned,  being 
a  certain  shop  in  front  and  forming  part  of  bis  bouse  and  premisei 
No.  94,  Euston  Boad,  was  injuriously  aflfected  by 'the  execution  of  tbe 
works  of  tbe  said  company,  tfav  foundations^  side  walls,  and  roof  of 
the  same  having  been  cracked  and  othei^ise  damaged  from  settle- 
ments occasioned  by  tbe  execution  of  tfaeworka  of  the  said  eompaoy; 
*4081  ^^^  ^  ^°^  ^°^  *award  that  tbe  amount  of  tbe  damage  and 
^  injury  to  tbe  said  premises  so  caused  by  such  cracks  and  settle- 
ments  is  the  sum  of  60/. :  And  I  further  find  and  state  that  tbe  sail 
shop  so  injured  as  aforesaid  was  and  is  a  building  which  was  erected 
after  the  passing  of  an  act  made  in  the  seventh  year  of  the  reign  of 
King  George  the  Fourth  (c.  cxlii.)  intituled  '  An  act  for  consolidation 
the  trusts  of  the  several  turnpike-roads  in  the  neighbourhood  of  the 
Metropolis  north  of  tbe  River  Tbame:^,'  and   was  erected   upon  t 
foundation  which  at  the  time  of  such  erection  was  a  new  foundation, 
and  also  that  the  same  was  and  is  erected  op<in  land  adjacent  to  the 
road  described  in  the  140th  section  of  the  said  act  as  the  road  leading 
from  the  Edgware  Boad,  near  Paddiagton,  to  the  Great  Norlheni 
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Soad  in  Islingtoo/  and  was  and  is  erected  within  fifty  feet  from  the 
side  of  sQoh  road/  sad  was  not  erected  as  or  for  a  toll-house  or  watch<f 
lioose  by  virtae  of  the  said  act,  nor  was  the  same  erected  on  any  part 
of  the  north  side  of  the  road  extending  from  Maiden  Lane  to  the  Bell 
Gate  in  Battle  Bridge  in  the  140th  section  of  the  said  act  mentioned, 
bat  which  section  was  repealed  by  the  75th  section  of  the  said  act  of 
the  25  &  26  Vict.  c.  102,  intitnlecl  *  An  act  to  amend  the  Metropolis 
Local  Management  Acts,'  which  was  passed  on  the  7th  of  August, 
1862,  being  after  the  said  house  and  premises  had  been  injuriously 
affected  as  aforesaid,  and  after  the  said  claim  had  been  made  and  sub^ 
mitted  to  arbitration  as  aforesaid,  but  before  the  same  came  on  to  he 
beard  before  me :  And  I  farther  find  and  award,  that,  by  reason  of 
the  said  company  having  in  the  execution  of  their  works,  and  in  pur* 
soance  of  the  special  powers  given  by  the  said  acts,  stopped  up  the 
earriage-way  of  that  part  of  the  Euston  Road  which  is  in  front  of  the 
said  premises  of  the  said  David  Newbold,  and  having  kept  the  same 
so  stopped  up  for  ^three  months  or  thereabouts,  in  the  year  r^AM 
1861,  aod  idso  by  reason  of  a  slip  in  their  excavation  in  the  ^ 
said  camage-way  near  to  $he  saia  premises  of  the  said  David  New* 
bold,  which  ocoasiotted  an  obstruction  in  the  foot-pavement  of  the 
said  Enston  Bead  near  io  but  not  opposite  the  premises  of  the  said 
David  Newbold,  the  access  of  carts  and  carriages  to  the  said  premises 
of  the  said  David  Newbold  was  prevented,  and  the  access  of  foot^ 
passengers  to  the  said  premises  was  to  some  extent  impeded  during 
the  execution  of  the  said  works  in  front  of  his  premises ;  and  that  by 
means  diereof  the  said  premises  were  during  such  time  rendered  less 
advantageous  and  convenient  for  business  purposes  than  they  other* 
wise  would  have  been,  and  the  business  and  custom  of  the  said  David 
Newbold  in. his  trade  of  a  zinc-manufaeturer  carried  on  by  him  in  his 
said  house  and  shop  was  diminished:  And  I  find  and  award,  that,  by 
reason  of  the  premises  last  aforesaid,  the  said  house  and  shop  of  the 
said  David  Newbold  were  injuriously  affected  during  the  time  and  by 
reason  of  such  obstruction  and  impediment  so  caused  by  the  execu* 
tion  of  the  works  of  the  said  company,  to  the  extent  of  40/. :  And  I 
assess  the  amount  of  compensation  to  be  paid  by  the  said  company 
to  the  said  David  l^ewbold  in  respect  of  his  premises  having  been  so 
injurionsly  affected  as  aforesaid  at  the  sums  ca  60L  and  40/.  in  respect 
of  the  said  different  modes  of  injury,  and  making  together  the  sum  of 
90/.    In  witness,"  &c. 

F.  Bussell,  on  a  former  day,  obtained  a  rule  under  the  1  &  2  Vict, 
c.  110,  calling  upon  the  company  to  show  cause  why  they  should  not 
(Miy  to  Mr.  Newlx>ld  the  two  sums  awarded  to  him. 

Horace  Lloyd  (with  whom  was  Hmwkim,  Q.  C),  now  *showed  r»4|  a 
cause. — An  award  under  the  Lands  Clauses  Consolidation  Act  '- 
cannot  be  enforced  in  this  way.  It  merely,  like  the  verdict  of  a  jury, 
assesses  the  amount:  The  Queen  v.  The  London  and  North- Western 
Railway  Company,  8  Ellis  &  B.  448  (E.  C.  L.  B.  vol.  77).  [Wii^lks, 
J.—If  there  is  a  question  of  right  to  be  determined.]  The  award  pre* 
sents  two  important  and  difficult  questions  of  law, — ^first.  whether  the 
claimant  is  entitled  to  oompenaation  for  loss  of  business  by  means  of 
the  decrease  of  traffic  in  a  thoroughfare, — secondly,  whether  the  com- 
pany  can  be  liable  for  aa  interference  with  the  eiqoyment  by  the 
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elaimant  of  that  whtoh  an  act  of  parliament  has  declared  to  be  a 
public  nuisance.  The  first  of  these  points  is  now  on  its  way  to  a 
court  of  error.  In  Chamberlain  v.  The  West  End  of  London  Rail* 
way*  Company,  81  Law  J.  Q.  B.  201,  the  qaestion  was  raised  by 
action. 

Peter$dorff,  Serjt.,  and  F.  BtMell,  in  support  of  the  role—The 
umpire  has  stated  on  the  face  of  his  award  the  circumstances  under 
which  the  claim  is  made,  for  the  opinion  of  the  courts  as  on  a  specisl 
case  under  the  5th  section  of  the  Common  Law  Prooedure  Act,  1854. 
[Erls,  C.  J. — This  might  be  a  convenient  course  if  the  decision  of 
this  court  could  be  carried  to  a  court  of  error.    I  belicTe  that  we 
are  all  of  opinion  that  the  award  of  an  arbitrator  or  umpire  stands  ia 
this  respect  in  pari  jure  with  the  assessment  of  a  oompensation  jury. 
WiLLES,  J. — This  is  a  compulsory  reference  under  the  Lands  Glauses 
Consolidation  Act,  1845.    The  6th  section  of  the  Common  Law  Pro- 
oedure Act,  1864,  does  not  apply  to  such  a  case.   The  umpire  had  no 
right  to  state  facts  for  the  opinion  of  the  court]    Then,  thai  part  of 
the  award  may  be  treated  as  surplusage.     [EbuB,  C.  J. — The  award 
*4111  ^  9^^  enough  for  the  purpose  of  assessing  the  amount^  *pro- 
^  wided  the  claimant  on  the  trial  of  an  action  shows  that  his 
right  has  been  injuriously  affected  by  the  works  of  the  company. 
All  the  law  about  awards,  and  the  mode  of  enforcing  them,  his 
nothing  to  do  with  the  question.]    Why  should  the  8  &  9  Victw  c  18, 
s.  86,  provide  that  '*the  submission  to  any  such  arbitration  may  be 
made  a  rule  of  any  of  the  superior  courts,  on  the  application  of  either 
of  the  parties,'^  unless  it  was  for  the  purpose  of  enabling  the  olaimaot 
to  enforce  it  by  motion  7 

Ebls,  C.  J. — As  at  present  advised,  I  think  the  award  of 
or  an  umpire  under  this  act  stands  in  the  same  position  as  the 
ment  of  aamages  by  a  oompensation  jury. 

WiLLBS,  J. — I  am  of  the  same  opinion,  although  if  there  had  been 
no  substantial  question  to  be  decided,  I  should  have  been  strongly 
inclined  to  make  the  rule  absblute. 

Btlss.  J. — ^I  should  have  been  very  glad  if  we  oould  oonsiatendj 
have  made  this  rule  absolute,  the  amount  in  contest  being  so  small 
But  this  case  must  be  governed  by  the  same  rule  as  if  the  amount  st 
stake  were  half  a  million  of  money. 

KsATiNO  J.,  concurred.  Bule  discharged. 


•A101  *CAMPBELL   v.   the   MEBSEY   docks  AND   HAB- 
*^^J  BOUB  BOABD.    April  21. 

A  sale  of  a  giran  nmnber  of  balei  out  of  a  largar  nnmber  doei  not  Toat  tbe  propoity  In  tka 
Tondaa,  antU  thera  haa  bitaD  a  apaoiflo  appropriatfoii  by  tba  raodor  ataantad  to  by  Iba  tasdaa  tr 
bia  agant 

A.  boaght  250  balaa  of  aotton,  part  of  a  cargo  of  600  (of  one  mark)  landad  and  warahovaad 
Id  tbe  Meriey  Doeka.  On  landing,  tbe  balea  were  lampled  and  nnmbered,  and  a  varnuit  mm 
banded  by  tbe  eompany  to  A.  for  S&O  balea  "nnmbered  from  1  to  260,"  aa  baring  bean  anland 
for  bim :— Held,  tbat,  aaanming  tbia  to  bare  bean  aa  appropriation  of  tbe  ■peeiSe  balea  ta  A« 
tbare  baring  been  no  aaaant  by  bim  to  anob  appropriation^  aspreaa  or  impUad^  no  piupmly 
pasaed  to  bim. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  value  of 
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mo  bales  of  Surat  cotton  allied  to  be  the  property  of  tlie  plaintiff, 
and  to  have  been  converted  by  the  defendants  under  the  following 
circumstances : — 

A  carffo  of  cotton  ex  Bosphoms,  consisting  of  600  bales,  arrived 
in  one  of  the  company fs  docks  early  in  September,  1862.    The  plainf- 
tiff  was  the  broker  for  the  goods,  and  had  himself  boaght  250  bales, 
and  bad  sold  the  rest  to  other  parties.    The  landing  commenced  on 
the  8tb,  and  was  continued  on  the  9th  and  10th,  when  the  whole  were 
landed.    All  had  one  mark,  bat  no  numbers;  the  numbers  being 
affixed  by  the  company's  oflScers  at  the  time  of  landing  and  weighing. 
The  course  of  business  was,  for  the  broker  to  take  a  sample  from 
each  bale,  and  to  submit  the  samples  to  the  inspection  of  two  indif- 
ferent brokers,  and  on  their  fiat  the  contracts  were  affirmed  or  dis* 
affirmed.    On  the  present  occasion  the  contracts  were  affirmed.    On 
the  ISth  of  Septemoer,  a  warrant  or  certificate  of  warehousing,  pur- 
suant to  the  228th  section  of  the  company's  act  (20  k  21  Vict.  o. 
clzii.),  was  sent  to  the  plaintiff  for  250  bales  described  as  being  num- 
bered from  1  to  250,  and  as  '*  entered  by  J.  P.  Campbell  on  the  10th 
of  September,  1862 ;  rent  payable  from  the  16th  of  September."    The 
pkintiff  thereupon  paid  for  the  260  bales,  getting  the  warrant  endorsed 
to  bim,  with  a  delivery  order  ''for  the  above-mentioned  goods,"  dated 
the  15th  of  September.    On  the  7th  of  October,  the  plaintiff  re- sold 
the  cotton,  and  sent  the  warrant,  endorsed,  with  a  delivery  order  for 
the  cotton  therein  mentioned.    The  buyer  repudiated  the  contract,  on 
the  ground  that  the  cotton  did  not  correspond  with  *the  sam-   r«^i3 
pies;  and  then,  upon  the  plaintiff  demanding  back  the  warrant,   '- 
the  company's  officers  for  the  first  time  informed  him  that  200  of  the 
bales  numbered  1  to  250  had  been  inadvertentlv  delivered  on  the  11th 
and  13th  of  September  to  other  persons ;  and  they  offered  him  a  fresh 
warrant  for  other  numbers.    The  plaintiff,  however,  declined  to  accept 
it,  and  brought  this  action. 

At  the  trial,  before  Keating  J.,  at  the  last  Assises  at  Liverpool,  it 
was  insisted  on  the  part  of  the  plaintiff  that  the  bales  mentioned  in 
the  warrant  were  so  ear-marked  and  appropriated  to  him  by  the  act 
of  the  company  as  to  vest  the  property  in  him  as  from  the  10th  of 
September. 

On  the  other  hand,  it  was  submitted  that  the  mere  act  of  appropri- 
ation by  the  company  of  250  out  of  a  larger  number  of  bales  was  not 
sufficient  to  vest  the  property  in  the  specific  bales  in  the  plaintiff  with* 
out  an  assent  to  such  appropriation  on  bis  part 

To  this  latter  argument  the  learned  judge  inclined,  and  he  directed 
the  jury  accordingly. 

One  of  the  jury  asked  hia  lordship  whether  the  endorsement  of  the 
warrant  by  the  plaintiff  did  not  amount  to  an  assent  on  his  part  to  the 
appropriation.  The  learned  judge  said  it  was  not  conclusive ;  but 
that  it  was  open  to  the  company  to  show  that  the  appropriation  was  a 
mistake  on  the  part  of  one  of  their  clerics. 

A  verdict  having  been  found  for  the  defendants^ 

Edward  Jamea^  Q.  C.  (with  whom  was  J.  A.  Bu$9eU),  moved  for  a 
new  trials  on  the  ground  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence.  He  submitted  that  by  the  entry  in 
the  plaintiff's  name  and  the  warrant  or  certificate  .of  warehousing  tnere 
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Wto  H  *com|>l6te  appropriation  of  the  bales  nambered  1  to  260  to  the 
plaintifii  and  that  no  assent  on  bis  part  was  necessary  to  vest  the  pro- 
*4141  IP^^y  ^"  those  specific  *bales  in  bim ;  and  that,  if  any  assent 
^  was  necessary,  there  was  abundant  evidence  that  sneb  assent 
was  given ;  and  consequently  that  the  defendants  could  not  discharge 
their  duty  by  the  delivery  of  any  others. 

Erlb,  0.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  This  was  an  action  for  the  alleged  conversion  by  the  defendants 
of  250  bales  of  cotton  out  of  a  cargo  consisting  of  600  bales ;  and  the 
question  is  whether  or  not  the  property  in  those  250  bales  ever  vested 
in  the  plaintiff.  For  the  affirmative  of  that  proposition,  the  plaintiff 
relies  on  a  delivery  order  from  the  vendors  and  the  fact  that  the  de- 
fendants by  their  warrant  or  certidoate  of  warehousing  had  specifically 
appropriated  to  him  the  bales  eX  Bosphorus  numbered  from  1  to  250. 
If  there  was  no  appropriation  by  tbe  company  to  the  plaintiff  of  the 
specific  nuoHbers,  his  case  entirely  fails.  There  certainly  was  some 
evidence  of  appropriation ;  and  the  question  left  to  the  jury  upon  that 
was,  whether  the  evidence  of  that  appropriation  did  not  arise  from  a 
mistake  on  the  part  of  the  company's  clerk.  The  learned  judge  is  not 
dissatisfied  with  the  finding  of  the  jury  upon  that  question.  Then  it 
is  said  that  the  learned  judge  misdirected  the  jury  in  telling  them 
that  the  mere  act  of  appropriation  by  the  company  would  not  vest  the 

froperty  in  tbe  plaintiff,  unless  he  had  assented  to  that  appropriation, 
f  there  was  no  appropriation,  this  point  becomes  immaterial.  Bat, 
if  it  be  material,  I  venture  to  say  that  the  law  as  laid  down  by  the 
learned  judge  was  well  laid  down.  It  has  been  established  by  a  long 
series  of  cases,— »-of  which  it  will  be  enough  to  refer  to  Hanson  v. 
Meyer,  6  East  614,  Bugg  v.  Minett,  11  East  210,  and  Bhode  r. 
Thwaites,  6  B.  A;  C.  688  (E.  0.  L.  B.  vol.  18),  9  D.  &  B.  298,— that  the 
purchaser  of  an  unascertained  portion  of  a  larger  bulk  acquires  no 
*4151  P^'^P^^^y  ^^  A^y  P^''^  ^°^^^  there  *has  been  a  separation  and  an 
^  appropriation  ^^nted  to  both  by  vendor  and  vendee.  Nothing 
passes  until  there  is  an  assent  express  or  implied  on  the  part  of  the 
vendee.  The  warehouseman  may  in  some  cases  be  the  agent  of  the 
vendee  for  the  purpose  of  such  a89ent :  but  nothing  passes  until  there 
has  been  a  separation  and  an  appropriation  assent^  to. 

WiLLSS,  J. — I  am  entirely  of  the  same  opinion.  The  real  question 
was,  whether  the  appropriation  of  numbers  1  to  250  was  not  a  mis- 
take. The  jury  found  in  substance  that  it  was.  No  property  in  tbe 
goods  therefore  ever  vested  in  the  plaintiff.  Mr.  James  complains  of 
the  alternative  which  was  put,--'assuming  that  there  was  an  appropri- 
ation, was  that  appropriation  assented  to  by  the  plaintiff?  The  ca^^s 
to  which  my  Loira  has  referred  show  what  the  law  on  the  subject  is. 
And  perhaps  the  case  of  0odts  v.  Bose,  17  C.  B.  229  (E.  G.  L.  R.  vol. 
84),  is  even  more  in  point  to  show  that  there  must  not  only  be  an  ap- 
propriation, but  an  appropriation  assented  to  by  the  vendee.(a)    Tbe 

(a)  There,  A.,  haring  %  qvantity  of  rmpe-oU  At  Hamphrtjr'i  wharf,  oonUmotod  to  leU  ftrt  toM 
thereof 'to  B.  The  boagbi-BOte  wea  as  IbUows :— '<  Bought  for  account  of  B.,  of  Mr.  A.,  f  t« 
toaa  of  ftnt  qaailtj  foveifo  leflned  cape^oil,  at  iU*  per  ewt ;  oeaal  allowaneee :  to  be  ftet  dcll- 
Tered  and  paid  for  in  fourteen  daya  in  eaab  leei  tk  W  «*nt.  diaeount."  A.  aent  an  order  la  tka 
wharf  directing  the  wharfinger  to  tranefer  into  B.'a  aaiM  fire  tone  of  the  oil;  and  tbe  wbarf- 
Inger'a  elerk  made  the  uaual  entry  in  bia  book,  and  gare  A.'a  clerk  a  tranafar  order  addresata 
«o  B.,  aoknowledging  to  bold  tbe  fire  tona  for  him.    A.'a  clerk  took  tbe  iuToioe  and  traaiftr 
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assent  of  the  vendee  may  be  given  *prior  to  the  appropriation  r*^-!  g 
bj  the  vendor:  it  may  be  either  express  or  hnplied;  and  it  I- 
may  be  given  by  an  agent  of  the  party,-:-by  the  warehouseman,  or 
wharfinger,  for  instance.  In  stating  the  proposition  as  he  did,  I  think 
my  Brother  Keating  stated  a  propositioa  which  i$  in  strict  aocordancei 
with  law. 
Btlks,  J.,  concurred.  Bule  refused. 

order  to  B/s  oosotiiig-boawt  and  offcrtd  tfat«  to  blaiy  at  tb«  Mm«  time  demanding  a  cheek 
for  tb«  tBoniit  B.»  wUbent  (ae  the  jarj  ftMmd)  tiM  eooaeot  of  A.'fe  elerk»  took  the  traniftr 
order,  bat  loAMod  to  giftt  a  eheek.  The  eletk  thei— pea  rMnittOd  to  the  wharf  and  gave  ao- 
tm  to  the  wharflager  not  to  deliver  the  oil  to  B.  In  deftaiiOB^  howerer,  of  thii  notlee,  the  oU 
vai  aftonrardfl  deliTered.  lo  trover  by  A.  agalagt  B.  for  the  oil  and  the  ttanifer  order,  it  wae 
bold,  that,  under  the  eiroametancee,  aeilher  the  f  ro|iertj  aor  the  right  to  the  poiMieioB  thereof 
peuodto  B. 

-  -  - ■ — ■ ■ — 

The  case  of  White  v.  Welsh  excited,  nent  jndge  who  tried  the  cause  took 

at  the  time  it  was  tried,  marked  com*  the  decision  of  this  point  from  the  jury 

ment.     The  plaintiffe  hought  of  the  on  the  ground  that  there  was  no  evi* 

defendants,  who  were  factors,  acting  dence  from  which  a  delivery  could  be 

for  foreign  principals,  an  ascertained  inferred,  and  deoided  himself  that  there 

qoantity  of  sugars.    It  was  a  term  of  had  been  no  delivery :  2  Wright  (Pa. 

the  sale  that  plaintiffs  should  have  a  1861)  396. 

month's  storage  in  defendants'  ware-  A  barge-load  of  hay  was,  in  oompli- 

house,  rent  free,  and  that  the  goods  ance  with  the  agreement,   delivered 

should  be  covered  by  the  defendants'  alongside  of  a  schooner.     The  bales 

policies  of  insurance  for  a  period  of  one  were  taken  at  an  agreed  weight,  and 

month.    The  plaintifiJEi,  acting  as  the  part  of  them  had  been  put  on  board 

owaers,  effeeted  several  sales  of  the  the  schooner,  when  a  fire  destroyed 

sugars  by  samples,  through  the  agency  both  crafts.     It  was  left  to  the  jury  to 

of  their  brokers,  and  the  part  thus  sold  determine  whether  there  was  a  delivery 

bj  them  was  removed  from  the  defend-  in  accordance  with  the  intention  of  the 

ants'  warehouse.    Upon  the  plaintiffii'  parties,  and  their  finding  was  accepted 

fulore,  the  sugars  were  stated  as  a  part  as  decisive :    Bradley  v.  Wheeler,  4 

of  their  assets,  without  objection  by  the  Robertson  (N.  T.  1866)  18.    Delivery 

defendants,  who   subsequently,  how-  may  be  complete,  though  measurements 

ever,  asserted  the  right  to  retain  the  are  requisite  to  ascertain  the  price : 

sugars  on    the   non-payment  of  the  Hyde  v.  Lathrop,  8  Tr.  App.  (N.  Y. 

notes  given  for  the  price,  and  converted  1867)  320.    Ooods  paid  for  in  advanoe 

them  to  their  own  use.    In  trover  by  may  be  delivered  to  a  warehouseman 

the  plaintiffs,  the  delivery  of  the  sugars  for  the  purchaser ;  Hunter  v.  Wright, 

was  the  point  in  controversy,  and  this  12  Mass.  (1866)  648;  McKay  v.  Hamb* 

is  a  question  of  intention ;  but  the  emi-  lia,  40  Miss.  (1866)  472. 
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WILLIAM  JAMES,  Appellant,  JOHN  DICKENSON,  Bespondent, 

PATRICK  WILLIAMS,  Appellant,  ROBERT  WILLS,  Respondent 

THOMAS   LOVBRING,   Appellant,   GEORGE   LIMPANY.  Be- 
spondent.   April  29. 

Tb«  Tiverton  Roadf  Aet»  1861  (24  Viet  c.  zix.)>  eomprifles  within  the  tnitts  ei^htMB  fercnl 
roadi.    The  11th  Motion  MBpowen  the  trniteet  to  demand  and  take  "  at  the  eereral  tad  n- 
flpeetiire  toll-^tea  whioh  ihall  he  upon  or  on  the  lidea  of  the  aald  roada  enoh  toHi  aa  the  said 
tmiteea  ihall  direct,  not  exeeedlnf,"AaioBgit  oth«n»  "for  every  hone  druwiBg  anyearVwifoe, 
Ao.,  with  wheek  eC  %  leas  hreadth  than  4|  ifiohea,  the  ram  of  nxpencef  and  *<  for  ereiy  bom 
or  mule,  laden  or  nnladen,  and  not  drawing,  the  an*  lidJ*    Baetton  13  enaoti^  tiMt  "far  fam- 
ing and  f-paning  any  anmher  of  timei  on  the  tame  day  with  the  aame  horsea,  heaata,  or  ear- 
riagea  liable  to  toll  through  any  of  the  toll-gatea  to  be  eontinned  or  erected  by  Tiitoe  of  thU  act 
upon  any  road  hereinafter  partlouUrly  mentioned,  no  more  than  the  nvmber  of  toUa  hereiBafter 
limited  with  referenoe  to  aaoh  road,  ahaU  be  taken,  that  ia  to  aay,— <wo  foil  tolla^  and  no  man, 
upon  the  road  from  A.  to  'B. ;  two  taVL  tolla,  and  no  more,  upon  the  road  from  C.  to  D. ;  («« foil 
tolla,  and  no  more,  upon  the  road  fki>m  B.  to  F. ;  oaa  foil  toQ,  and  no  more,  upon  all  the  otkw 
roada  oompriaed  in  thia  aot"    And  the  14th  aeotion  enaett,  that  <'all  horaea,  beaata,  and  eittte 
in  reapeet  whereof  the  tolla  hereby  authoriaed  to  be  taken  ahall  hnre  been  paid  ftt  any  toll-gati 
on  the  aaid  roada  or  on  the  aidea  thereof^  ihall,  upon  n  tieket  being  produeed  denoting  lach 
payment,  be  permitted,  in  returning  through  the  aame  toU-gate,  and  in  going  a»d  retenu'af 
through  9ueh  other  toll-gtUe  {if  ang)  m  the  Hekat/or  9uoh  pagwuiU  $haU  /re*,  to  paaa  toIl'fiM  it 
all  timet  on  the  lame  day ; — 

Held,  thai  the  18th  aeetion  doea  not  anthoriae  the  truiteee  to  demand  two  foU  tolla  tnm  a 
trareller  paaaing  through  only  oim  gate  on  a  line  of  road  upon  which  two  full  tolla  are  ehargeahU: 

Held  alao,  that,  where  a  party  haa  paid  one  foU  loll  on  paaaing  through  a  gak^  he  it  not 
chargeable  ^ith  two  foil  tolla  on  paaiing  on  the  same  day  through  another  gate  on  another  of 
the  roadi  on  which  two  foil  tolla  are  demandable ;  but  that  he  ia  liable  to  a  eeoond  timglt  tollr- 
there  being  nothing  on  the  tieket  to  indicate  that  it  freea  any  other  gate : 

Held  alio,  that  a  trareUer  who  haa  paid  one  foil  toU  on  paaaing  through  a  gat*  on  one  of  tke 
roada  on  which  oim  full  toll  ia  payable^  ia  not  entitled  to  paaa  toll-free  on  the  aaaa  day  thxeec^ 
a  gate  on  another  of  the  roadi  upon  which  one  foil  toll  it  payable, — the  one  fuU  toU  heiag  bj 
i.  13  payable  upon  "^oeA"  of  the  roadi  eompriiod  in  the  act: 

Held  alio,  that  the  11th  aeetion  of  the  local  act  specifically  providing  for  progreeslye  Aatfo 
in  respect  of  the  diminiahed  breadth  of  wagon  wheels,  rirtually  repeals  the  7th  aeotion  of  tke 
Oeoeral  Turnpike  Act,  3  O.  4,  c  128 ;  and,  oonseqnently,  that  the  toU  is  limited  to  the  saw 
mentioned  in  the  local  act 

These  were  appeals  against  decisions  of  jostioes,  pursuant  to  the 
20  &  21  Vict.  c.  48,  8.  2. 

William  James,  of  the  Ashley  tarnpike-ga to,  in  the  parish  of  Tiverton, 
*4171  ^^^^~^^^^6^^^>  appeared  before  the  ^jastices  in  petty  sessions^  to 
-*  answer  the  information  of  John  Dickenson,  of  Ashley,  clerk, 
chargincr  that  the  said  William  James,  on  the  12th  of  January,  1863,  at 
the  Ashley  turnpike-gate,  in  the  parish  of  Tiverton,  did  unlawfully 
demand  and  take  from  the  said  John  Dickenson  as  and  for  the  turn- 
pike-toll  for  one  horse  then  and  there  being  ridden  by  him  throagh 
the  said  gate,  the  sum  of  8d.,  being  more  than  the  toll  then  due  for 
the  same. 

The  Ashley  gate  is  situate  near  Tiverton,  and  is  on  the  road 
between  Tiverton  and  Bickleigh  Bridge.  This  road  forms  a  part  as 
well  of  the  line  of  road  leading  from  the  Eastern  end  of  Broad  Lane, 
in  Tiverton,  to  Crediton  Forches,  in  the  parish  of  Crediton,  as  also  of 
the  road  leading  from  Tiverton  to  the  one-mile  post  from  the  citv  of 
Exeter  near  Mary  Pole  Head  ;  each  of  these  lines  of  road,  for  about 
three  miles  from  Tiverton  (as  far  as  Bickleigh  Bridge),  being  the  sane 
road.    These  are  two  of  the  lines  of  road  mention^  in  The  Tiverton 
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Boads  Act)  1861  (24  Vict.  c.  xix.^  on  which  ttoo  fall  tolls  may  be 
taken  by  virtue  of  the  18th  section  of  that  act. 

On  the  hearing  of  the  information,  it  was  proved  before  the  said 
justices  that  the  Bev.  John  Dickenson  ^resides  near  Ashley  r^^ig 
gate,  in  the  parish  and  borough  of  Tiverton ;  that  he  rode  on  ^ 
the  day  named  in  the  information  from  his  residence  to  the  Ashley 
gate,  and  found  the  gate  shut ;  that  he  tendered  the  defendant  l^d,  as 
and  for  the  turnpike  toll  to  be  paid  by  him  for  passing  through  the 
said  gate  with  the  saddle-horse  he  was  riding ;  that  William  James 
demanded  Sd.  for  the  turnpike-toll  for  the  same  horse,  which  the  said 
John  Dickenson  paid  him  before  he  was  allowed  to  pass  through  the 
gate. 

It  was  submitted  by  the  attorney  for  the  prosecution,  that  The 
Tiverton  Boads  Act,  1861,  which  is  hereinafter  referred  to,  and  which 
is  to  form  a  part  of  this  case,  did  not  empower  the  collector  to  receive 
more  than  one  full  toll  at  any  one  gate  erected  or  to  be  erected  upon 
any  one  of  the  roads  comprised  in  the  act ;  that  the  11th  section  of  the 
act  was  both  an  enabling  and  restricting  clause, — ^that  it  enabled  the 
trustees  to  receive  one  of  the  tolls  thereinafter  mentioned  and  no  more 
at  any  one  gate,  and  that  the  18th  section  was  a  restricting  clause, 
limiting  the  number  of  tolls  to  be  received  upon  each  of  the  lines  of 
road  comprised  in  the  act;  and  that  the  11th  section  specified  and 
limited  the  number  and  aggregate  amount  of  tolls  to  be  received  at 
the  several  gates,  and  the  18th  section  the  number  of  tolls  to  be 
received  on  the  several  lines  of  road. 

The  attorney  for  the  defendant  insisted  upon  his  right  to  receive 
Uffo  full  tolls  at  any  one  or  more  of  the  gates  erected  or  to  be  erected 
upon  either  of  the  said  lines  of  road  upon  which  tuH>  full  tolls  may  be 
taken  by  section  18  of  the  act 

After  considering  the  above  facts  and  arguments,  and  The  Tiver- 
ton Boads  Act,  1861,  the  justices  adopted  the  view  taken  of  it  by  the 
prosecution,  and  convicted  the  defendant  in  the  penalty  of  Is,,  and 
costs  IL  18^.  6(2. 

*  At  the  same  petty  sessions,  Patrick  Williams,  of  the  Hors-  r^Ai  g 
don  turnpike-gate,  in  the  parish  and  borough  of  Tiverton  ^ 
aforesaid,  toll-collector,  appeared  before  the  same  justices  to  answer 
the  complaint  of  Bobert  Wills,  of  the  parish  of  (>ollumpton,  in  the 
same  county,  charging  that  he  the  said  Patrick  Williams,  on  the  ISth 
of  January,  1868,  at  the  Horsdon  toll-gate  aforesaid,  in  the  parish  and 
borough  of  Tiverton  aforesaid,  did  unlawfully  demand  and  receive 
from  the  said  Bobert  Wills  the  sum  of  la.  6cL  as  and  for  the  toll  for 
a  wagon  and  one  horse  then  passing  through  the  said  gate,  the  said 
Patrick  Williams  not  being  then  and  tb^e. authorized  or  empowered 
to  demand  or  take  the  same  or  any  part  thereof,  the  said  Bobert 
Wills  having  previously  thereto,  on  the  same  day,  at  a  certain  turn- 
pike-gate  called  College  gate,  at  Collumpton  aforesaid,  paid  the  sum 
of  9(L  as  and  for  the  toll  for  the  same  horse  and  wagon  passing  through 
the  said  GoUumpton  gat^  and  having  then  and  there  produced  'and 
shown  to  the  saia  Patrick  Williams  a  ticket  denoting  such  payment. 

Upon  the  hearing  of  this  information  it  was  shown  that  the  Collump- 
ton gate  is  situate  on  the  line  of  road  Jeadixig  from  the  way-po9t  la 
the  North-East  end  of  Leonard  Moor,  to  the  White  Hart  in  CioUump- 
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ton,  being  one  of  the  lines  of  road  on  whioh,  nndet  the  18th'  Mc^*<m 
of  the  sain  act  of  parliament^  one  full  toll  only  can  be  taken :  and  that 
the  Horadon  gate  i»  situate  at  or  near  Tiverton,  and  ia  on  the  line  of 
road  leading  from  Hunt's  house  near  Lowman  Bridge^  in  the  parish 
of  Tiverton,  to  a  place  called  the  White  Ball,  in  the  parish  of  Samp- 
ford  Arundell,  being  one  of  the  lines  of  road  on  which  under  the  same 
section  itvo  full  tolls  may  be  taken ;  that,  on  the  18th  of  January,  186S, 
the  said  Robert  Wills  paid  for  a  wagon  and  one  horse  passing  tbroagh 
*4201  ^^^  ^'^  College  gate  at  OoUumpton  *the  sum  of  9dL^  and  took 
^  a  ticket  there,— the  said  wagon  having  the  fellies  of  tbe  wheels 
thereof  of  less  breadth  than  four  and  a  half  inches  at  the  bottom  or 
soles  thereof;  and  that,  afterwards,  on  the  same  day,  he  drove  the 
same  horse  and  wagon  to  die  Horsdon  gate,  and  produoed  to  the  said 
Patrick  Williams  the  ticket  whioh  he  had  received  at  the  said  CoIl<^e 
gate  at  CoUumpton  as  aforesaid,  and  clainied  to  be  allowed  to  pass 
without  paying  any  further  toll ;  but  that  Patrick  Williams  demanded 
and  was  then  paid  the  sum  of  Is.  M^  being  two  full  tolls  for  the  said 
wa^on  and  one  horse. 

Upon  this  state  of  facts,  the  justices  convicted  the  said  defendant 
Patrick  Williams,  and  fined  him  in  the  sum  of  1«.,  with  oosta  13s.  M. 

At  the  same  petty  sessions,  Thomas  Lovering,  of  the  Castle  toll- 
gate,  in  the  parish  and  borough  of  Tiverton  aforesaid,  toU-oollector, 
appeared  to  answer  an  information  laid  against  him  by  George  Lim- 
pany,  of  the  parish  of  Oakford,  in  the  said  county,  chai^ng  that  the 
said  Thomas  Lovering,  on  the  18th  of  January,  1868,  at  the  Castle 
gate  aforesaid,  in  the  parish  and  borough  of  Tiverton  aforesaid,  did 
unlawfully  demand  and  take  from  the  said  George  Limpany  the  sum 
of  9g;.  as  and  for  the  toll  of  a  horse  and  wagon  then  passing  through 
the  said  gate,  the  said  George  Limpany  having  previously,  on  the 
same  day,  at  a  certain  turnpike-gate  situate  at  Bampton,  in  the  said 
county,  and  called  the  Duvale  gate,  paid  the  sum  of  9d  as  and  for  tbe 
toll  for  the  same  horse  and  wagon  passing  through  the  said  Duvale 
gate,  and  having  then  and  there  produced  and  shown  to  the  said 
Thomas  Lovering  a  ticket  denoting  such  payment. 

Upon  the  bearing  of  this  information,  it  was  shown  before  the  said 
H211  J^^^^^^  ^^^^  ^^^  Castle  gate  is  situate  *on  the  road  leading 
^  from  the  works  near  the  castle  in  the  town  of  Tiverton, 
through  Bolham  and  Cove  t6  Bampton,  and  that  the  Duvale  gate  is 
situate  on  the  road  leading  from  Chapman's  Bridge,  by  way  of  Duvale, 
into  the  road  near  Exe  Bridge  turnpike-gate  leading  towards  Dulve^ 
ton,  being  two  of  the  roads  on  which,  under  the  said  18th  section  of 
the  said  act  of  parliament,  tme  full  toll  only  can  be  received ;  that,  on 
the  18th  of  January,  1868,  tbe  said  George  Limpany  drove  a  wagon 
and  one  horse  through  the  Duvale  gate,  for  which  he  paid  9dL,  and 
received  a  ticket  denoting  such  payment, — the  said  wagon  having  the 
fellies  of  the  wbeels  thereof  oi  less  breadth  than  4|  inches  at  the 
bottom  or  soles  thereof ;  that  he  prooeeded  to  the  Castle  gate  with  the 
same  horse  and  wagon,  and  produced  the  said  ticket  to  the  said 
Thonns  Loverine,  and  demancted  to  pass  wi^ouft  paying  any  fartlwr 
toll ;  and  that  the  mJA  Thomas  Loveriag  demanded  9d  loll,  which 
the  said  George  Linpaiiy  paid. 


COMMON  BENCH  RBP0ET8.    (14  J.  8G0TT.    N.  8.)       421 


The  jastioefl,  under  the  <urcamafcaaoea^  convioted  tbe  teid  Thomas 
LoYering  in  the  penalty  of  1«.,  and  costs  X8s.  M. 

The  above  informatioos  were  laid  under  the  4  G-.  4,  a  96,  a.  SOJ(a) 

*Th^  before-mentioiied  turnpike^roada  are  comprised  in  The  r«j^Qo 
Tiverton  Roads  Act,  1861,  by  the  9th  section  of  which  it  is  ■•  ^* 
enacted  as  follows, — *'  This  act  shall  be  put  in  execution  for  the  put- 
pose  of  mpre  effectually  improving,  maintaining,  and  keeping  in 
repair  the  several  roads  (amooig  others)  following,  that  is  to  say,-^ 
the  road  from  Hunt's  house,  near  Lowman  Bridge,  in  the  parish  of 
Tiverton,  to  a  place  called  the  White  Ball,  in  the  parish  of  Sampford 
Arundell, — ^the  road  from  the  wa^-post  in  the  North-East  end  of 
Leooard  Moor  to  the  White  Hart,  m  Collumpton,--4he  road  from  the 
Eastern  end  of  BrcAd  Lane,  in  Tiverton,  to  Creditcm  Forches,  in  the 
parish  of  Crediton, — the  road  from  Bicklei^h  Bridge  Cross  to  a  cer- 
tain house  formerly  called  the  Swan  Inn  m  Silverton,  and  from  a 
place  called  Jenny's  Post  at  or  near  a  comer  of  the  said  road,  by  wav 
of  the  Buffwell  Inn  into  the  Exeter  turnpike-road  near  the  sixth 
mile-stone, — ^the  road  from  the  works  near  the  castle  in  the  town  of 
TiVerton,  through  Bolham  and  Cove,  to  Bampton, — the  read  from 
Chapman's  Bridge,  bv  way  of  Duvale,  into  the  road  near  the  Bxe 
Bridge  turnpike-gate  leading  towards  Dulverton, — ^the  road  from  the 
Eastern  end  of  Belle  Yue  'Laue  to  Mary  Pole  Head,  and  frbm  thenoo 
to  the  one-mile  post  from  the  city  of  Exeter,  hear  Mary  Pole  Head." 

By  the  11th  section  it  is  enacted,  that,  ^'on  the  Ist  of  January, 
1862,  and  at  all  times  thereafter,  it  shall  be  lawful  for  the  said  trus- 
tees to  demand  and  take,  or  cause  to  be  demanded  and  taken,  at  the 
several  and  respective  toll-gates  which  shall  be  upon  or  on  the  sides 
of  the  said  roads  such  tolls  as  the  said  trustees  at  *any  of  their  r«4o» 
meetings  shall  direct,  not  exceeding  the  sums  following  (among  ^ 
others),  that  is  to  say, — For  every  norse  or  other  beast^  except  an  ass, 
when  drawing  singly  any  wagon,  cart,  6r  other  such  carriage,  the 
sam  of  6cf.— For  every  horse  or  muliB,  laden  or  unladen,  and  not 
drawing,  the  sum  of  l^d.^ — which  said  tolls  shall  be  tak^n  before  any 
horse  or  other  beast,  cattle,  carriage,  or  thinff  liable  thereto,  Bhall  oe 
permitted  to  pass  through  any  toll-gate  which  shall  by  virtue  of  this 
act  be  continued  or  erected  upon  or  on  the  sides  6(  the  said  roads." 

And  by  the  18th  section  it  is  enacted,  that^  "  for  passing  and  re- 
passing any  number  of  times  on  the  same  day,  with  tne  same  horses, 
beasts,  or  carriages  liable  to  toll,  through  any  of  the  toU-gatea  to  be 
continued  or  erected  by  virtue  of  this  act  upon  any  road  hereiBafter 
partioularly  mentionecl,  no  more  than  the  number  of  tolls  hereinafter  \ 
limited  with  reference  to  such  road  shall  be  taken,  that  is  to  say,—-  j. 
two  full  tolls,  and  no  more,  upon  the  road  fiN>m  Hunt's  houses  near 
Lowman*8  Bridge^  in  Tiverton,  to  the  White.  Ball,  in  Sampford  Arun- 


(a)  Whiah  «iiietfl,  amoiigft  oUier  thlagf,  thftt  "It  uj  eoneetor  of  (ollf  ibftU  dMuad  tad 
take  ft  gTMtw  or  kff  toU  (Jrom  in j  ponon  than  bo  iliaU  be  eiitborlied  to  do  bj  Tirtae  of  tbe 
^wenef  aajM^orof  tbe  oitet  tad  leootetloBf  of  tbe  tnuteef  or  oonniMioMn  mede  la 
ptnuaa*  tkioeet;  or  ibeU  dMund  tad  take  «  toU  freat  any  penon  or  pwiou  wbo  ebaU  be 
iMfltpi  froB  the  pftTnent  tberooi;  sad  wbo  ibaU  olalm  mob  exenptloa,  ae.,  or  abaU  nfaae  or 
ftdi  to  giw  to  tbe  penon  pajiag  thetoIIatiefcetdeBotiiigtbepajBOBtof  tbetolla,aadBaiBlBg 
Md  ipeeiiyteg  tbe  toU-gate  aft  wbleb  imb  tlakel  baa  been  deUTWid,  aad  tbe  toU-gata  or  toU- 
C«lw  (if  sBj)  freed  bj  nob  pajmoQty  ao.,  tbea  and  la  ofoiy  mob  oafo  amy  0Mb  taU-doUetlor 
aaO  KwftU  aad  paj  any  MBi  not  exueedtng  N.  tn  •wvj  f«ob  dtmm,'* 
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dell ;  IM  ftili  t0U8^4tflid  no  tocm^  ti)Wi  ibe  road  from  tire  BMem  end 
of  Broad  Lane,  in  TilNfrtMi  Irb  Ofeditoft  Borotaea;  two  ML  toXk,  a&d 
no  tMre^  upon  tke  toad  fiom  TiTeitM  to  the  one^mile  poet  tnm  the 
oity  of  ExMer  Mat  Mary  Pole  Qeadj  M6  fall  tell,  and  no  more^  upon 
dtt  the  other  roada  oompriaed  ia  ihia  afck** 

The  14th  wsdtiim  «&aot%  tiiat,  "exc^  m  in  this  act  ia  otherwise 
provided,  all  Inteeai  beaata,  and  oaitle  hi  reapeet  whereof  the  tolk 
hereby  antboriaed  to  be  taken  ahall  bav«  been  paid  at  any  toll>gate 
on  the  aaid  roada  or  bn  the  wdea  the^to^  ahall,  upon  a  ticket  beii 
prodaeed  denotii^  awih  paytneat^  be  permitted,  in  returning  throui 
the  same  toUHsate  and  in  goinfl;  attd  retaming  Uitongh  sach  other  tol 
ntMhA^  gate  (if  iihjf>aa  tlm  tiaket  *A>r  Moh  payinent  ahali  free,  to  puB 
^^  ix}Mtee  at  nil  tilaea  on  the  eame  day«" 

Nothing  tarns  i»a  tbte  tcftmrn  of  tbatfekein  giten  by  t^  8e▼erald^ 
fendanta  to  tbealmml  oom^inaiftB  in  these  oases  and  the  gates  they 
may  eatpreaa  to  free  cm  thav  fiMey  as  the  drfcttidants,  by  direction  of 
the  loBsee  of  the  toUa,  theoor  master,  on  and  from  the  12th  of  Jannary, 
1863,  iBimed tddtelato  paaae^aia  pa^ng tolla  ex{»'es8ing to  free  do 
other  gate  or  gates  than  tkt)se  on  tm  itttmediate  line  of  road  on  which 
the  aame  wn  iaaoed,  «nd  tiet  oti  their  &oe  expressing  to  clear  any 
other  fifateM  aitlMr<>ftteabMe  tittaa  of  road  on  which  two  fall  toUa 
nay  be  takeiK 

1^  several  Mbndants  Wilfiain  James»  Patrick  Williams,  and 
ThoaHRB  Lcfireikag^  rfSBpeetiy^ty^  ben^  dissatisfied  with  the  deteimina 
tien  of  tbe  jtdliaelsi  vpoia  the  iiearing  of  the  said  inibrmation^  aa 
being  'emoneeos  in  paint  of  law,  didy  daimMided  a  case  for  the  opinion 
of  this  eeaart ;  nod  «o^  eiaM  were  nt  their  veqnest  consolidated,  as 
above. 

Hie  qneacicais  «f  law  «iWiig  i$<a  the  foregoing  statements  for  the 
opiuion  of  the  cowt  w«r^«^ 

1«  Whether  it  was  Iti;wfal  fdr  Hie  aaid  William  James  to  demand 
and  taEke  fiom  tlhe  said  John  DicAmison  the  sum  of  Sd.,  or  more  than 
one  Ml  toll  at  the  said  Adiiey  gata^  that  gate  being  one  of  the  gates 
erected  on  one  cf  the  lines  of  road  on  w£ic^  no  more  than  two  fall 
tell^  mat  be  taken. 

2.  Whether  the  Mid  Batrick  WiUinms  was  andiorized  to  and  conld 
lawMly  demand^  receive,  and  take  any  toU^  and,  if  any,  then  whether 
he  oodd  lawfblly  take  nKire  thm  one  fall  t<dl  (which  by  the  Tiverton 
Beads  Adt,  1061,  ia  stated  to  be  %d.)  for  a  wagon  dmwn  by  one  horss 
paseong  through  the  said  Bovsdon  gate,  being  one  of  the  gates  erected 
on  aline  of  road  on  wineh  no  more  tinm  tnoo  full  tolls  msLj  be  taken. 
*4251  *^'  Wheth^  the  said  Robert  Wills,  having  paid  one  full 
J  toU  alt  the  College  ^ato  at  Ciollampton,  being  a  gate  upon  a  line 
of  road  npOA  wtoch  one  tbll  toll  oxiif  oan  be  taken,  was  not  entitled, 
on  the  same  day,  on  the  production  of  a  ticket  denoting  such  payment 
to  pass  toll-free  tWough  any  one  gate  upon  a  line  of  road  upon  whict 
ttoo  full  tolls  may  be  taken. 

4i  Wfaetheor  the  saM  <3Naaige  Liaopany,  having  plud  one  fell  toll  at 
the  Dttvale  gate,  bein;^  a  gateon  ^m  of  Hbe  Hues  of  road  on  wbich 
one  full  toll  only  ^h  be  taken,  was  not  entitled,  on  the  ^ame  4^y«  on 
the  production  oi  ^  ticket  denoiuig  «ueh  |Nijrment,  to  pass  teli>tiee 
through  all  or  any  of  4be  toltgaiea  «i  aU  t*  «ay  ef  tba  ONinda  *Q|mi 
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which  one  iUi  tell  onlj  txmj  be  taken ;  mud  whetlier  it  was  lawfiil  for 
die  aiil  ThaBUM  Tjovermg  at  the  Gastla  gate  to  demand  and  take  from 
htm  a  aeoaod  toU  as'  aifoffesaid. 

Tbfusr,  fer  the  afypeUaata^^The  first  two  easee  are  nearly  identical. 
The  sections  of  the  local  net,  84  Vicrt.  o.  six.  upon  which  the  qnes- 
tions  wUi  miimW  tarn,  am,  the  lltfa,  l&h,  and  14tfa.  The  first  defines 
the  aaouit,  And  tiw  second  the  number  of  tolls  to  be  taken,  and  the 
third  entitles  a  ti«7dler  who  has  onee  paid  the  proper  toll  to  pass  and 
re-pass  free  for  the  day.  1.  On  passing  the  Ashley  gate, — ^wnioh  is  a 
gate  where  by  a.  IS  two  foU  tolls  are  payable, — ^Mr.  Dickenson  was 
ealled  upon  and  oorapeUed  to  pay  a  doable  toll.  It  will  be  said  on 
the  other  aide,  ttiait^  lio  eoititle  the  coUeotor  to  demand  the  two  fall  tolls, 
the  party  m«rt  pass  through  two  gaites.  The  langaage  of  the  18th 
section,  bowcrar,  is  in  tbe  siDgular  number,  as  it  also  is  in  s.  14.  The 
three  roads  aoe  siboot  twelve  miles  long. 

2.  In  the  seooiMd  case,  Wills  having  already  paid  9d.  for  one  fall 
toll  on  passing  thffon^  the  College  gate  at  ^Oollumpton  with  r^tAott 
a  horse  aad  wagon,  om  comisig  to  Horsdon  gate,  at  which  by  ^ 
8.  IS  two  full  to&  are  payable,  claimed  to  be  entitled  to  nass  throngh 
withoat  fiarther  payment ;  but  llie  collector  demanded  ana  received  Is. 
6d  for  two  fioll  tolls.  This,  it  is  submitted,  he  was  entitled  to  demand, 
the  Horsdon  gaite  bei^  one  at  which  by  s.  IS  ttoo  full  tolls  are  pay* 
able.  Wilhsi  clearly  was  not  entitled  to  pass  the  second  gate  toll-free. 
S.  In  the  Sd  case,  Limpany  haviiig  paid  9d.  for  one  fall  toll  lor 
passing  with  a  horse  ana  wagon  through  the  Duvale  eate,  at  which 
by  8.  IS  one  fUl  toll  is  payable,  and  received  a  ticket  denoting  snch 
payment,  claimed  to  be  entitled  to  pass  throngh  the  Castle  gate  (where 
cnt  full  toll  also  was  payable)  without  farther  payment.  This  aues* 
tion  turns  upon  the  last  sentence  of  &  IS,—-''  One  fall  toll,  ana  no 
more,  upon  all  the  other  roads  comprised  in  this  act"  {B ylib,  J.^-- 
The  question  is  whether  the  word  "  all"  is  to  be  read  distribatively.] 
It  is  submitted  that  it  must  be  read  ''each,"  the  word  "all"  being 
used  merely  for  the  purpose  of  grouping  l^e  several  roads  other  than 
those  particuUrly  defined. 

Kingdon,  contri.-^l.  Mr.  Dickenson  was  improperly  charged  two 
full  tolls  for  passing  a  gate  at  which  one  ftiU  toll  was  payable  by  vir- 
tue of  8.  IS.  Vbe  11th  and  18th  sections  are  to  be  read  together :  the 
one  defines  the  amount  of  toll  to  be  paid  at  each  Mte,  the  other  the 
number  of  tolls  chargeable  on  any  line  of  road,  ^y  &  11  the  trus- 
tees are  empowered  to  demand  and  take^  *'  at  the  several  and  respective 
toll-^ates  upon  the  said  roads,  not  exceeding  (in  this  case)  l^cL  By  s. 
13  they  are  empowered  to  demand  that  toll  twice  in  the  course  of  the 
line  of  certain  roads  therein  defined.  This  gives  them  no  authority 
to  demand  more  than  *the  single  toll  at  one  gate.  The  object  r«427 
of  tbe  legislature  evidently  was,  that,  as  these  were  long  roads,  ^ 
and  necessarily  expensive  to  keep  in  repair,  two  gates  should  be 
placed  so  as  to  catch  travellers  each  way,  not  to  impose  a  double  toll 
on  a  man  who  uses  part  of  the  road  only.  [Erlb,  C.  J. — We  all 
think  the  first  case  a  very  plain  one.] 

2.  The  decision  of  the  first  case  disposes  of  oae  point  of  tbe  second 
case ;  having  passed  through  the  gates  on  a  porticukr  line  of  road, 
the  party  coming  to  a  second  gate  is  exempt  from  the  double  toll.   But 
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the  question  remaiDs,  whether  he  is  liable  for  a  seoond  single  toIL 
Having  passed  through  one  gate  and  paid  one  toll,  Wills  claimed  to 
be  entitled  to  pass  through  all  the  other  gates  On  the  trust  toll-free. 
That  is  a  proposition  that  can  hardly  be  sustained :  but  dearly  he 
was  entitled  to  pass  on  paying  a  second  nngle  toll. 

8.  The  third  case  raises  a  different  question.    It  is  submitted  that 
the  meaning  of  the  last  sentence  of  s.  IS  is,  that  one  fuU  toll,  and  no 
more,  shall  be  payable  in  respect  of  all  the  other  roads,  and  not  one 
toll  at  each  gate,  as  is  contended  for  on  the  other  side.    It  is  the 
usual  rule  that  payment  at  one  gate  clears  all  the  other  gates  on  the 
same  trust.    The  language  of  s.  18  is  express, — ''For  passing  and  re- 
passing any  number  of  times  on  the  same  day,  with  the  same  horses, 
&c.,  through  any  of  the  toll-gates  to  be  continued  or  erected  by  Tirtno 
of  this  act,  upon  any  road  hereinafter  particularly  mentioned,  no  more 
than  the  number  of  tolls  hereinafter  limited  with  reference  to  snch 
road  shall  be  taken,  that  is  to  say,  two  full  tolls,  and  no  more,  npon 
the  road  from  A.  to  B. ;  two  full  tolls,  and  no  more,  upon  the  road 
from  C.  to  D. ;  two  full  tolls,  and  no  more,  upon  the  road  firom  K  to 
n^oQi  ^'  9  OQ6  full  ^^h  ^^^  AO  more,  upon  M  the  other  roads  ^eom- 
^  J  prised  in  this  act:'    If  the  words,  "  each  of"  had  been  used  in- 
stead  of  "all/*  the  construction  contended  for  on  the  other  side  would 
have  been  well  founded.    But  there  is  nothing  in  the  oontext  here 
to  warrant  such  a  contention :  and,  if  it  be  left  doubtful,  the  conrt 
will  not  put  such  a  construction  upon  the  act  as  will  impose  the 
burthen. 

Another  question  arises  as  to  the  charge  for  a  wagon  haying  the 
fellies  of  the  wheels  of  less  width  than  4|  inches.  The  cdlector 
claims,  by  virtue  of  the  7th  section  of  thegeneral  act,  8  Q.  4,  a  126,(a) 
to  be  entitled  to  add  one  half  more.  Ine  special  provision  of  the 
2d  clause  in  the  11th  section  of  the  local  act,  24  Yict.  o.  xix., — which 
imposes  a  toll  of  M.  only  .''for  every  horse,  &0.,  drawing  any  cart 
wagon,  &c.,  with  wheels  of  a  less  breadth  than  4}  inches,— -operates 


»4.9d1  ^  rop^  of  ^he  provision  in  the  general  act.  Upon  that  *VO\n% 
^^^J  Bidge  v.  Qarlick,  8  Taunt.  424^  is  an  express  authority.  There, 
a  loclBil  turnpike  act  imposed  specific  tolls  on  carriages  in  proportioo 
to  the  breadth  of  the  wneels,  such  tolls  being  increased  in  proportion 
to  the  narrowness  of  the  wheels,  and  being  highest  where  the  wheels 
are  of  less  breadth  than  six  inches :  and  it  was  held  that  the  carriages 
subject  to  such  tolls  were  exempted  from  the  additional  toll  impoaed 

(a)  WUch  0BMti  that  **  tha  tnutoef  or  oomoiiMioBcit  appointed  bj  Tirtae  or  mdw  &•  •■« 
tbori^  of  any  act  or  acts  of  parliamont  made  or  fo  6«  wtade  for  makiiif  or  maJBtaiaiaf  uj 
tamplka-road,  fbaU  and  they  are  hereby  reqnited  to  demand  and  take,  or  eanae  to  be  deoaade^ 
aad  Uken,  for  erery  wagon,  4e.,  haTinf  the  fUllaa  of  the  wheeb  thereof  of  le«  bieadtk  tbM 
4i  incbee  at  the  bottom  or  iolei  thereof,  or  for  the  hone  or  horNt  or  eattb  drnwing  the  «a^ 
one-half  more  than  the  tolli  whieb  are  or  f hall  be  payable  for  any  earriafe  of  the  aaaM  daeffif- 
tion  baring  the  wheeli  thereof  of  the  breadth  of  6  inohea;  and  fbr  ereiy  wagon,  Ae,  baTie( 
the  felllee  of  tbe  wbeelf  thereof  of  the  breadth  of  4^  inchea  and  leif  than  6  Inehae  at  the  Ui- 
tom  or  eolea  thereof  or  for  the  hone  or  honei  or  other  eattle  drawing  the  aune,  oae-foenk 
more  than  the  toila  or  dntiea  whieb  are  or  ahaU  be  payable  on  any  eaniaga  of  tha  Uka  Smmf- 
tion  baring  the  wheeli  thereof  of  the  breadth  of  C  Inehea,  by  any  not  or  acts  of  parliawet 
now  In  foroe  or  Ur^^/Ur  to  ho  pa—od  for  making  or  maintaining  any  tBnipi)»-rendv  befort  9MI 
aueh  wagon,  4e.,  reepeetlrely,  ehall  be  permitted  to  pan  throngh  any  tnmplke-gato  or  gtt«Si 
bar  Off  bare,  whore  IcJla  iliaU  ba  payable  by  Tirtae  of  any  aueh  aatf." 
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by  the  latter  part  of  the  28d  section  of  the  18  &.  8,  c.  84,  (General 
Turnpike  Ad),  and  that  the  local  act  Tirtually  repealed  that  section. 
Gibbs,  C.  J.,  in  giving  judgment,  there  says :  *'  This  is  one  of  the 
plainest  cases.    It  was  observed  when  the  General  Turnpike  Act  was 
pa»ed,  that  a  provision  was  not  usually  made  in  local  acts  for  putting 
a  higher  toll  on  narrow- wheeled  wagons  than  on  those  with  broad 
wheels:  the  legislature,  therefore,  made  a  general  prospective  pro* 
viflion  to  supply  the  defect.    This  was  borne  in  mina  by  the  le^la* 
tore  on  the  passing  of  any  subsequent  local  act  which  imposed  one 
Qniform  toll  on  all  carriages  of  the  same  description  without  distinc<» 
tion  as  to  the  breadth  of  their  wheels;  and  it  was  well  known  and 
understood^  that,  in  such  an  act  of  parliament,  carriages  with  narrow 
wheels  were  in  effect  subjected  to  the  higher  toll  imposed  by  the  Gen- 
era!  Turnpike  Act.    But,  when  we  find  it  particularly  enacted  what 
toll  shall  be  paid  by  carriages,  having  the  bottom  of  the  fellies  of  ^ 
their  wheels  nine  inches  in  breadth,  what  shall  be  paid  by  those  hav*^ 
in^  the  bottom  of  the  fellies  six  inches  in  breadth,  and  what  shall  be 
paid  by  those  having  the  bottom  of  the  fellies  of  a  less  breadth  than 
dz  inches,  the  l^islature  has  excluded  the  necessity  of  any  reference 
to  the  General  Turnpike  Act ;  for,  it  is  impossible  to  say,  that,  after 
the  legislature  has  expressly  directed  what  toll  shall  be  paid  in  pro- 
portion to  the  narrowness  of  *the  wheels  of  carriages,  the  Gen-  r»^30 
eral  Turnpike  Act  shall  operate  upon  the  tolls  specified,  and  ^ 
augment  each  of  them  half  as  much  again."    [Erlb,  G.  J. — ^Where 
a  later  act  has  a  special  provision  imposing  a  certain  toll  for  narrow 
wheels,  that  necessarily  controls  and  supersedes  the  former  general 
provision.] 

Turner,  in  reply. — Bidge  v.  Garliok,  turned  upon  the  18  G.  8,  c.  84. 
The  General  Turnpike  Act  must  prevail  against  all  local  acts,  unless 
in  terms  repealed.  Its  provisions  are  by  s.  4  expressly  declared  to 
extend  to  all  local  acts  then  in  force,  and  to  all  which  should  there- 
after be  passed.  [Eblb,  C.  J. — This  act  does  expressly  vary  or  alter 
the  former  provision.]  The  language  of  the  18th  section  plainly 
imports  that  one  full  toll  shall  be  taken  upon  each  and  every  road 
comprised  in  the  act,  other  than  those  therein  particularly  mentioned. 
[Eklk,  C.  J. — We  are  all  agreed  as  to  that]  *^  Passing  and  re-pass- 
ing" means  no  more  than  journeying  along  the  road;  as  in  s.  16, 
which  provides  that  stage-coaches  shall  pay  toll  for  "every  time  of 
passing  and  re-passin^  along  the  said  roads."  When  two  or  more 
acts  are  in  pari  matenft,  they  are  to  be  construed  together. 

EUiB,  G.  J. — In  this  case  there  were  several  convictions  raising 
several  questions  upon  the  construction  of  the  Tiverton  Turnpike  Act^ 
24  Yid.  c.  six.  Tne  first  question  is,  whether  it  was  lawful  for  the 
collector  to  demand  more  than  one  full  toll  at  Ashley  gate,  being  one 
of  the  gates  on  one  of  the  lines  of  road  on  which  no  more  than  two 
full  tolls  were  demandable.  The  words  of  the  act  (s.  18)  applicable 
to  the  first  question  are, — *'  For  passing  and  re-passing  any  number 
of  times  on  the  same  day,  with  the  same  horses,  beasts,  or  carriages 
liable  to  toll,  through  any  of  the  ^toll-gates  to  be  continued  1-41431 
or  erected  by  virtue  of  this  act,  upon  any  road  hereinafter  par-  J- 
ticularly  mentioned,  no  more  than  the  number  of  tolls  hereinafter 
limited  with  reference  to  such  road  shall  be  taken,  that  is  to  say,  two 
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fall  toUa,  and  nor  more,  upon  tbe  road  from  tlM  Bastam  emk  «f  BmA 
Lane,  in  Tivertoa,  to  OodiUm  Forobes."  Oa  bohftlf  off  dbe  eolleefeor 
it  haa  been  coDtended  tbat  a  traveller  passiag  tbroogb  any  oob  of  the 
gates  on  that  line  of  road  waa  liable  to  two  fii^l  toU&  The  IStk  seetioD 
is  framed  wkb  some  ambigni^ :  bot  I  thittk  it  a^ast  be  readi  wilb  iht 
11th  aeolioc ;  and,  so  reading  i%  Mr.  Kingdon's  argament  bas  sitiafled 
mo  tbal  one  full  toll  only  is  payable  at  ooe  gate.  Tbe  11th  mtios 
protrides  tbat  ^  it  shall  be  lawful  for  the  tmstees  to  deawad  and  tik« 
at  the  seyeral  and  respootive  toll-gates  whieb  siiaU  be  mfcm  or  oa  Um 
sides  of  the  said  roads  saeh  tolls  as  the  said  tvastow  aft  $oj  of  di^ 
meetings  shall  diroot,  not  exceeding  the  sams  foUoariaigr  that  is  to  sty, 
for  every  horse>"  Ico,  &a  Z  think  that  amounts  to  a  prohibiti<» 
against  their  taking  more  than  one  toll  at  aoy  one  gata  Whslmi 
be  the  K»eaiiinff  of  a  18,  it  is  enoagfa  for  vis  opon  tho  pieseoit  ooOBSioi 
to  say  tbat  it  does  not  authorize  Uio  impomtioii  of  two  toHs  far  p«» 
iagcoe  gate.    The  coavietion,  therefore,  as  to &al,  ia nght. 

The  second  question  is  whether  the  coUeetor  could  lawlally  dmaad 
any  toll,  and,  if  any,  whether  be  could  lawfially  take  more  than  m 
full  toll  (8dL  by  the  local  act),  for  a  wagon  drawB  by  ono  horse  pws- 
ing  throagh  tho  Hondon  gate^  being  a  gale  on  a  Koo  of  roaios 
which  no  more  than  two  full  tolls  may  bo  tdcen.  Wfllo,  baviag  pu^ 
one  full  todi  on  passing  through  the  College  gate^  ^daimed  to  be  eoti- 
tied  to  pass  free  through  tho  Horadon  gate.  The  ooUeotor  demanded 
and  iwceived  two  MX  tolls.  I  ^nk  he  was  wrong  in  oae  senses  vii 
•4a^  r^t  ia  another.  Be  was  'ontitiM  to  demand  oae  fall  uA\\ 
•I  Imt  he  was  wrong  ia  dfnnanding  twa  la  that  oaos  also  die 
conviction  is  right 

The  tfanrd  question  ia^  whether  Wills,  hariag  paid  imo  fall  toll  it 
College  gate,  a  gate  apon  a  Kae  of  road  unoa  whiM  oae  fnU  loll  oalj 
can  be  taken,  was  entitled,  on  the  same  oay,  on  tho  piodoctioa  of  a 
ticket  denoting  such  payment^  to  pass  toll*firee  tbiongh  my  oae  ff^ 
upon  a  line  of  road  upon  which  two  full  tolls  loav  bo  t^on.  Tbt 
rests  upon  the  language  of  b.  IS,  which  providas  that  thoto  sbaU  be 
taken  '*  one  foil  toll  and  no  more^  upon  all  the  other  roada  ooaipn»d 
in  this  act."  It  is  eonteoded  on  the  part  of  tbe  raspoadeat,  thai)  bi^ 
ing  paid  ooe  toil  on  passiag  through  one  of  the  flvleti^  ho  was  enlilkd 
to  pass  through  any  other  jpte  npon  the  trust  withonl  pavmeiil  of  asj 
further  toll.  Tho  9th  section  enumerates  oigh^teaai  roaw  induded  ii 
the  one  trust;  and  by  a.  11  tho  trustees  ore  OBB|>owored  lo  dwssd 
two  full  tolls  apoD  three  of  these  line*  of  road^  and  cam  foU  toU  ssd 
no  more  upon  aU  tbe  o^herSi-^-that  is,  as  I  read  tbeaota  uipDD<aiskof 
the  other  roads :  the  evident  meaning  of  tbe  atatoto  beinff  that  t«» 
full  tolls  shall  be  taken  for  each  of  the  long  Unea  of  foafl^  and  ooe 
full  toll  for  each  of  the  others.  The  14(h  seotioR  onnol^  i^t 
*'  except  as  in  this  act  is  otherwise  provided,  all  hoiae^  boasts  and 
cattle  in  reqpect  wherectf  the  tolls  herebv  authoriaed  lo  bo  taken  slnU 
have  been  paid  at  any  toll-gate  on  dbe  said  road%  or  on  Ibo  sidei 
thereof,  shall|  upon  a  ticket  being  produced  denoteg  aaoh  ftyw^ 
be  permitted,  in  returning  through  the  same  toU<>gai%  and  ia  fpMg 
and  returning  through  such  other  toll-gate  (if  a^y)  nt  ike  Mik  ^ 
such  paymeni  shall  free,  to  pass  toll-free  at  all  times  on  tho  aane  dsj/ 
It  is  the  clear  duty  of  the  trustees  to  pnt,  and  it  is  highly  nxpediest 
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that  they  should  put,  on  tbe  back  of  their  tiokete  the  names  r^^gg 
*of  the  several  gates  which  the  recipient  of  the  ticket  is  ^ 
entitled  to  pass  through  free  of  toll.  Bat  the  statute  gives  us  po 
jorisdictioD  either  over  them  or  the  eotte^^r  la  %Vfi  i^esffept  I  think 
the  conviction  in  this  case  was  wrong,  and  that  the  collector  was 
entitled  to  demand  from  Wills  another  singlcj  toll  for  passing  through 
another  gata 

The  fourth  question  is  whether  Limpanj,  having  paid  one  full  toll 
at  tbe  Duvale  gate,  a  gate  on  one  of  the  lines  of  road  on  which  one 
full  toll  only  oaa  ba  tiJcen,  was  entitled,  op.  the  e»«9  diiu^»  Pi  the  pfi> 
duction  of  a  tieket  denotiBg  each  pay meiiK  to  paea  talKftee  th?e4^h 
all  or  any  of  the  toll-gates  on  all  or  any  of  the  roads  Upon  which  one 
fall  uAl  only  may  be  taken,  or  whether  the  collector  was  entitled  to 
demaod  a  second  toll  nt  the  Oaetle  gate.  My  answer  to  that  (]inestioii 
is,  that,  if  the  last-mentioned  gate  is  marked  «poa  th^e  tiokat^  he  U 
entitled  to  the  exemptiom ;  otherwise  not« 

The  last  qnestioo  is  thia  The  triitees  oUim  lo  iaereate  the  wagoa 
tolls  one  half  under  the  7th  seeHoo  of  the  General  Turnpike  Acti  9 
6.  4,  c  128,  the  fellies  of  the  wheels  being  less  than  41  inclxes  io 
breadth.  I  am  of  opinion  that  that  provisfton  doss  not  appJy.  The 
looal  aot,  in  s.  11  eontains  an  esMese  piovinon  aato  the  breadth  of 
wheels,  which  virtnallv  repeals  ttie  former  provision,  and  therefore  X 
think  tbe  increased  charge  is  not  Jiiatiftable«  Tbe  gase  cf  Ridge  f  ^ 
Garliok,  8  Taunt  424^  is  expteaaly  in  poiot.  I  take  the  univenMl 
rale  of  Qoofllpuotioii  of  aete  of  pajrUenenl  to  be^  tbat,  where  • 
general  enactment  is  followed  bv  a  epeeiftc  ennQtment  oe  thQ  aame 
subject,  the  later  enactment  overndea  wA  controls  thfi  ^rli^r  m^ 

WiLLxa^  J.-^I  am  entirely  of  tba  aaine  mwQ«. 

*Btls8,  J. — I  am  of  the  same  ofttiiio«.  It  is  plaim  that  the  t^aoa 
word  "all"  is  not  used  in  the  }Sth  seelien  in  the  aenae  of  the  >  ^^^ 
nme^Ui,  but  means  eiKsh  of  the  other  xoft^  Tb9  marginal  UQtO 
''Limiting  the  number  of  tolls,^  fortifles  tbie  QQiMrtrMtim. 

KsATiNO.  J. — I  am  of  the  aapie  opinion. 

Eblb,  0.  J.— There  will  be  no  ooet^r  th^  respondeAts  in  part  sngr 
oaedin^  and  in  part  faUiag.  Judjpsient  (Ksoproingly. 

nrs  or  sAsna  nsm^ 


umoiiAimju. 

George  Stovia  VenableB,  9sq..  of  tbe  Xuner  Temp^  having  becHU 
appointed  one  of  Her  Majesty's  Counsel  learned  in  m^  Lair,  tiook  his 
seat  within  tbe  Bar  on  the  first  day  of  East^  Term. 


i* 


IN  THE  EXCHEQUER  CHAMBER 


EASTEB  VACATION,  I8«a. 


STEPHANOS  XBNOS  and  Another  v.  WICCHAM,  Churman  of 
THE  VICTOBIA  FlRE  AND  MABINE  INSUBANCE  COM- 
PANY.   Hay  12. 

Cm  L.,  SB  iBfnmiM-lwolMry  ta  agrat  for  th«  plidntlfliiy  fave  Uutraotioof  for  %  peikj  of  MMM. 
on  th«  fhip  Ltonidta  bdonging  to  the  pUintiffi,  to  bo  pre|>ared  by  the  defondante,  «&  i»eoip»- 
tiited  inearaaoe  eompeay.  Before  the  poliey  wm  reed jr,  the  pleiotiffi  ohaoged  their  miedi,  tad 
dlieoted  L.  to  eibet  a  poUoy  for  lOMt  inatead  of  80001.,  and  npon  aonewhat  differsnt  twas. 
L.  aoeordingly  deliTerei  la  Koond  flip  to  the  eompanj,  pomiaBt  to  the  laat  iaetrectioB^  tad 
wat  debited  bj  them  with  the  preminka  In  the  nasal  way,  the  amount  of  whiofa  he  allanrvii 
reoelTed  from  the  plaintiffa.  A  policy  for  10001.  waa  therenpon,  paranaat  to  the  praetke  of 
Inanranee  eompaniea,  filled  up  by  the  eompany  and  dn^  exeented  and  aealed  by  two  dineton, 
and  retained  by  the  eompany  nntU  ealled  for  by  the  aaanred  or  their  broker.  On  the  praaiia 
beooming  dne  from  L.  to  the  eompany,  a  debil-note  waa  handed  to  one  ef  L.1b  elerio^  whk  a 
demfttd  of  payment;  wherenpon  the  derk  aaid  that  it  waa  a  miatakej  and  that  the  Inaaraneo  oe 
ihe'Leonidaa  had  been  eaneeUed.  A  aeeond  meaaenger  waa  aent  from  the  oompany'a  ofie%  witb 
the  policy  exeented,  to  ahow  that  aneh  an  inanranoe  had  been  effeeted;  bat  L.'a  elerk  pernsthig 
that  it  had  been  done  in  miatake^  the  meaaenger  took  back  the  policy ;  and  on  the  aaaio  dsy 
L/a  clerk  ealled  at  the  offloe  of  tim  eompany,  and  reqneated  that  the  policy  might  be  eeneolkd, 
and  therenpon  the  following  memorandnm  waa  endoraed  npon  it  and  aigned  by  the  two  diioct- 
ora,— "Settled  a  return  of  the  whole  premium  on  the  within  policy,  and  eaneelled  thia  iarar^ 
nnee^  no  riik  attaching  thereto."  The  Leonidaa  being  allerwarda  loot,  the  plaintiiTa  repudiated 
the  cancellation  of  the  policy,  which  it  waa  admitted  waa  done  without  their  knowledge  oad 
eonaeht,  and  brought  an  action  en  the  policy  ^— 

Hold,  in  the  Sxchequer  Chamber,  by  Pollock,  0,  B.,  Martin,  B.,  Bramwell,  B.,  and  Chanaal, 
B., — ailrming  the  Judgment  of  the  court  below, — that  there  had  never  been  any  deliTery  of  the 
policy  by  the  eompany  ao  aa  to  eonatltnte  a  complete  contract  between  them  and  the  plaiatifii, 
— -Blaokbnm,  J.,  and  Mellor,  J.,  diaaenting. 

• 

Tms  was  an  appeal  bj  tbe  plainti£b  under  tbe  prorisions  of  the 
Common  Law  Procedure  Act,  1854,  against  the  decision  of  the  Conrt 
of  Common  Pleas,  in  discharging  a  rule  of  that  court  obtained  by 
the  plaintiflb,  pursuant  to  leave  reservedi  to  show  cause  why  the  Tcr- 
diet  found  for  the  defendant  should  not  be  set  aside,  and  instead 
thereof  a  verdict  entered  for  the  plaintif&  for  the  amount  sought  to 
be  recovered  in  this  action,  or  why  a  new  trial  should  not  be  had  on 
the  ground  of  misdirection^ 

The  first  count  of  the  declaration  was  upon  m  valued  time  policy 
of  insurance  for  10002.,  alleged  to  have  been  effected  widi  the  com- 
pany represented  by  the  defendant^  by  the  plaintiffi,  under  the  name 

H861  ^^^  ^^^^  ^^  ^^^  Oreek  and  Oriental  Steam  Navigation  *Com- 
-■  pany,  upon  the  hull,  stores,  and  machinery  of  a  vessel  called 
the  Leonidas,  and  averred  a  total  loss  by  the  perils  insured  against. 
The  declaration  also  contained  counts  for  money  paid,  money  received 
for  the  use  of  the  plaintiffs,  and  upon  accounts  stated,  and  also  a  count 
in  trover  alleging  the  conversion  of  policies  of  inanrance. 

To  the  first  count  the  defendant  pleaded, — firsts  a  denial  that  his 
company  became  insurers  as  alleged^ — secondly,  a  denial  of  the 
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allwed  interest^ — thirdly,  a  denial  of  the  Io68» — ^fourthly,  that,  before 
the  loB8,  the  policy  was  at  the  request  of  the  plaintifib  cancelled,  and 
the  risk  determined:  to  the  money  counts  the  defendant  pleaded, 
Beyer  indebted,  and  payment  before  action;  and  to  the  count  in  tro- 
ver, nol  guilty,  and  not  possessed. 

The  cause  was  tried  oefore  Erie,  C.  J.,  and  a  special  jur^,  at  the 
sittings  in  London  after  Hilary  Term,  1862,  when  the  following  fiEusts 
were  proved : — 

1.  The  plaintiffi  carry  on  business  as  merchants  and  shipowners  in 
the  city  of  London,  under  the  name  and  style  of  The  Greek  and 
Orienttd  Steam-Navigation  Company,  and,  at  the  time  of  the  several 
orders  to  insure  hereinafter  referred  to,  were  owners  of  the  steamship 
Leonidas,  and  continued  to  be  such  owners  up  to  and  at  the  time  of 
the  loss  of  that  ship  as  hereinafter  stated. 

2.  The  defendant  is  the  chairman  of  The  Victoria  Fire  and  Marine 
Insurance  Company,  and  was  sued  as  the  nominal  defendant  on 
behalf  of  the  said  company. 

8.  On  the  26th  of  April,  1861,  the  plaintiffs  employed  one  Las- 
caridi,  an  insurance-broker  in  the  city  of  London,  to  effect  insurances 
upon  the  said  vessel  for  six  months,  to  the  amount  of  6000/. ;  and  on 
that  occasion  gave  the  following  order  to  Lascaridi : — 

*'60002L  on  steamer  Leonidas  between  England  and  *the  r^^oir 
Baltic  until  the  close  of  the  season,  from  to^y,  at  8{.  &.  ^ 
There  is  another  policy  11,0002.    Hull,  12,000Z. ;  engines,  40001. 

'*  Newcastle,  Hartlepool  policv. 

"  Years  9  A  1.    One  hundred  horse  power. 

"S.  Xbnos,  26th  April,  1861." 

4.  Lascaridi  thereupon,  in  accordance  with  the  usual  practice,  pre-^ 
pared  a  slip  embodying  the  terms  of  the  said  insurance ;  and,  upon  his 
application,  the  said  slip  was  signed  with  their  initials  or  names  bv 
various  underwriters  at  Lloyd's,  for  different  sums  amounting  in  all 
to  80002.,  and  by  one  E.  J.  Sprange,  a  clerk  of  the  defendant's  com- 
pany, on  behalf  of  such  company,  with  the  initials  E.  J.  S.,  for  the 
sum  of  20001,  the  proportion  of  the  said  total  amount  of  60002.  for 
which  the  company  were  willing  to  grant  a  policy.  The  slip  was  as 
follows : — 

^  G.  P.  Lascaridi  C/A  on  steamer  Leonidas. 
'*  From  26th  April  to  16th  October, 

atrigs.    Valued  at  16,000r 
[Then  followed  the  several  amounts  underwritten  and  the  initials 
or  names  of  the  underwriters.] 

"  Greek  and  Oriental  Company." 

5.  A  separate  slip  was  at  the  same  time  prepared  by  Lascaridi  and 
signed  by  Sprange  with  his  initials  for  the  sum  of  20002.  which  was 
to  be  insurea  bv  the  defendant's  company,  and  was  left  by  Lascaridi 
at  the  office  of  the  defendant's  company,  in  order  that  a  policy  in 
aocordance  with  the  said  slip  might  oe  made  out  by  the  defendant's 
company. 

6.  In  the  case  of  private  underwriters  at  Lloyd's,  it  is  the  custom^ 
in  effecting  insurances,  to  have  but  one  slip,  which  is  signed  by  the 
different  underwriters  for  the  amounts  for  which  they  are  willing  to 
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^  ^broker  0t  Am  asswped^  and  takes  by  Mm  (tke  broker)  to  tke 
liferent  underwrilero  in  waooeBsioii,  fbr  exeoalioa. 

7.  In  the  ease  of  insaranee  oonipuiiefl^  a  separate  sK^  ie  ahrm 
prepared  for  each  oompany  by  the  Vroker  of  the  aesved ;  ni  fie 
policy  is  afterwards  orepared  ajul  fitted  mp  from  the  sKp  by  the  otiiQtTA 
of  :the  oofnpany,  ana  is  kept  by  the  eompany  wrtfl  sent  fW  hy  ths 
assured  or  his  broker. 

8.  After  the  said  sl^  fbr  29001  was  left  n»  afbteesld  at  theoflce 
of  the  defendant's  eompaa^,  and  before  any  polioy  had  bees  msde  out 
apon  it,  the  pkMltifiQ^  finding  that  for  an  adottioMit  maiiiuB  ctf  11  Si 
per  cent,  an  insaraaee  eoald  be  effected  nao»  die  sua  vessel  for  twdve 
months,  and  for  all  seas,  sent  to  Lasoarim  the  fi)Uowing  ^vsetioa  m 
writing: 

''29th  April,  1861.  Please  oaneei  Leonidas  kwwanoe,  and  insars 
the  same  for  all  the  year,  and  fbr  aU  seas,  40002.,  Talned  18,0001,  with 
other  policies,  @  101. 10^.  ''S.  X.  Is  Go. 

9.  Lascaridi,  after  receipt  of  this  order,  oallod,  on  the  SOth  of  A]^ 
at  the  office  of  the  defendant's  oompany,  ud  told  theas  that  ho  wieiied 
the  insurance  to  be  oH^  as  he  was  going  to  ro^insoro  the  steamer  for 
twelve  months,  and  for  all  seas;  and  thereupon  the  said  slip  was 
destroyed,  and  another  slip  was  prepared  by  Lascaridi,  and  which  was 
signed  by  diiferent  nndorwriters  at  Lloyd's  for  a  portion  of  the  asMMUil 
therein  mentioned,  and  by  Sprange  with  hia  initials  on  behalf  of  thi 
company  for  the  sum  of  1000/.     [The  dip  was  set  ont.1 

10.  A  separate  slip  was  also  prepared  tot  the  defendant's  oompany 
by  Lascaridi  for  the  8«m  of  10002.,  and  left  by  him  at  the  office  <h  the 
defendant's  oompany.  The  following  is  a  copy  of  the  last-msBtioaed 
alip:— 


V<k 

IswImm 

BWMtBd 

on  what 

- 

Tojage. 

Wtm  fti  iMpa«t  tt  wnmgt  m 
printed   in   thn  r^Uty,  nnlMt 
otherwiia  ipeciallj  agreed ;  in- 
olnding  ridL  of  onfl  to  and 
from  the  ahip:  wawaaUd  free 
from  capture  and  nlraie  and 
the  oonaequenee  of  mf  atlBnpt 
themot 

san^ 

M»aaod 

elaffiSca- 
tipiu 

p«wl. 

OreekMid 

Oritntel 

CompMj. 

lOOM. 

Vor  twelve  moiitha  from  S5th 
Aptfl,  IMt,  on  hnU,  atom,  and 
maoUaaij  Talned  at  1S.N0L 

F.a& 

0 

AprB  Mth»  1881. 

Aeaonn 
Addieai 

Leonidaa 
\,  27,  BiAop 

iMifidL 
igateStm 

ItQeisMi. 

11.  The  letters  0.  A.  in  the  said  Lloyd's  slip  stand  for  the  words 


coHaoor  sbetoh  vDoaoB.  <ia  '•  soorr.  n.  s.)     ist 

^B^i^^       —  Jl      ■    ill      ■■*  I  I  II  a>.   I  11  PI     II     — — ■— ■  .  M.,  ■■■■    ,         ,^ 

''Gash  Acooant;"  and  tbe  em^om,  as  Vetwtett  insurance  companies 
and  insuraooa  brokers  i^  fbr  tbe  eoDpffaies  to  pre  csedit  to  tbe 
brokers  for  the  premiums,  and  to  debit  theai  in  aoeooai  vith  the  amount 
of  the  premium ;  and,  when  insurances  are  effected  for  cash,  or  on 
cash  account,  a  month's  credit  is  given,  that  is  to  say,  all  premiums 
for  insurances  effected  during  each  BK>nth  are  payable  on  the  8th  of 
the  sucoeeding  month ;  and  it  is  tlia  practice  to  make  out  prior  to  the 
expiration  of  the  credit,  and  send  to  the  broker  at  the  end  of  the 
month,  a  debit-nol9  for  tbe  aiaovnt  of  the  premiums  doe,  lesB  a 
diseouvt  and  brokerage  of  151  ner  eeat. 

12.  Lascaridi  was  accordingly  ufon  the  signature  of  Hbe  fm±AA 
kst-mentiooed  slip  debited  in  tbe  books  of  tbe  defendant's  ^ 
company,  under  the  date  of  tbe  Isi  (rf  May,  ISSl,  with  1061,  the 
amount  of  the  pvemiusi,  and  2Ly  tbe  amount  of  the  atazxvp-duty.  The 
said  entry  appears  on  the  debit  side  of  tbe  aoeoantr"K>f  whi<^  a  copy 
was  set  out  in  the  case, 

IS.  On  the  Ist  of  May,  Laaoaridi  sent  in  to  ^  plaintiflb  an  aceount 
debiting  them  with  the  sum  of  8882^  being  the  amount  of  the  premiiun 
and  stamp-duty  payable  on  the  said  iQawanoe^  in  tbe  sallowing 
form: — 

^Dr.      Greek  snd  Orientel  Conpaey  t»  Q.  F.  Laaoaridi.      Cr. 
'*  60002.  en  maUe  pw  Lovd  Byroa  8t.  at  {Ok. 

percent iS60 

Foliey  •       •       • 


•'iMplOferMit.anni 


iS60    0 
1  10 

0 

e 

61  m 
5  14 

9 

0 

95  16 
S88    0 

0 
0 

M43  16 

^ 

'4000/.  per  Lecmidaa  St 


and  at  the  same  time  drew  upon  the  plaintifb  a  bill  of  that  date,  at 
four  months,  for  4431. 18ff.,  being  the  amount  of  the  said  account  and 
of  the  account  of  another  insurance  effected  by  bim  for  them ;  and  that 
bill  was  accepted  by  tbe  plaintifb,  and  paid  at  maturity.  Lascaridi 
told  the  {daintiflb  when  they  accepted  the  bill  that  the  policy  would 
be  ready  in  a  day  or  two. 

14.  In  tbe  course  of  a  few  days  afkerwards,  a  policy  in  the  form 
usually  adopted  by  the  defendant's  oompany  was  filled  up  from  the 
said  last-mentioned  slip,  and  dated  the  1st  of  May,  I88l.  [A  fac- 
simile of  this  policy  accompanied  and  fSomed  part  ef  tbe  eaiej(«)] 

*15.  About  tbe  8th  of  June,  1861,  a  debit-note  for  tbe  r^^^ 
premium  aud  stamp  upon  the  said  policy,  less  the  discount,  *- 
was  sent  by  a  messenger  from  the  office  of  tbe  defendant's  company 
to  the  office  of  Lascaridi,  with  a  request  for  payment  The  debit-note 
was  in  the  following  form : — 

(a)  TMt  4oeiim«Bt  WM  In  the  Qfnel  fonn,  exot^  ta  to  th«  oonduloii,  wfaMi  wm  m  followis 
— ^  In  wilnMa  whenof,  end  thei  the  Mid  oompan j  ue  eontent  with  thii  eiranBoe  for  the  nun 
ef  19Q9L  we  the  nndertigned  diieoton  of  the  leid  eempenj  for  the  London  brenoh  (on  behelf 
ef  the  nld  eompaiiy,  in  pniweim  ef  the  pow«e  Md  direetiona  eonteined  in  the  deed  of  Mt- 
ttement  of  the  oompenj,)  heve  hMeoalo  eie  eat  hnnda  nnd  loels  ei  London  thia  lit  day  of  Maj, 
isei."  Then  followed  tho  iifsetMM  end  iMh  of  two  difoeton,  and  an  attetUtion-elaoie  ia 
the  nanal  form,  aignad  «B.  M.  Saeif^*  who  waa  deaeribed  aa  "Raa.  Sec." 
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"  Viotoria  Marin6  Iiifimiio6  Oompaoj. 
^^Mr.  G.  P.  Lascaridi,  27,  Bishopegate  Street 

''Topremiumsfor  Maj,  1861  •        .        .£100  0  0 

^BjlOperoenidiaooiuit 10  0  0 

90  0  0 

<«Todatj      .       •       •        2  0  0 

«•  Doe  June  8th  ....    £92  0  0 


''  Memonndiim.     The  diaoount  will  be  forfeited|  in  default  of  prompt  pajBie&t^ 

16.  On  presenting  the  said  debit-note  to  one  of  Lascaridi's  clerks 
at  the  office  of  Lascaridi,  the  messenger  was  told  by  the  said  clerk 
that  no  premium  was  due :  and,  upon  a  second  messenger  being  sent 
again  to  the  office  of  Lascaridi  with  the  said  policy  and  the  said  debit- 
note,  with  the  name  of  the  Leonidas,  the  amount  of  the  proposed 
insurance,  and  rate  of  premium  endorsed  upon  it,  he  was  told  by  the 
clerk  that  the  policy  oueht  not  to  have  gone  forward. 

17.  In  the  course  of  the  same  day,  one  of  the  clerks  of  Lascaridi 
called  at  the  office  of  the  defendant's  company  and  said  that  the  policy 
had  been  put  forward  in  error,  and  requested  that  it  should  be  can- 
celled. 

*4421  *^^'  '^  memorandum  of  cancellation  was  thereupon  en- 
^  dorsed  on  the  said  poHcj  in  the  form  which  appears  endorsed 
on  the  copy  of  the  policy  which  accompanied  the  case,(a)  and  was 
signed  by  John  Du  Croz  and  Bobert  Sutherland,  two  of  the  directors 
of  the  defendant's  company,  and  by  Mr.  Reginald  Scaife,  the  secretary 
thereof:  and  it  was  arranged  with  the  clerk  of  Lascaridi,  that  Mr. 
Lascaridi  should  be  debrted  with  the  expense  of  the  stamp  on  the 
policy;  and  the  pplicy^was,on  that  occasion  handed  to  the  said  clerk 
of  Lascaridi,  with  the  said  memorandum  of  cancellation  endorsed 
thereon,  in  order  that  he  might,  if  possible,  obtain  from  the  commis- 
sioners of  inland  revenue,  for  the  benefit  of  Lascaridi,  a  return  of  the 
stamp-duty. 

19.  No  inquiry  whatever  having  reference  to  the  said  policy  had 
been  made  at  the  office  of  the  defendant's  company  between  the  time 
when  the  said  slip  for  10007.  had  been  left  there  as  aforesaid  and  the 
time  when  the  said  debit-note  had  been  sent  to  Lascaridi's  office  as 
aforesaid. 

20.  After  the  said  policy  had  been  parted  with  by  the  company 
as  aforesaid,  a  sum  equal  to  the  amount  of  the  saicT  premium,  less 

(a)  The  iiMmorM4iisi  wm  m  foUowi  :— 

''  Settled  a  return  of  Uie  whole  premiom  on  the  within  pollej,  and  enaeelled  thii  innreaoi^ 
BO  rUk  atteehing  thereto. 

«£1000atlOgf.  pereent .  £ies 

-  LoM  6  per  eent»  •••••••••& 

£1M 
"lOpereeni •        ...      10 


£H   • 


«« London,  Jane  14th,  1861. 

«B.  M.  SoaiPB,  Bei.  See." 
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brokerage  and  disconnt,  was  entered  in  tbeir  books  to  the  credit  of 
Lascaridi ;  and  he  continued  to  be  debited  only  with  the  amount  of 
the  said  stamp-dutj.  The  said  entries  are  those  which  appeared  in  the 
account  referred  to  in  paragraph  12. 

21.  On  the  morning  of  Monday,  the  2d  of  ^September,  1861,  f^aaq 
Lascaridi's  insurance  clerk,  Mr.  Fenn,  called  at  the  office  of  ^ 

the  defendant'<s  company,  and,  producing  the  policy,  stated  that  it  had 
been  cancelled  by  mistake,  and  wished  it  reinstated.  He  was  informed, 
that,  if  the  ship  was  safe,  and  not  in  the  Baltic,  there  would  be  no 
objection  to  take  the  risk ;  and  he  wKs  requested  to  call  again  for  an 
answer. 

22.  At  8.20  in  the  morning  of  the  said  2d  of  September,  1861,  in- 
telligence had  been  received  at  Lloyd's,  by  telegram  purporting  to 
have  been  despatched  from  Wybore  at  7.40  that  morning,  of  the  loss 
of  the  said  vessel,  stranded  on  the  Nevro :  but  the  fact  of  the  said  loss 
did  not  become  known  at  the  office  of  the  defendant's  company,  or  to 
any  of  the  officers  of  the  company,  until  8  o'clock  in  the  afternoon  of 
that  day. 

28.  On  hearing  of  the  loss,  the  defendant's  company  declined  to 
take  the  said  risk,  or  renew  the  said  policy;  and  thereupon  the 
present  action  was  commenced. 

24.  It  was  admitted,  on  behalf  of  the  defendant,  that  the  plaintiffs 
never  at  any  time  in  fact  authorized  the  cancellation  of  the  said 
policy,  or  were  aware  of  it ;  nor  did  they  ever  receive  from  Lascaridi 
any  part  of  the  premiuni,  nor  any  credit  for  the  same. 

26.  The  following  correspondence  took  place  between  the  plainti£b 
and  the  defendant's  company, — 

September  8d,  1861,  plaintiffi  to  the  manager  of  the  company : — 

''  Sir, — You  hold  in  your  possession  a  policy  for  10002.  effected  for 
twelve  months  on  the  body,  &c.,  of  the  S.  S.  Leonidas.  The  premium 
on  this  amount  was  paid  to  Mr.  G.  P.  Lascaridi  a  long  time  ago,  at 
the  same  time  that  he  was  settled  with  for  the  other  80002.  insured. 
We  shall  therefore  feel  particularly  obliged  by  your  forwarding  the 
said  policy  direct  to  us." 

September  4th,  1861,  the  secretary  of  the  defendant's  company  to 
the  plainti£&, — 

*'*  Oentlemen, — ^I  beg  to  acknowledge  your  favour  of  the  8d  r*AA± 
instant.    In  reply,  I  am  much  surpruea  at  its  contents,  inas-  '- 
much  as  you  will  find,  upon  reference  to  your  broker  Lascaridi,  that 
there  is  no  policy  in  existence  with  this  company  on  the  steamer 
Leonidas,  except  the  one  effected  by  Mr.  M.  E.  Mavrocordato." 

September  5th,  1861,  plaintifb  to  the  secretary  of  the  defendant's 
company, — 

"  Sir, — In  answer  to  your  letter  of  yesterday,  I  bcjg  to  say  that  you 
must  not  be  surprised  at  my  asking  you  for  the  policy  for  10002.  per 
Leonidas,  effected  by  Mr.  Q.  P.  Lascaridi,  the  premium  on  which  I 
paid  on  the  1st  of  May  last,  and  which  you  now  hold.  How  can  you 
say  there  is  no  such  policy  in  existence  with  your  company  ?  On 
referring  to  Mr.  G.  P.  Lascaridi  for  the  policy,  as  you  desired  me,  I 
learn  from  him  that  you  have  it. '  Therefore  i  must  again  demand  it 
of  you,  otherwise  I  shidl  at  once  take  the.  necessary  steps  to  make  you 
deuyer  it  up." 
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To  tbis  the  eompanf^s  aeKsretaty  replied  on  the  6tk  of  September^ 
acknowledgiD^  its  veoeip^  And  ooHfirming  their  letter  cf  the  4tb. 

26.  Upon  proof  of  the  foregoing  fiids.  the  Lord  Chief  Juitm 
directed  the  jury  to  find  for  the  defendant,  reeerriDg  to  the  pkintifi 
leave  to  move  to  eater  the  Terdiot  for  them  if  the  court  should  be  of 
opinion  that  the  policy  was  binding  upon  the  defendant's  oompaBj, 
and  had  been  caiweUed  wikhoirt  authority. 

27.  In  piusoance  of  the  leave  so  reserredi  the  plaintiffs,  in  Easter 
Term,  1862^  obtawed  a  rale  nisi  to  enter  the  verdict  for  them  for  the 
amount  sought  to  he  recovered,  "tm  the  ground  that  the  judge  ought 
to  have  told  the  jury  that  there  was  no  cancellation  of  the  policy 
binding  on  the  parties ;  that,  under  the  ciroamstanees  provea,  Las- 
caridi's  clerk  hM  -no  aiatherity  to  assent  to  a  return  of  the  preraiom 
*4451  '^"^  cancellatioB&  SjI  the  peHcy ;  and  that  the  acts  of  Lsscaridi 

^  and  his  clerk  wave  not  binung  on  the  plaintifb,"— -or  for  a 
new  trial,  on  the  ground  <rf  misdirectton,  in  telling  the  jury,  that^  if 
they  believed  the  statements  of  the  defendant's  witaeases,  they  should 
find  their  verdict  for  the  defendant. 

28.  The  rule  came  on  to  he  argued  in  Trinity  Term  last;  and  at  the 
sittings  in  banco  after  that  tenai  the  court  gave  judgment  discharging 
the  rule,  on  the  ground  that  the  policy  in  question  never  was  perfectly 
delivered  so  as  to  vest  a  right  of  aotion  in  the  plaintiflfa,  and  that  the 
original  executory  contract  fi>r  the  last  insurance  had  been  rescinded 
before  breach. 

The  appeal  came  on  to  beargued  at  the  sittings  in  error  after  Eastv 
Term,  1863,  before  Pollock,  G.  B.,  Martin,  B.,  Bmmwell,  B.,  Channel!, 
B.y  Blackburn,  J.,  and  Mellor,  J.,  when  Lush,  Q.  C.  (with  whom  vaa 
Sir  G.  Honyman),  was  heard  for  ihe  plaintiffii,  and  BoviJl,  Q.  G.  (with 
whom  was  Hawkins,  Q.  C),  for  the  defendant. 

The  argument  on  tb»  p«rt  of  the  plaintiffi  was,  that  the  broker  had 
no  authority  to  aiiKthori^Be  the  canceUation  of  the  policy ;  that^  asBuming 
the  broker  to  have  such  authority^  it  did  not  appear  that  he  asaented 
to  the  cancellatton,  and  that  his  cleik  had  no  authority  to  do  so;  tkat 
there  was  no  evidence  to  go  to  the  jury  in  support  of  the  allegatioii 
dmt  the  policy  was  canceled  at  ^e  request  of  the  plaintifib;  that, 
upon  the  facets,  it  appeared  that  the  policy  had  actually  been  executed 
as  a  binding  instrument;  that^  as  between  the  plaintiffi  and  the  de- 
fendant's company,  the  premium  was  paid  ana  the  insurance  com- 
pleted ;  that  the  plaintimi  were  entitled,  as  against  the  defendant^  to 
the  policy,  and  to  recover  the  same  in  trover ;  that,  to  constitute  a 
delivery  of  a  deed,  it  is  not  necessary  that  it  should  have  actually 
*4461  P^^^^^  ^^^  ^  ^^®  possession  ol  *the  party  making  it,  but  that 
-'  It  is  enough  if  it  is  signed  and  sealed  with  the  intent  that  it  shall 
operate  as  a  perfect  deed,--«Doe  d.  Qamons  v.  Knight,  6  B.  &  C.  671 
(£.  C.  L.  B:  vol.  11),  8  D.  &  B.  849;  and  that  assent  will  be  presumed, 
until  the  contrary  is  proved, — Butler  and  Baker's  Case,  S  Go.  Bep.  25 ; 
Taw  V.  Bury,  Dyer  167  a,  BendL  75 ;  Alford  v.  Lee,  2  Leon.  110. 

For  the  ddEmdant  it  was  contended  that  the  policy  in  question  never 
was  perfectly  delivered  by  the  oompany  or  aocepted  by  the  plaintiffii 
so  as  to  vest  a  right  of  action  in  tne  latter.;  and  th^  if  the  pdlknr 
ever  was  binding  up«n  the  oompany,  it  was  ;aikffwaidfl  didy  c«noeUed# 
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and  tbe  oofittnet  thereby  reBoinded.    Townson  i^.  Tickell,  8  B.  &  Aid. 
81»  WB8  cited. 

The  Court  being  diTtded  in  epinion,  their  judgmeofts  were,  after 
time  taken  for  deliberation,  deliTered  seriatim,  as  follows  :— 

Mhlob,  J. — In  this  ease  llie  fMntiflb,  who  traded  nnder  the  name 
of  The  Greek  and  Oriental  Steam-Natigatioa  Company,  employed  a 
broker  named  Lascandi,  on  the  SSlh  of  April,  1861,  to  effeot  an  in* 
suranoe  on  the  ship  Leoteidas,  f^om  Snglaad  to  the  Baltic.  Lascaridi 
applied  to  the  defemdatfts,  who  are  an  insntanoe  company,  and  they 
agreed  to  beootte  insnreiiB  to  the  extent  of  2000JL  for  the  season,  at  8 
guioeas  per  cent.,  and  a  slip  was  accordingly  prepared  by  Lascaridi, 
and  initialed  by  the  d^endants'  ckrk.  Beicfte  any  policy  was  actually 
prepared,  the  plaintifiEk  became  desirous  to  be  on  that  insurance,  and 
in  lien  of  it  to  obtata  an  iaenrance  for  all  seas  for  a  year  from  SOth 
of  April,  at  10  guineas;  and  accordingly,  on  the  29tfa  of  April,  1861, 
they  wrote  to  l^iscaridi,  as  follows : — '^  Please  cancel  Leonidas  insur- 
ance, and  insure  libe  ^same  tcft  all  the  year,  and  for  all  seas,  r*^^^ 
40001,  Taloed  18,0001,  with  other  policies,  at  101. 10»."  Las-  ■■  **' 
caridi  thereupon  applied  to  the  defendants,  who  agreed  at  his  requeeft 
to  be  off  that  insorance,  and  the  slip  for  20001.  was  destroyed  accord- 
ingly, and  another  slip  prepared  by  Lascaridi  in  eonformity  with  his 
instructioRfl  from  the  plaintifib,  and  initialed  by  the  defendants'  clerk 
for  10001.  A  separate  liip  was  made  out  by  Lascaridi  for  lOOOZ.,  and 
left  with  the  defendant's  company  at  their  office,  in  order  that  a  policy 
might  in  the  nsual  covrse  be  made  out  by  them  from  it.  In  the  case 
of  insurance  eompanies,  the  slip  is  always  prepared  by  the  broker,  and 
tbe  policy  is  ftfterw^rds  propared  and  filled  np  from  the  slip  by  the 
officers  of  the  company ;  and  the  policy,  when  executed,  id  kept  by  the 
company,  "  nrUil  eentfor  by  ike  aeeured  or  hie  broker.^  The  cnstom  be- 
tween insurance  companies  and  insurance  brokers,  is,  for  the  company 
to  giye  credit  to  the  orok^r  for  the  premium ;  and,  when  an  insurance 
is  effected  for  cash,  or  en  a  cash  account,  a  month's  credit  is  given, 
that  is,  all  premiutna  for  insurances  effected  during  each  month  are 
payaUe  on  the  '8th  of  1^  succeeding  month ;  and  the  course  is,  to  make 
out  prior  to  the  expiration  of  the  ci^it,  and  send  to  the  broker  at  the 
end  of  the  month,  a  debit-note  for  the  amount  of  the  premiums  due, 
less  a  discount  and  brokerage  of  15  per  cent.  Lascaridi  was  accord- 
ingly debited  in  the  books  6(  the  derendant's  company  on  the  1st  of 
May  with  1057.  and  2h  for  stamp.  On  the  Ist  of  May,  the  plaintiffii 
paid  to  Lascaridi  the  premivm  and  stamp-duty  on  the  entire  insurance. 
In  the  course  of  a  few  days  afterwards,  a  policy  dated  the  1st  of  May, 
1861,  in  the  form  usually  adopted  by  the  defendant's  company  was 
filled  up  from  the  said  last-mentioned  slip,  and  was  signed,  sealed,  and 
delivered  by  two  directors  of  the  defendant's  company,  but  was,  ac- 
cording *to  tbe  usual  course  of  business,  retained  by  the  com-  r*^o 
panv  in  their  own  custody  until  sent  for  by  the  assured  or  his  *• 
broker.  On  the  8th  of  June,  a  debit-note  K>r  the  premium  and  stamp- 
duty  upon  the  policy,  less  the  discount,  was  sent  to  Lascaridi's  office, 
with  a  requeift  for  payment.  On  presenting  the  debit-note  to  one  cf 
Lascaridi^  clerks,  tne  messenger  was  informed  that  no  premium  was 
due ;  and,  upon  a  second  request,  accompanied  by  a  irtatement  of  the 
imme  <rf  the  vessel  and  the  rate  of  premium,  being  sent  io  Lascaridi^* 
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office,  the  messenger  of  the  defendant  was  told  by  the  clerk  that  it 
ought  not  to  have  gone  forward :  and  subsequentl j  a  clerk  of  Lascaridi'a 
called  at  the  defendants'  office  and  said  that  the  policy  had  gone  for- 
ward under  mistake,  and  requested  it  might  be  cancelled.  A  memo- 
randum of  cancellation  was  thereupon  endorsed  upon  the  policy,  and 
signed  by  two  directors  and  the  secretary  of  the  defendant's  company; 
and  it  was  agreed  that  Lascaridi  should  be  debited  with  the  expense 
of  the  stamp ;  and  the  policy  so  endorsed  was  handed  to  Lascaridi's 
clerk,  in  oraer  that  Lascaridi  might  obtain  a  remission  of  the  stamp- 
duty.  The  ship  was  afterwards  lost;  and  the  plain tifib,  who  were  en- 
tirely ignorant  of  the  arrangement  for  cancellation  of  the  policy  made 
by  Lascaridi,  and  who  never  authorized  it,  or  received  back  any  part 
of  the  premium  which  they  had  paid  for  the  insurance  of  the  Leonidas^ 
brought  their  action  against  the  defendants  on  the  policy  for  the 
amount  insured  with  them. 

On  the  trial  of  the  cause  a  verdict  was  found  for  the  defendant,  tbe 
question  being  reserved  whether  the  policy,  which  purported  to  be 
under  the  seals  of  two  directors  of  the  company,  haa  ever  been  exe- 
cuted, or,  if  executed,  had  been  cancelled. 

The  Court  of  Common  Pleas  were  of  opinion  with  the  defendant, 

*4491  ^^^^^^S  ^^^^  ^^®  policy  in  question  *"  never  was  perfectly 

^  delive^  so  as  to  vest  a  right  of  action  in  the  plaintifib,  and 

that  the  original  executory  contract  for  the  last  insurance  had  been 

rescinded  before  breach." 

I  have  come  to  the  conclusion  that  that  judgment  is  erroneous. 

It  nowhere  appears  from  the  case  that  Lascaridi  had  any  special 
authority,  but  had  merely  the  ordinary  authority  of  a  broker  to  e£fect 
an  insurance  on  the  ship :  and,  when  that  insurance  was  efifected,  his 
authority  ceased.  During  the  negotiation,  and  so  lon^  as  the  terms 
were  unsettled,  or  the  policy  not  executed,  as  between  himself  and  the 
defendants,  he  might  have  assented  to  anv  alteration  of  terms,  or  have 
abandoned  the  negotiation :  but,  when  he  had  arranged  the  terms, 
and  made  out  the  slip  in  conformity  with  his  instructions  from  the 
plaintiffl,  and  the  defendants  had  in  the  usual  course  filled  in  the 
policy,  and  the  directors  had  signed  and  sealed  it  in  due  form,  and 
merely  retained  it  in  their  cum  poseeaeian  "  until  sent  for  by  the  assured  or  his 
krokeff'*  it  appears  to  me  that  a  right  of  action  did  thereupon  vest  in 
the  plaintiff,  who  alone  from  thenceforth  could  cancel  or  rescind  the 
policy.  The  premium,  &c.,  had  been  paid  as  between  the  plaintiffs 
and  the  defendants  by  their  course  of  aealing  with  the  broker.  The 
broker  had  prepared  the  slip  in  perfect  conformity  with  his  instrac- 
tions ;  the  policy  in  the  usual  course  had  been  filled  in  by  the  defend- 
ants in  conformitv  with  the  slip  delivered  by  the  broker,  and  was 
signed,  sealed,  ana  delivered,  and  attested,  in  the  usual  manner,  and 
was  then  simply  kept  in  their  custody  "  until  called  for  by  the  assured 
or  their  broker."  If  the  assured  or  their  broker  had  called  or  sent 
for  the  policy  between  the  time  of  making  it  and  the  time  of  present- 
ing the  debit-note  to  the  broker's  clerk  and  his  refusal  to  pay  tbe 
*4601  P^™^^°^  ^^  would  have  been  handed  *over  to  them  as  a  matter 
^  of  course.  The  defendants  had  done  all  they  had  intended  to 
do  to  complete  the  policy :  and  I  cannot  understand  what  necessity 
there  coula  be  under  the  circumstances  for  any  acceptance  of  the  deed 
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by  the  plahrti&  or  their  broker.  K'eitber  the  plaintifis  nor  their 
broker  had  any  right  to  object  to  the  form  or  terms  of  the  policy ; 
aad  the  taking  manual  possession  of  the  instrument  by  the  plaintiffs 
or  Lascaridi  was  in  no  respect  essential  to  its  binding  effect. 

lo  the  jadgment  of  the  Court  of  Common  Pleas  it  appears  to  have 
been  assnmed  that  there  existed  in  the  present  case  circumstances 
aaioanting  to  a  repudiation  and  disclaimer  of  the  policy  on  the  part 
0''  the  plaintiffs  or  their  authorized  agent  at  the  time  of  the  delivery, 
which  being  acquiesced  in  by  the  defendants  prevented  its  becoming 
a  complete  instrument. 

I  can  find  nothing  in  the  statement  which  warrants  that  assump- 
tion. I  think,  therefore,  that  the  present  case  comes  within  the  rule 
as  stated  by  Bayley,  J.,  in  delivenng  the  judgment  of  the  Court  of 
King's  Bench  in  Doe  d.  Oarnons  v.  Knight,  6  B.  &  C.  671  (E.  C.  L. 
R.  vol.  11),  8  D.  &  B.  8i8, — "Upon  these  authorities,  it  seems  to  me, 
that,  where  an  instrument  is  formally  sealed  and  delivered,  and  there 
is  nothing  to  qualify  the  delivery  but  the  keeping  of  the  deed  in  the 
hands  of  the  executing  party,  nothing  to  show  he  did  not  intend  it  to 
operate  immediately,  that  it  is  a  valid  and  effectual  deed,  and  that  the 
delivery  to  the  party  who  is  to  take  by  it,  or  to  any  person  for  his 
use,  is  not  essential."  And,  again,  quoting  a  dictum  of  Lord  Ellen- 
borough^s,  "  The  law  will  presume,  if  nothing  appear  to  the  contrary, 
that  a  man  will  accept  what  is  for  his  benefit.'* 

I  am  therefore  of  opinion,  that,  so  soon  as  the  policy  was  filled  in 
and  signed,  sealed,  ana  delivered  by  the  two  directors  whose  names 
and  seals  appear  to  the  'policy,  everything  was  done  on  the  rtA^i 
part  of  the  company  which  was  intended  to  be  done  to  complete  ^ 
t/ie  execution  ;  and,  from  that  moment,  although  the  policy  was  retained 
by  the  company  until  sent  for  by  the  assured  or  their  broker,  it  was 
a  binding  and  complete  instrument.  That  being  so,  I  am  clearly  of 
opinion  that  the  broker  had  no  authority  to  bind  the  plaintiff  by 
obtaining  or  agreeing  to  the  cancellation  thereof  by  the  aefendants. 

In  the  judgment  of  the  Court  of  Common  Pleas  it  is  stated  that 
"  the  company  had  a  right  to  suppose  Lascaridi  to  be  invested  with 
full  powers  from  the  beginning  to  the  end  of  the  transaction,  both 
with  respect  to  the  preliminary  contract  and  the  policy  to  be  founded 
thereon."  I  do  not  quite  apprehend  whether  it  is  intended  to  be 
thereby  conveyed  that  Lascaridi  had  larger  powers  than  are  usually 
incident  to  the  authority  of  a  broker  in  the  negotiation  of  an  insurance. 
It'  that  be  intended,  I  am  bound  to  express  my  dissent;  as  I  can  see 
nothing  in  the  case  to  support  that  view.  I  am  therefore  of  opinion' 
that  the  judgment  of  the  Court  of  Common  Pleas  ought  to  be  reversed. 
Blackburn,  J. — In  this  case  the  question  reserved  at  the  trial,  and 
argued  in  the  Court  of  Common  Pleas  and  in  this  court,  has^  been, 
whether  the  policy  in  question  was  ever  so  executed  as  to  be  binding 
on  the  defendant's  company ;  or^  if  it  had  been  executed,  whether 
before  action  it  had  been  cancelled,  so  as  to  be  no  longer  binding  on 
them. 

The  Court  of  Common  Pleas  have  given  jadgment  in  Savour  <^  the 
defendant,  discharging  the  rule  to  enter  the  verdict  for  the  plaintifib. 
After  an  attentive  consideration  of  that  jadgment^  I  am  unable  to 
concur  in  it 
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^AM-y       ^^  think  that  the  resalt  in  this  case  depends  more  on  the 
^  view  taken  of  the  facts  than  on  any  question  of  law,    I  shall 
therefore  begin  by  recapitulating  what  I  conceive  to  be  the  facts  as 
appearing  on  the  case.    It  appears  that  it  was  proved  at  the  trial  that 
Mr.  Lascaridi  was  employed  as  an  insurance-broker  for  the  plaintiffs' 
company.     There  is  no  statement  that  he  had  any  peculiar  authority 
from  the  plaintiffs :  and  we  must  take  it  that  his  authority  was  neither 
more  nor  less  than  the  usual  authority  given  to  one  employed  as  a 
broker  in  the  manner  stated.    The  plaintiffs'  company  had  authorized 
Mr.  Lascaridi  to  obtain  for  them  insurances  to  the  extent  of  50002.  on 
the  steamer  Leonidas  between  England  and  the  Baltic,  from  the  25th 
of  April  to  the  end  of  the  season,  at  8  guineas  per  cent.    Mr.  Lascaridi 
in  the  usual  way  prepared  a  slip  containing  these  terms,  and  it  was 
initialed  by  different  private  underwriters  for  sums  in  the  whole 
amounting  to  8000^.,  and  by  an  authorized  clerk  of  the  defendant's 
company  for  2000Z.    This,  as  is  well  known,  amounts  to  an  agree- 
ment  between  the  broker  and  the  different  underwriters  who  have 
initialed,  that  they  shall  bear  the  risk  to  the  extent  to  which  they 
have  initialed  the  slip,  and  shall  receive  the  premiums  accordingly: 
and  this  agreement  is  perfectly  binding  in  mercantile  honour,  and  but 
for  the  operation  of  the  stamp-laws  would  also  be  enforceable  at  law. 
Before,  however,  any  policy  was  executed  or  any  premium  paid,  the 
plaintiffs  became  desirous  of  cancelling  this  insurance,  and  in  lieu  of 
It  of  insuring  on  the  steamer  for  4000Z.  for  all  seas  for  a  year  from  the 
80th  of  April,  at  10  guineas ;  and  they  instructed  Mr.  Lascaridi  as 
their  broker  to  do  so.     He  applied  to  the  defendant's  company,  who 
consented  to  the  cancellation  of  the  former  slip,  and  initialed  a  new 
slip,  by  which  they  agreed  to  insure  lOOOt  on  the  steamer  on  this 
♦4531   **^^*®^®^  ^'^^    Some  at  least  of  the  other  underwriters  con- 
-'  sented  to  a  similar  cancellation.    It  would  rather  seem  from  the 
documents  set  out  in  paragraph  9  of  the  case,  that  they  did  not  all  do 
so ;  but  this  is  not  material :  we  have  only  to  deal  with  the  insurance 
for   lOOOi.  on  the  Leonidas  for  a  year  from  the  1st  of  May,  at  10 
guineas  per  cent.,  to  which  the  plaintiffs  through  their  broker  and  the 
defendant  agreed  finally  and  bindingly  in  honour,  and,  but  for  the 
stamp-laws,  at  law,  by  initialing  the  slip  (set  out  in  paragraph  9  of  the 
case)  on  the^SOth  of  April. 

The  course  of  business  is  that  stated  in  paragraphs  6  and  7  of  the 
case.  The  broker,  after  the  slip  is  initialed  and  the  assurance  agreed 
on,  prepares  a  policy,  which  he  sends  round  to  the  different  private 
underwriters,  who  sign  it.  But,  with  regard  to  insurance  companie.^ 
(with  each  of  whom  there  is  always  a  separate  policy  executed  acco^l- 
ing  to  the  mode  which  is  binding  on  that  particular  company),  the 
course  is  different.  It  is  thus  stated  in  paragraph  7, — '*In  the  casi 
of  insurance  companies,  a  separate  slip  is  always  prepared  for  each 
company  by  the  broker  of  the  assured,  and  the  policy  is  afterwards 
prepared  and  filled  up  by  the  officers  of  the  company^  and  is  kept  by  the 
company  until  sent  for  by  the  assured  or  his  broker^ 

Such  being  the  general  practice,  in  this  particular  case  Mr.  Las- 
caridi prepared  a  separate  slip,  which  he  left  at  the  office  of  the 
defendant's  company,  as  is  stated  in  paragraph  10,  *'  in  order  that  a 
policy  might  in  the  usual  course  be  made  out  from  it  by  the  defend 
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ant's  company."  That  slip,  as  it  is  called,  is  set  out  iu  the  case.  It 
apparently  is  on  a  pritited  form  supplied  by  the  company  to  the 
broker,  and  filled  up  so  that  it  contains  all  the  necessary  particulars 
for  the  filling  up  of  a  printed  policy  of  the  company,  so  as  to  carry 
cat  the  agreement  already  come  to.  It  is  not  initialed  or  r^^e^ 
^signed  on  behalf  of  the  company,  and  is  not,  like  the  first  '-  ^ 
slip,  a  memorandum  of  the  terms  on  which  the  parties  had  agreed  to 
insure,  but  a  request-note  or' mandate  from  the  broker  to  the  company 
to  make  out  and  execute  a  policy  according  to  the  practice.  It  is  dated 
the  80th  of  April.  On  that  slip  are  the  letters  C/A,  signifying  "  Cash 
Aocount^*'  an  explanation  of  which  is  given  in  the  case,  and  on  which 
I  shall  have  to  make  some  comments :  but  in  the  mean  time  I  pro- 
ceed with  the  narrative  of  the  events  in  the  order  in  which  tney 
happened. 

On  the  receipt  of  this  slip,  the  defendant's  company,  on  the  1st  of 
May,  debited  Mr.  Lascaridi  in  account  with  the  amount  of  the  pre- 
mium, 1052.,  and  with  the  cost  of  the  stamp  of  the  policy,  21.  it  is 
stated  in  the  case,  at  paragraph  14,  that,  "  in  the  course  of  a  few  days 
afterwards,  a  policy  m  the  form  usually  adopted  by  the  defendant's 
company  was  filled  up  from  the  last-mentionea  slip,  and  dated  the  1st 
of  May.  A  fac-simile  of  that  policy  accompanies  the  case,  and  is  to 
be  taken  as  part  of  it."  On  looking  at  the  policy,  I  find  that  it  con- 
cludes in  the  following  form, — ''In  witness  whereof  and  that  .the  said 
company  are  content  with  this  assurance  for  the  sum  of  10002.,  we  the 
undersigned  directors  of  the  said  company  for  the  London  branch  (on 
behalf  of  the  said  company,  in  pursuance  of  the  powers  and  directions 
contained  in  the  deed  of  settlement  of  the  said  company),  have  here- 
unto set  our  hands  and  seals  at  London  this  1st  day  of  May,  1861 :" 
and,  on  the  face  of  it,  it  seems  that  it  purports  to  be  signed  and  sealed 
by  two  gentlemen,  John  Du  Croz  and  B.  Sutherland ;  and  it  purports 
to  be  ''signed,  sealed,  and  delivered  in  the  presence  of  B.  M.  Scaife, 
Res.  Sec. ;"  though  the  position  of  the  name  of  this  gentleman  is  such 
that  it  is  a  little  ambiguous  whether  he  attests  as  a  witness  to  the 
execution  bj  the  directors,  or  countersigns  as  secretary. 

*The  policy  in  this  form  continued  to  lie  in  the  office  of  the  ^#455 
defendant's  company.  I  think  we  must  presume  that  this  was  ^ 
in  accordance  with  what  is  stated  in  the  case  to  be  the  practice,  viz., 
that  it  was  "  kept  by  the  company  till  sent  for  by  the  assured  or  his 
broker."  In  the  mean  time,  on  the  1st  of  May,  the  plaintifis  paid  Mr. 
Lascaridi  the  amount  of  the  premiums.  Nothing  whatever  more  was 
done  until  the  8th  of  June. 

I  have  been  thus  particular  in  stating  these  facts  and  dates,  because 
it  seems  to  me  that  the  first  question  to  be  determined,  is,  whether 
during  the  interval  between  the  affixing  of  the  seals  and  names  of  the 
two  directors  to  the  policy  and  the  8th  of  June  the  plaintiffs  really 
were  insured.  All  parties  evidently  considered  them  as  being  so. 
The  period  during  which  the  ship  was  to  be  covered  was  running  on, 
the  premiums  were  paid,  and  the  plaintiff  thought  their  risk  covered : 
yet,  according  to  the  argument  for  the  defendant,  this  was  all  a  mis- 
take. The  company,  if  a  loss  occurs  at  any  time  whilst  the  policy  is 
lying  in  theii;  office  with  their  seal  affixed,  and  ready  to  be  given  to 
the  assured,  but  kept  by  them  according  to  the  practice  till  sent  for 
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by  the  assured  or  bis  broker,  may  (it  is  said),  if  dishonest  enough 
resist  any  attempt  at  law  to  make  them  pay,  as  the  policy  was  not 
binding.  As  brokers,  from  their  well*foimded  oonfldenoe  in  the 
insurance  companies,  probably  often  leave  the  policies  for  a  oonmder- 
able  time  at  their  offices,  sometimes  even  till  tne  risk  is  mn  off,  it  is 
a  question  of  some  importance  whether  the  companies  can  under  snoh 
circumstances  resist  a  claim.  I  am  perfectly  well  aware  that  no 
respectable  company  would  try  to  do  so,  or  that»  if  they  attempted  it, 
they  never  would  do  business  again  in  London ;  and  therefore  it  may 
be  said  to  be  of  less  importance.  But  I  cannot  think  it  satisfiustorj 
when  the  rule  of  law  is  such  as  to  baffle  the  intention  of  the  parties, 

*4561  ^^^  ^^^  ^'^^^  bargain  is  only  fulfilled  when  partiee  are  too 
^  honest  to  take  advantage  of  the  iniquitous  benefit  given  them 
by  law.  Such  cases  do  arise  under  the  statute  law  not  unconunonly ; 
but  they  rarely  arise  under  the  common  law,  and  very  rarely  UDder 
the  commercial  law.  This  case  may,  however,  be  an  exception;  and 
I  proceed  to  examine  whether  the  law  is  such  that  the  defendant's 
company,  if  so  minded,  could  successfully  have  resisted  a  claim  made, 
say,  on  the  1st  of  June,  for  a  loss  happening  some  time  in  May.  Now, 
I  think  they  could  not,  for  the  following  reasons. 

On  the  1st  of  May,  the  plainti£&  paid  their  broker,  Mr.  Lascaridi, 
the  premium  on  this  policy,  by  accepting  a  bill  at  four  months,  drawn 
by  Lascaridi  on  them,  for  that  premium  and  others :  and,  on  the  same 
day,  the  defendant  debited  Mr.  Lascaridi  with  the  amount  of  the  pre- 
mium and  the  stamp  on  the  policy  in  the  cash  account  between  the 
comp>any  and  Mr.  Lascaridi.  This  was  strictly  in  accordance  with  the 
usual  practice ;  and  the  legal  effect  of  this  transaction  is  very  acca* 
rately  explained  by  Lord  Wensleydale  (then  Parke,  J.)  in  Power  v. 
Butcher,  10  B.  k  0.  829  (E.  0.  L  B.  vol.  21),  5  M.  &  R.  327.  He 
there  says,  "  By  the  course  of  dealing,  the  broker  has  an  account  with 
the  underwriter ;  in  that  account,  the  broker  gives  the  underwriter 
credit  for  the  premium  when  the  policy  is  effected,  and  he,  as  the 
agent  of  both  the  assured  and  the  underwriter,  is  considered  as  having 
paid  the  premium  to  the  underwriter,  and  the  latter  as  having  lent  it 
to  the  broker  again,  and  so  becoming  his  creditor.  The  broker  is 
then  considered  as  having  paid  the  premium  for  the  assured.  The 
fact  of  giving  credit  in  account  by  the  broker  to  the  underwriter,  and 
the  underwnter  by  the  terms  of  the  policy  having  acknowledged  the 
receipt  of  the  premium,  are  equivalent  to  actual  payment."    If  the 

H671  ^P^*^^^^  ^^  ^^^^  ^^^7  *le&fz^^  judge  requirea  any  confirmation, 
-'  it  would  be  furnished  by  the  universal  practice  by  which  pre- 
miums  are  recovered  by  the  assured  under  the  count  for  money  had 
and  received,  without  anv  reference  to  whether  or  not  the  year  during 
which  the  broker  generally  has  credit  has  run  out,  so  as  to  make  them 
payable  in  cash  by  the  broker  to  the  underwriter. 

We  have  it,  therefore,  that,  on  the  1st  of  May,  the  plaintiffs  had  in 
legal  effect  paid  the  defendants  the  full  premium  for  an  assurance  for 
a  year  on  their  ship.  The  defendants  had  also  in  the  same  manner 
received  from  the  plaintiffs  the  value  of  the  stamp-duty  on  the  policy, 
and  they  had  received  the  request-slip  from  the  plaintiffs'  broker, 
which,  according  to  the  practice  stated  in  the  case,  amounted  to  a 
mandate  to  them  to  fill  up  the  policy  and  keep  rt  at  thehr  office  ontil 
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sent  f  >r  by  the  assured  or  their  broker;  and  by  retaining  this  request* 
DOte  they  accepted  that  employment.  It  would  have  been  most  dis- 
honest if  the  defendants  after  all  this  had  not  prepared  any  policy. 
They  were  not  so  dishonest.  They  did  fill  up  on  stamped  pap^r  a 
policy  in  exact  conformity  with  the  authority  in  the  request-slip.  To 
this  the  two  directors  affixed  their  hands  and  seals ;  and  the  pplicy 
thus  executed  was  left  at  the  office,  to  be  given  to  the  assured  or  their 
broker  when  they  should  send  for  it.  What  more  was  there  wanting 
to  make  this  the  complete  deed  of  the  two  directors  sealed  and  de- 
livered to  the  use  of  the  plaintiffs?  It  is  admitted,  that,  when  takei> 
away  by  the  assured,  this  would  be  a  binding  deed  :  but  I  must  con 
fes9  I  caunol  see  how  the  act  of  the  company's  clerk  in  handing  it  to 
the  broker's  clerk  could  make  it  the  deed  of  the  directors,  if  it  wns 
not  so  before.  If  it  were  necessary  that  the  delivery  of  a  deed  should 
be  to  the  authorized  agent  of  the  party  for  whose  use  it  is  made,  I 
have  no  difficulty  in  saying,  *that,  by  handing  over  the  slip  r^AKO 
according  to  the  practice  stated  in  the  case,  the  assured  con-  ^ 
stitute  the  insurance  company  their  mandatories,  and  therefore  that 
their  officers  are  the  authorized  agents  of  the  assured  for  the  purpose 
of  Uking  the  deed :  but  Doe  d.  Garnons  v.  Knight,  5  B.  &  G.  671  (E,  C. 
L.  R.  vol.  11),  8  D.  &  B.  348,  shows  that  it  is  not  necessary  that  there 
should  be  any  such  agency. 

Some  of  the  judges  in  this  court,  if  I  understand  them  correctly, 
think,  that,  even  if  the  underwriter  was  authorized  and  requested  by 
the  assured  to  draw  up  and  execute  the  policy,  and  the  under* 
writer  did  in  consequence  draw  up  and  execute  the  policy  accord- 
ingly, yet  that  the  policy  thus  drawn  up  was  in  point  of  law  not 
binding  until  the  assured  by  some  subseouent  act  showed  his  assent 
to  the  policy  thus  drawn  up  and  executed.  In  this  opinion,  with  all 
my  respect  for  those  who  entertain  it,  I  cannot  concur.  I  am  aware 
of  no  authority  or  legal  principle  preventing  one  party  to  an  agree- 
ment from  intrusting  the  other  with  authority  to  carry  out  any  part 
of  it  for  their  mutual  benefit.  Where  the  agreement  is,  that  a  formal 
instrument  shall  be  framed  containing  promises  yet  executory  on  both 
sides,  there  is  great  imprudence  in  trusting  one  side  to  draw  up  the 
formal  instrument  which  is  to  be  the  record  of  the  contract  binding 
both,  though  even  then  I  should  think  it  rather  an  argument  tending 
to  the  conclusion  that  no  such  authority  was  given  in  fact,  than  one 
tending  to  show  it  not  operative  in  law.  But,  in  the  present  case,  the 
assured  had  performed  all  that  they  were  to  do :  they  had  paid  the 
premiums  and  the  price  of  the  stamp;  and  all  that  remained,  was, 
that  the  underwriter  should  execute  the  policy.  I  can  see  no  objection 
either  in  fact  or  law  to  trusting  the  underwriter  to  do  this. 

I  have  argued  this  on  principle:  but  I  own  I  think  it  decided  by 
Doe  d.  Garnons  v.  Knight.  In  that  case  ♦the  person  in  whose  r^^^Q 
favour  the  mortgage  was  made  did  not  know  what  kind  of  ^ 
security  his  debtor  was  about  to  give  him,  but  trusted  to  him  to  give 
what  he  could ;  yet  the  deeds  secretly  executed  were  held  valid. 
Surely  it  cannot  be  said  that  the  facts  that  the  assured  in  this  case 
stipulated  for  a  particular  deed,  and -that  the  deed  was  not  secret, 
make  it  more  invalid. 
It  was  asked  in  the  course  of  the  ar>'urnent,  what  would  be  the  effisct 
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if  tlie  company  were  to  fill  up  the  policy  erroneously,  and  the  assured 
only  discovered  this  on  sending  for  the  policy,  it  might  be  after  the 
loss  had  occurred  ?  As  the  slip  sent  to  the  company  is  not  a  memo- 
randum of  an  agreement,  but  simply  a  request,  it  requires  no  stamp, 
and,  without  infringing  the  revenue  laws,  a  case  might  probably  be 
made  for  enforcing  in  equity  a  reformation  of  the  policy,  so  as  tc 
make  it  conform  to  the  terms  contained  in  this  mandate:  but  it  is  not 
necessary  now  to  consider  this  point ;  for,  the  policy  in  the  present 
case  was  filled  up  in  strict  conformity  to  the  authority  given. 
.  The  court  below  came  to  the  conclusion  that  the  policy  was  never 
perfectly  delivered.  I  think  they  probably  took  a  different  view  of 
the  facts  from  that  which  I  have  taken.  At  all  events,  I  cannot  agree 
with  them  in  that  result.  I  think  that,  from  the  time  when  the  two 
directors,  in  the  presence  of  the  attesting-witness,  put  their  names  and 
seals  on  the  policy  and  left  it  in  the  defendants'  office  to  be  kept  till 
sent  for  by  the  assured,  the  policy  was  binding  as  their  deed  on 
them,  and  on  the  defendant's  company  as  represented  by  them. 

I  do  the  defendants  the  justice  to  believe  that  they  would  not  have 
resisted  this  action  on  the  ground  that  the  policy  had  never  been 
binding  on  them,  though  their  counsel  felt  themselves  compelled  to 

*4B01  ^^S^^  ^^^^  *'i^  ^^B  ^<^^'  They  really  resist  the  action  on  ac- 
^  count  of  what  happened  about  the  8th  of  June, — ^a  defence 
that,  whether  well  grounded  in  law  or  not,  is  perfectly  honourable: 
and  I  proceed  to  examine  the  effect  of  that.  Here,  as  in  the  first 
point,  I  think  the  result  really  depends  on  a  right  appreciation  of  the 
facts.  I  must  therefore  again,  at  the  risk  of  being  long,  proceed  to 
point  out  what  they  are. 

On  the  request-note  or  slip  sent  to  the  defendant's  company  were 
the  letters  C/A,  which  signified  that  the  premium  was  by  arrange- 
ment between  the  broker  and  the  defendants  to  be  entered  in  the  cash 
account  kept  between  him  and  the  defendants.  The  whole  practice 
as  to  the  broker's  accounts  was  proved  in  Beckwith  v.  Bullen,  8  Ellis 
&  B.  688  (E.  C.  L.  B.  vol.  92),(a)  and  is  thus  stated  in  the  report  of 
that  case,  p.  685, — **The  broker  now  keeps  two  accounts  with  under- 
writers, called  the  'credit  account'  and  the  'cash  account.'  Till  within 
a  few  y6ars,  only  one  account  was  kept,  which  was  that  now  called 
the  'credit  account.'  When  the  slip  for  any  particular  policy  is 
signed,  it  is  arranged  between  the  broker  and  underwriter  whether 
the  premium  is  to  go  into  the  '  credit  account'  or  the  '  cash  account' 
In  either  case  the  broker  becomes  debtor  to  the  underwriter  for  the 
premium  at  once;  but  the  time  and  manner  of  payment  are  different 
in  the  two  cases.  If  the  premium  goes  into  the  '  credit  account,'  it  is 
not  payable  till  the  end  of  the  year.  If  before  the  end  of  the  year 
nny  claim  arising  on  one  of  the  policies  in  the  credit  account  is  ad 
justed  by  the  broker  and  underwriter,  the  broker  has  credit  in  the 
account  against  the  underwriter  for  the  amount  of  the  loss  thns  ad- 
justed, if  the  account  is  good  for  that  amount,  and  at  the  end  of  the 
year,  and  not  till  then,  the  balance  on  the  account,  and  the  balance 
only,  is  due  in  cash  from  the  broker  to  the  underwriter,  under  a 

(a)  See  Sweeting  v.  Pearce,  7  C.  B.  N.  S*.  449  (E.  C.  L.  R.  voL  97),— Id  error,  9  C.  B.  N.  S. 
634(E.  C.  L.  R.  Tol.  99). 
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discoant  of  12  *per  cent  If  the  premiam,  instead  of  going  ri^io-t 
into  the 'credit  account/  goes  into  the  'cash  account/  the  ^ 
CQStom  is  the  same,  except  that  the  account  is  settled  and  the  balance 
is  due  in  cash  at  the  end  of  the  month,  instead  of  at  the  end  of  the 
je.ir,  and  the  balance  is  paid,  under  a  smaller  discount.''  To  make 
this  complete,  it  should  nave  been  added  that  the  broker  receives 
credit  in  the  accouDt  for  a  commission  or  brokerage  of  5  per  cent,  on 
the  premiums,  and  that,  though  the  balance  on  the  account  is  struck 
OD  the  last  day  of  the  year,  in  the  one  case,  or  of  the  month  in  the 
other,  th%  check  for  the  balance  is  not  actually  giveil  fbr  some  days 
afterwards. 

This  is  in  effect  what  is  stated  in  the  11th  paragraph  of  the  case: 
but  I  have  thought  it  desirable  to  quote  the  more  detailed  explanation 
given  in  Beck  with  v.  BuHcd,  because  it  more  distinctly  shows  that  the 
aocoant  (whether  the  cash  account  or  the  credit  account)  is  one  between 
the  broker  and  the  underwriter,  into  which  the  premiums  received  from 
aU  the  clients  of  the  broker  go,  and  the  balance  on  which  is  due  from 
the  broker  to  the  underwriter,  and  in  no  way  from  any  individual 
assured  whose  particular  premium  has  gone  into  that  account.  This 
Deeds  to  be  distinctly  understood ;  for,  it  seems  to  me  that  the  judg- 
ment of  the  court  below  to  some  extent  proceeds  on  a  misapprehension 
of  the  fact  on  this  point. 

Soon  after  the  last  day  of  May,  the  defendant's  company  sent  in  to 
Mr.  Lascaridi  a  debit-note  for  the  balance  of  the  cash  account  for  that 
month  between  him  and  them.  It  chanced  that  in  that  month  there 
had  been  only  this  one  transaction  between  them,  and  consequently 
that  the  account  consisted  of  only  one  item :  but  the  debit-note  was, 
as  it  ought  regularly  to  have  been,  in  form  a  note  debiting  the  broker 
with  the  amount  of  hia  account  in  May,  and  not  a  note  debiting  r^Aao 
*him  as  agent  for  the  plaintiffs  with  their  premium,  which  as  be-  '- 
tweeti  the  plaintiffs  and  defendants  had  been  paid  on  the  1st  of  May, 
as  explained  by  Parke,  J.,  in  Power  v.  Butcher,  10  B.  &  C.  829  (E.  C. 
L.  B.  vol.  21),  6  M.  &  B.  827.  On  the  presentation  of  the  debit-note 
Mr.  Lascaridi's  clerk  (whom  we  must  assume,  acted  for  him  and  by 
his  authority)  denied  that  any  premiums  were  due.  A  second  mes- 
senger was  sent  down  with  the  policy.  In  the  judgment  below  it  is 
said, — '*  In  due  course  the  policy  was  sent  by  the  company  to  Mr.  Las- 
caridi's  office:"  but  this  I  think  is  a  misapprehension  of  the  fact. 
The  company  did  not  send  the  policy  down  to  the  broker  for  any 
other  object  than  to  show  it  to  him  as  a  voucher  to  satisfy  him  that 
their  note  delivered  to  him  of  the  amount  of  his  private  debt  due 
from  him  to  them  was  correct,  and  that  there  really  had  been  a  policy 
made  on  which  a  premium  had  been  paid  by  the  plaintiffs  and  was 
now  due  from  the  broker  to  the  defenaants.  They  did  not  send  the 
policy  to  him  as  agent  of  the  assured ;  nor  was  there  anv  reason  why 
they  should  have  sent  it  to  him  as  a^ent  of  the  assured.  What  fol- 
lowed is  stated  in  paragraphs  17  and  18.  I  cannot  understand  the 
statement  in  these  paragraphs  as  meaning  any thiug  else  than  this,  that 
Mr.  Lascaridi's  clerk  (whom,  as  I  said  before,  we  must  consider  as 
representing  him)  stated  to  the  company,  not  that  the  policy  had  never 
been  ordered  or  executed,  or  >¥as  not  binding,  but  that  it  had  been  put 
forward  in  error.    He  did  not  repudiate  it,  or  deny  that  it  was  bind- 
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ing :  bat  he  requested  the  defendants,  as.  liberal  men  of  business^  to 
do  that  which  they  were  not  bound  to  do,  viz.  to  cancel  a  contract 
which  was  binding,  but  which  had  been  made  under  a  misapprehen- 
sion ;  and  the  facts  as  stated  in  the  case  seem  to  me  to  be,  that  tbe 
defendants  consented  to  this,  and  on  the  14th  of  June  endorsed  on  the 
policy  a  form  of  cancellation  proper  to  express  this. 
*4631  *^  cannot,  for  the  reasons  I  have  already  given,  think  that 
^  the  policy  remained  then  still  uncancelled ;  and  I  cannot  there- 
fore agree  with  the  court  below  in  thinking  that  Mr.  Lascaridi,  if  be 
had  had  the  fullest  authority  from  the  plaintiffs,  under  seal  or  other- 
wise, so  as  to  make  him  in  law  their  alter  ego,  could  at  that  time  bv 
a  disclaimer  have  divested  the  execution  of  the  deed,  which  had  then, 
in  my  view  of  the  matter,  been  already  binding  and  making  tbe  com- 
pany liable  to  the  risk  for  more  than  a  month.  But  I  am  al:9o  of 
opinion,  that,  if  Mr.  Lascaridi  had  had  full  power  to  disclaim  on  be- 
half of  the  plaintiffs,  he  did  not  in  point  of  fact  attempt  to  exercise  any 
such  power.  What  in  fact  he  did,  was,  to  enter  into  a  fresh  contract, 
professedly  on  behalf  of  the  plaintiffs,  to  cancel  the  policy,  receiving 
back  the  premium.  This  contract,  if  binding  on  the  plaintiff,  would 
form  a  good  defence  to  this  action.  It  is  stated  in  paragraph  24  that 
Mr.  Lascaridi  was  not  in  fact  authorized  to  make  suoh  a  fresh  con- 
tract. The  question,  therefore,  and  as  it  seems  to  me  the  only  one 
left,  is,  whether  Mr.  Larcaridi  was  clothed  by  the  plaintiff  with  such 
apparent  authority  to  cancel  the  policy  as  to  enable  him  to  bind  the 
plaintiffs  to  the  defendants.  If  so,  the  plaintiffs  must  fail  in  this  ac- 
tion, and  must  seek  redress  in  an  action  against  Mr.  Lascaridi  for 
misconduct  as  their  agent  If  he  had  not  such  authority,  the  plain- 
tiffs are  entitled  to  succeed  in  this  action,  and  the  defendants'  reroedj. 
if  any,  is,  by  an  action  against  Mr.  Lascaridi,  on  the  principle  of 
pollen  V.  Wright,  7  Ellis  &  B.  301  (B.  0.  L.  R.  vol.  90),  for  warrant- 
ing that  he  had  the  plaintiff'  authority  to  cancel,  when  he  had  not. 

The  court  below  express  an  opinion  that  the  defendants  "  had  a 
right  to  suppose  Lascaridi  to  be  invested  with  full  power  from  the 
beginning  to  the  end  of  the  transaction,  both  with  respect  to  the  pre- 
liminary contract  and  the  policy  to  be  founded  thereon."  If  the 
^4641  ^^^^^  ^^  ^^  ^  hhYQ  above  stated  that  I  think  them,  I  cannot 
^  agree  in  this.  A  broker  employed  to  negotiate  a  contract  ia 
no  doubt  the  proper  party  to  receive  and  communicate  all  proposi- 
tions during  tne  course  of  the  negotiation ;  and  therefore,  so  long  as 
the  negotiation  lasts,  the  other  side  are  justified  in  supposing  that  he 
has  authority  to  make  or  accept  any  propositions ;  and  i^  whilst  it  is  still 
in  negotiation,  he  cries  off,  the  contract  is  at  an  end,  or,  rather,  never 
is  maae:  but,  so  soon  as  the  negotiation  is  concluded  and  the  contract 
made,  all  authority  on  that  ground  ceases.  This,  I  apprehend,  will 
be  denied  by  no  one ;  and  I  need  not  cite  authorities  for  it.  If,  there- 
fore, I  am  right  in  thinking  that  in  fact  the  contract  of  insurance  was 
complete,  and  the  negotiation  at  an  end  on  or  soon  after  the  1st  oi 
May,  Mr.  Lascaridi  could  not  on  the  14th  of  June  have  authority  to 
cancel  the  policy  merely  from  hi9  having  been  the  broker  who  had 
originally  negotiated  it. 

But.  in  this  case,  the  policy  was  never  taken  by  the  plaintifib  from 
their  broker  Mr.  Lascaridi^  and  oonsequenUy  he  had  all  the  authority 
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of  a  broker  permitted  by  the  assured  to  retain  the  policy  which  he 
had  procured.  Now,  I  agree,  that,  by  leaving  the  policy  in  the  hands 
of  his  broker,  the  assured  clothes  him  with  some  authority.  I  think, 
that,  by  leaving  the  policy  in  the  broker's  hands,  the  assured  clothes 
him  with  apparent  authority  to  act  as  his  agent  in  all  matters  arising 
on  the  policy ;  as,  for  instance,  to  claim  and  receive  returns  of  all 
premiums  for  short  interest,  or  for  the  compliance  with  warranties ; 
to  adjust  and  settle  losses,  and  to  receive  the  amount  of  them  in  cash, 
or,  iif  the  assured  is  oognisant  of  the  practice  of  Lloyd's,  in  account. 
Perhaps  it  may  be  put  as  high  as  to  say  that  he  is  clothed  with  au* 
tbority  to  do  all  that  is  incidentally  necessary  for  carrying  out  the 
^oontract  in  the  policy  thus  left  in  his  hands :  see  Richardson  r^^gx 
V,  Anderson,  1  Campb.  43 ;  Goodman  v.  Brooks,  4  Campb.  168.  ^ 
I  do  not  wish  to  be  understood  as  giving  a  decided  opinion  that  he 
has  so  much  authority ;  but  there  are  at  least  grounds  for  so  contend* 
ing.  But  I  am  aware  of  no  ground  for  saying,  that,  by  leaving  the 
policy  in  the  hands  of  the  broKer,  the  assured  gives  him  authority  to 
cancel  the  contract  altogether.  An  authority  so  extensive  as  that 
seems  quite  unnecessary:  it  is  objectionable,  as  it  would  put  the 
assured  entirely  at  the  merov  of  his  broker ;  and,  until  the  argument 
of  this  case,  I  think  I  never  neard  it  suggested  that  it  existed.  During 
the  argument,  I  asked  if  there  was  any  decision  or  dictum  in  support 
of  this  position.  None  such  was  quoted  by  the  defendant's  counsel. 
I  am  aware  of  none ;  and  I  think  1  am  warranted  in  saying  that  no 
such  decision  or  even  dictum  exists :  and  certainly  on  the  present 
case  there  is  no  evidence  that  such  an  authority  is  given  by  practice^ 
Nor  can  I  think  that  the  fact  that  the  plaintifiBi  had  on  the  29th  of 
April  given  Mr.  Lasoaridi  written  autnority  to  cancel  one  assurance 
before  the  premium  was  paid  or  the  policy  executed,  and  procure  an* 
other,  clothed  him  with  authority  as  their  general  agent  to  cancel 
any  policy  of  theirs  after  the  premiums  had  been  paid  and  the  risk 
had  been  covered  for  six  weeks.  It  seems  to  me  that  the  position 
contended  for  by  the  defendant  amounts  in  effect  to  this,  that  the 
broker  is  the  person  contracting  with  the  underwriter,  free  to  make 
what  bargains  he  pleases  as  to  the  contract  made  between  them,  and 
that  the  assured  has  no  rights  in  the  matter.  But,  so  far  is  this  from 
being  the  case,  that,  unless  the  policy  be  made  in  the  broker*s  name 
(which  in  the  present  case  it  was  not),  the  broker  is  a  stranger  to  the 
contract,  and  cannot  set  up  the  loss  on  the  policy  by  way  of  mutual 
credit,  as  an  answer  to  *the  claim  against  him  of  the  assignees  p^ga 
of  the  underwriter  for  premiums ;  not  even  when  the  broker  ^ 
has  a  lien  on  the  policy:  see  Kosten  v.  Eason,  2  M.  &  Selw.  112; 
Lee  V.  Bullen,  8  Ellis  &  B.  692,  n.  (E.  G.  L.  B.  vol.  92). 

The  leave  reserved  at  the  trial  was,  to  enter  a  verdict  for  the  plain* 
tiffs,  if,  on  the  facts  proved,  "  the  policy  was  binding  upon  the  defend- 
ant's company,  and  had  been  cancelled  without  authority."  For  the 
reasons  I  have  given,  I  think  the  plaintifi&  have  made  out  both  pro* 
positions,  and  consequently  that  the  rule  to  enter  the  verdict  for  them 
ought  to  have  been  made  absolute ;  and  I  am  therefore  of  opinion  that 
the  judgment  should  be  reversed. 

BbamwbIiL,  B.— I  am  of  opinion  that  this  judgment  should  be 
affirmed.    The  contract  of  assuranoo  between  the  plainti£b  and  the 
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company  was  to  be  in  writing.  No  writing  could  be  binding  on 
either,  unless  binding  on  both :  and  it  could  not  be  binding  on  both 
till  its  terms  were  assented  to  by  both.  In  my  opinion  no  writing 
was  ever  agreed  to  by  both  in  this  case.  I  do  not  blame  persons  in 
trade  or  commerce  because  they  disregard  rules  of  law.  They  may 
find  their  profit  in  doing  so,  by  a  saving  of  trouble  and  otherwise. 
But  those  rules  must  be  observed,  and  not  evaded  by  supposing  facta 
to  exist  which  really  do  not.  It  is  said  in  this  case  that  the  company 
or  their  clerks  were  agents  of  the  plaintifis  to  make  and  agree  to  the 
terms  of  the  policy.  With  sincere  respect,  I  think  they  were  not. 
Is  it  a  rule,  that,  where  a  written  agreement  is  to  be  the  agreemeot, 
and  one  party  is  to  draw  it  up,  he  is  the  agent  of  the  otber  to  assent 
to  its  terms ?  Certainly  not.  Then  why  so  here?  Because  the  slip 
is  the  real  agreement,  and  because  the  terms  are  certain,  and  because 
the  policy  is  often  left  for  a  long  time  with  the  company,  and  becaose 
*4B71  premiums  are  paid  ^between  the  various  parties  before 

-'  the  policy  is  delivered  out,  and  for  the  convenience  of  so  hold- 
ing ?  To  my  mind  that  is  not  enough.  I  doubt  if  the  printed  terms 
of  a  policy  might  not  be  varied,  as,  by  making  something  express 
which  was  before  implied,  by  providing  for  a  condition  of  things  not 
before  foreseen.  But,  further,  suppose  the  defendant's  company  was 
a  new  company,  or  this  a  first  dealing  with  them, — ^why  is  the  printed 
policy  to  bind?  Again,  supposeT  a  mistake  in  the  policy, — wrong 
ship,  wrong  voyage,  wrong  sum  insured  ?  I  know  it  would  be  said 
there  was  no  authority  in  such  case.  But,  what  is  to  happen  then? 
Is  an  action  to  lie  against  the  supposed  agents  for  not  acting  upon  an 
authority  given  and  accepted  ?  And,  what  is  to  become  of  their 
claim  to  the  premium  ?  1  am  aware,  that,  if  this  reasoning  is  good, 
it  would  apply  to  a  case  where  the  policy  made,  but  not  delivered, 
was  destroyed  by  the  company  after  the  loss  was  known.  The  best 
answer  has  already  been  given  to  this.  Such  dishonesty  will  not  be 
practised.  When  it  is,  and  becomes  common,  merchants  will  find  it 
desirable  to  observe  the  rules  of  law,  and  will  do  so. 

Doe  d.  Garnons  v.  Knight,  5  B.  4;  C.  671  (E.  C.  L.  R.  vol.  IIX  8  D. 
&  B.  348,  and  similar  cases,  are  distinguishable  from  this.  There,  tbe 
donee  was  to  accept  or  refuse  the  gift  as  it  was  offered.  Here,  tbe 
plaintifis  had  a  right  to  have  the  document  itt  certain  terms  to  be 
arranged  between  them  and  the  company. 

Martin,  B. — This  is  an  appeal  against  a  judgment  of  the  Court  of 
Common  Pleas,  which  will  be  found  reported  in  the  ISth  Coromoo 
Bench  Reports,  New  Series,  p.  881.  The  material  facts  upon  which 
the  question  depends  are  very  simple.  The  plaintiff  had,  in  April, 
1858,  employed  a  broker  called  Lascaridi  to  efiect  an  insurance  upon 
*4681  ^  ^^^^^  called  the  Leonidas.  *Rq  applied  to  the  defendants, 
^  who  are  an  insurance  company  in  London ;  and  a  Mr.  Sprange 
on  their  behalf  signed  a  slip  for  lOOOZ.,  part  of  it.  Lascaridi  after- 
wards prepared  a  separate  slip  for  the  defendants,  and  left  it  at  their 
ofiice,  in  order  that  a  policy  might  be  made  out  in  the  usual  course; 
which  is,  that,  upon  receipt  of  the  slip,  a  policy  is  prepared  by  the 
officers  of  the  company,  and  kept  by  the  company  until  sent  for  hj 
the  assured  or  his  broker.  The  slip  was  as  follows : — [His  Lordship 
read  it]     The  letters  G/A  mean  "  cash  account  "  and  the  custom  is 
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for  the  insnraDce  company  to  credit  the  broker  and  debit  him  with 
the  premium,  which  is  payable  on  the  8th  of  the  following  month ; 
and  it  is  the  practice,  prior  to  the  expiration  of  the  credit,  to  send  to 
the  broker  at  the  end  of  the  month  a  debit-note  for  the  premium,  less 
a  discount  and  the  brokerage.  Lascaridi  was  debited  by  the  defend- 
ants with  the  amount  of  the  premium  and  stamp-duty,  and  he  on  the 
1st  of  May  sent  to  the  plaintiff  an  account  debiting  them  with  it,  for 
which  they  accepted  a  bill  which  was  duly  paid  at  maturity.  In  the 
course  of  a  few  aays  a  policy  in  the  form  usually  adopted  by  the  com- 
pany was  filled  up  from  the  slip  and  dated  the  Ist  of  May,  1861.  A 
iac-simile  of  the  policy  accompanies  and  is  part  of  this  case.  It  is  in 
the  common  form,  except  as  to  the  conclusion,  which  is  as  follows, — 
''Id  witness  whereof,  and  that  the  said  company  are  content  with  this 
assurance  for  the  sum  of  10002.,  we  the  nnaersigned  directors  of  the 
said  company  for  the  London  branch  (on  behalf  of  the  said  company, 
in  pursuance  of  the  powers  and  directions  contained  in  the  deed  of 
settlement  of  the  company),  have  hereunto  set  our  hands  and  seals  at 
London  this  Ist  da^  of  May,  1861."  Then  follow  the  signatures 
and  seals  of  two  directors,  and  an  attestation-clause  in  the  usual 
form. 

*It  clearly,  therefore,  purports  to  be  a  deed  of  two  directors,  rn^gg 
who  signed  and  attached  their  seals  to  it.  ^ 

On  Me  8th  of  June,  a  debit-note  for  the  premium  was  sent  by  the 
defendants  to  the  office  of  Lascaridi,  with  a  request  for  payment.  A 
clerk  of  Lascaridi  stated  that  no  premium  was  due.  A  second  mes- 
senger was  sent  with  the  policy  and  the  debit-note,  and  he  was  told 
by  Lascaridi's  clerk  that  the  policy  ought  not  to  have  gone  forward. 
Upon  the  same  day,  a  clerk  of  Lascaridi  called  at  the  defendant's 
office,  and  said  that  the  policy  had  been  put  forward  in  error,  and 
requested  that  it  should  be  cancelled ;  and  thereupon  a  memorandum 
of  cancellation  was  endorsed  upon  it  and  signed  by  two  of  the  directors, 
and  it  was  agreed  that  Lascaridi  should  be  debited  with  the  expense 
of  the  stamp,  and  the  policy  was  handed  to  his  clerk  in  order  that  if 
possible  a  return  of  the  stamp-duty  might  be  obtained.  On  the  2d 
of  September,  a  clerk  of  Lascaridi  called  at  the  office  of  the  defend- 
ants and  produced  the  policy,  and  stated  that  it  had  been  cancelled 
by  mistake,  and  wished  it  reinstated.  He  was  told,  if  the  ship  was 
safe,  there  would  be  no  objection;  and  he  was  requested  to  call  again 
for  an  answer.  At  8.20  that  morning  intelligence  had  arrived  at 
Lloyd's  that  the  Leonidas  was  stranded,  and  ultimataly  she  became 
lost.  The  defendants  on  hearing  of  the  loss  declined  the  risk  or  to 
renew  the  policy. 

It  is  admitted  that  the  plaintiffs  never  authorized  the  cancellation ; 
nor  were  they  aware  of  it ;  nor  did  they  ever  receive  back  from  Las- 
Ciiridi  the  premium,  or  any  credit  for  it. 

The  question  is,  whether,  under  the  circumstances,  there  is  a  con- 
tract binding  upon  the  defendants.  The  Court  of  Gomtnon  Pleas  were 
of  opinion  that  there  was  not ;  and  in  my  opinion  their  judgment  is 
right,  and  ought  to  be  affirmed. 

*The  present  policy  is  a  deed.    It  purports  to  be  signed,  r^r^^Q 
sealed,  and  delivered ;  and  a  delivery  is  essential  to  constitute  ^     ' 
a  deed:  until  the  sealed  writing  be  delivered,  it  is  not  a  deed.    Ten 
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things  are  stated  in  Sheppard^s  Toncfastone  to  be  necessarily  incident 
to  a  deed,  and  delivery  is  the  fifth: — "It  is  not  necessary  that  it 
should  be  delivered  to  the  person  for  whose  benefit  it  is  made ;  it  maj 
be  delivered  to  any  stranger  for  or  on  the  behalf  or  to  the  use  of  him 
to  whom  it  is  made,  without  any  previous  authority :  but  a  delivery 
must  be  made,  for  oiherwisey  albeit  it  be  never  so  well  sealed  and  written, 
yet  it  is  of  no  force  :^^  Shep.  Touchst  54,  57.  Co.  Litt.  85  b,  and 
Comyns's  Digest,  Fait  (A.  3),  (A.  4),  are  to  the  same  efiect. 

A  case  of  Doe  d.  Garnons  v.  Knight,  6  B.  &  0.  671  (K  C.  L.  R. 
vol.  11),  8  D.  &  R.  848,  was  cited  on  behalf  of  the  plaintiflS,  which 
was  supposed  to  be  contrary;  but  it  really  is  not.  What  it  decides, 
is,  that,  when  once  a  writing  sealed  has  been  delivered,  its  subsequent 
custody  is  an  immaterial  oircumstanoe.  In  that  case  there  was  an 
actual  delivery.  The  statement  is,  that  the  grantor  called  at  his  sis- 
ter's house  and  asked  hi/i  niece  to  witness  or  sign  some  parchment. 
He  then  produced  it,  placed  it  on  the  table,  signed  his  name,  and, 
putting  his  finger  on  the  seal,  said  "I  deliver  this  as  my  act  and 
deed ;"  the  niece  being  present  and  afterwards  attesting  the  deed  in 
bis  presence.  In  my  opinion,  this  was  an  actual  delivery  to  the 
niece:  and  what  Mr.  Justice  Bayley,  in  delivering  the  judgment  of 
the  court,  says,  is,  that,  when  an  instrument  is  formally  sealed  and 
delivered,  and  there  is  nothing  to  qualify  the  delivery  but  the  keep- 
ing the  deed  in  the  hands  of  the  executing  party,  nothing  to  show 
that  he  did  not  intend  it  to  operate  immediately,  it  is  a  valid  and 
effectual  deed ;  and  that  delivery  to  the  party  who  is  to  take  by  it,  or 
*4711  ^^  ^^^  person  for  his  use  (by  which  I  presume  he  'means  an 
^  actual  transfer  of  possession),  is  not  essential. 

Two  paragraphs  in  the  special  case  were  relied  on  to  show  that  the 
deed  in  the  present  case  was  delivered, — first,  paragraph  7,  which  is  a 
statement  of  the  general  course  of  business  pursued  by  insurance- 
companies,  viz.  that  a  separate  slip  is  prepared  for  each  company  by 
the  broker  of  the  assured,  and  a  policy  is  afterwards  prepared  and 
filled  up  from  the  slip  by  the  officers  of  the  company,  and  is  kept  by 
the  company  until  sent  for  by  the  assured  or  his  broker.  There  is  no 
necessity  in  this  case  for  expressing  a  positive  opinion  upon  the  point; 
but  my  strong  impression  is,  that,  so  long  as  the  policy  remained  in 
the  hands  of  the  company,  it  would  be  revocable.  I  can  see  no  dif- 
ference between  the  execution  of  a  policy  of  insurance  and  the  ac- 
ceptance of  a  bill  of  exchange :  and  it  has  been  expressly  decided, 
that,  although  the  drawee  has  written  his  name  on  the  bill  with  the 
intention  to  accept,  he  is  at  liberty  to  cancel  his  acceptance  at  any 
time  before  the  bill  is  delivered  out:  Cox  v.  Troy,  5  B.  &  Aid.  474 
(E.  C.  L.  R  vol.  7.)  The  14th  paragraph  is  merely  this,  that  a  poliiy 
in  the  form  usually  adopted  by  the  company  was  filled  up  from  the 
slip  and  dated  the  1st  of  May,  1861.  What  was  done  with  it,  to  whom 
it  was  handed,  whether  it  was  locked  up  or  delivered  to  a  clerk  for 
Lascaridi  or  the  assured  or  any  other  person,  is  not  stated :  all  as  to 
the  matter  of  delivery  is  blank. 

The  above  is  the  whole :  and  it  seems  to  me  that  there  is  no  state- 
ment, either  express  or  affording  ground  for  a  reasonable  inference 
that  the  policy  under  seal  ever  was  delivered  out  at  all.  But,  assam- 
ing  that  I  am  to  speculate  upon  what  really  occurred,  I  believe  it  to 
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hare  been  this, — that  the  policy,  having  been  executed,  was  handed 
to  a  clerk  or  placed  in  *some  place  of  deposit,  in  the  expectation  ri^Afo 
that  Lascaridi  would  call  or  send  for  it ;  that,  he  not  having  sent  ^ 
for  it,  and  the  day  for  the  payment  of  the  premium  having  arrived,  it, 
together  with  the  note  for  the  premium,  were  sent  to  his  counting- 
house  in  the  expectation  that  he  would  accept  the  policy  and  make 
the  paym^t ;  whereupon,  he  fraudulently  caused  it  to  be  stated  that 
the  policy  was  made  out  in  error,  reftised  to  accept  it,  and  afterwards 
had  it  cancelled. 

r  have  ver V  little  doubt  these  are  the  real  facts.  Now,  what  is  their 
operation  7  It  was  said  that  there  was  a  delivery  to  the  plaintifib,  the 
assured,  themselves  immediately  upon  the  policy  being  sealed.  I  am 
clearly  of  opinion  that  this  was  not  so.  The  defendants  had  nothing 
to  do  with  the  assured.  Their  dealings  was  with  the  broker  Lascaridi. 
They  were  to  hand  the  policy  to  faim,  and  he  was  to  pay  them  the 
premium:  and  I  entertain  no  doubt  they  both  legally  might  and 
actually  would  have  refused  to  deliver  the  policy  to  the  plaintifib, 
stating,  and  stating  truly,  that  they  were  strangers  to  them  in  the 
transaction,  and  would  have  referred  them  to  their  broker.  It  is  true 
the  plaintiffs  had  paid  the  broker :  but  the  defendants  had  no  notice 
of  this;  nor  in  my  opinion  would  it  have  made  any  difference,  for,  I 
think  the  privity  is  between  the  underwriter  and  the  broker  until  the 
latter  gets  possession  of  the  perfect  and  completed  policy.  '  The  result, 
in  my  opinion,  upon  the  above  assumed  facts,  is,  that  there  was  an 
inchoate  delivery  by  the  defendants,  intended  to  be  completed  by  hand* 
ing  the  policy  to  Lascaridi  and  his  acceptance  of  it  and  acquiescence 
in  the  form  in  which  it  was  prepared ;  fbr,  he  would  have  had  an  un- 
doubted right  to  object  to  its  terms,  if  he  so  thought  fit.  It  was  offered 
to  him :  he  refused  to  accept  it  The  inchoate  delivery  was  therefore 
never  completed ;  and  there  never  was  a  binding  ^contract.  It  rutAjo 
was  not  delivered  as  an  escrow,  which  is  a  delivery  upon  con-  '- 
dition.  It  was  an  incomplete  or  inchoate  delivery,  which  was  never 
perfected.  Again,  upon  the  day  the  policy  was  sent,  the  defendants  were 
under  no  obligation  to  deliver  it,  except  upon  payment  of  the  premium: 
and,  as  before  observed,  it  would  have  been  perfectly  competent  for  Las- 
caridi  to  have  then  objected  to  the  form  in  which  it  was  written.  It  there- 
fore  seems  to  me  impossible  that  the  contract  can  be  deemed  complete. 

I  may  add,  that,  in  my  opinion,  the  result  would  have  been  the 
same  if  the  policy  had  been  not  under  seal ;  and  that  the  refusal  by 
Lascaridi  to  accept  would  have  prevented  the  obligation  of  a  contract 
attaching  upon  the  defendants.  I  also  desire  to  add,  that,  in  my 
opinion,  where  a  contract  is  to  be  by  deed,  there  must  be  a  delivery  to 
perfect  it ;  and  that  this  is  a  positive  absolute  rule  of  the  common  law, 
which  nothing  but  an  act  of  parliament  can  alter,  and  which  in  my 
judgment  ought  not  to  be  frittered  away  by  judicial  decisions,  to  meet 
the  supposed  or  alleged  hardship  of  a  particular  case. 

Pollock,  C.  B. — After  the  judgments  which  have  been  delivered 
by  the  other  members  of  the  court,  it  is  unnecessary  for  me  to  repeat 
the  facts  of  the  case.  I  think  the  judgment  of  the  court  below  ought 
to  be  affirmed,  on  the  ground  that  the  contract  between  the  plaintifiGs 
and  the  company,  on  whieh  the  action  is  founded,  was  not  complete. 
It  seema  tome  to  be  dear,  that,  though  the  policy  was  executed  m  a 
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deed,  and  in  one  sense  delivered,  yet  it  was  not  to  be  absolate  and 
complete  unless  accepted  by  the  other  parties.  The  other  parties  to 
the  contract  were  not  bound  by  what  had  been  done :  they  still  had  a 
right  to  object  to  any  of  the  terms  of  the  policy,  to  propose  other 
*4741  ^^^^^'  *^'  to  decline  accepting  it  altogether.  And,  whether  Uie 
^  plaintiff  are  considered  as  not  having  accepted  the  policy  (which 
certainly  they  never  did),  or  as  having  rejected  it  bv  their  broker, 
to  whom  the  conduct  of  the  business  was  confided,  ana  who  acted  by 
his  clerk,  the  result  is  the  same.  I  attach  no  importance  whatever  to 
the  technical  delivery  of  the  deed.  The  rules  which  are  applicable 
to  a  grant  or  a  bond,  or  any  instrument  binding  one  party  only,  or  to 
a  lease  or  conveyance  which  may  be  intended  to  bind  more  than  one 
party,  do  not  in  my  judgment  apply  to  a  commercial  instrument,  be- 
cause it  happens  to  oe  under  seal.  If,  when  tendered  to  them,  the 
plaintiffs  had  a  right  to  object  to  any  of  the  terms,  or  to  reject  it  alto- 
gether, which  I  apprehend  they  had,  then  the  delivery  by  the  defend- 
ants was  conditional  on  the  plaintifib'  accepting  it.  The  contract  never 
was  completed ;  and  the  defendants  are  entitled  to  our  judcrment 
For  these  reasons,  I  concur  in  the  opinions  expressed  by  the  majority 
*  of  the  judges  who  heard  the  case  argued  in  this  court,  that  the  judg- 
ment of  the  court  below  was  right. 
Channbll,  B.,  concurred  witn  the  majority,  and  the  judgment  was 

Affirmed. 

By  the  principal  case  as  ultimately  a  deed  as  was  contracted  for,  Fonda 
decided  in  the  House  of  Lords  (see  v.  Sage,  46  Barb.  (N.  Y.  1866)  109, 
Add.  Gases,  post,  861),  it  appears  that  or,  if  merely  for  inspection,  the  trui^- 
the  circumstances  which  go  to  make  out  fer  will  not  operate  as  a  deliveiy : 
a  delivery  are  to  be  treated  as  indications  Berry  v.  Anderson,  22  Ind.  (1864)  36. 
of  intention,  and  that  the  fact  of  de-  Where  a  grantor  signs,  seals,  and  ae- 
livery  ultimately  resolves  itself  into  a  knowledges  a  deed,  and  has  it  reg]»- 
qnestion  of  intention.  It  is  a  very  tered,  this  ordinarily  amounts  to  a  de- 
strong  case  upon  this  point:  A  policy  livery  of  the  deed,  though  executed 
was  ordered  by  the  plaintiff,  it  was  in  the  absence  of  the  grantee  and  never 
made  out  and  executed  by  the  officers  placed  in  his  possession :  Snider  r. 
of  the  Insurance  Company ;  but  it  re-  Lackenour,  2  Ire.  £q.  (N.  C.  1842) 
mained  in  the  office  and  was  not  taken  360 ;  Oaither  v,  Gibson,  Phillips,  Law 
away  by  the  plaintiff,  though  it  was  (N.  C.  1868)  530 ;  Rivard  v.  Walker, 
the  understanding  of  both  parties  that  39  111.  (1866)  413 ;  Duckwall  v. 
it  should  be  handed  over  when  sent  for.  Rogers,  15  Ohio  S.  (1864)  544.  Not, 
It  was  held  that  this  was  a  sufficient  however,  if  the  grantor  intended  to 
delivery  to  vest  the  title  in  the  assured,  retain  the  deed  under  his  control : 
Mr.  Justice  Field  accurately  defines  Hayes  v,  Davis,  18  N.  H.  (1847,  pnb- 
the  term  so  as  to  embrace  such  a  case :  lished  1865)  600 ;  Miller  v.  Blinebaij, 
^'To  constitute  delivery  the  grantor  21  Wis.  (1867)  676;  Barr  v.  Schroe- 
must  part  with  the  possession  of  the  der,  32  Cal.  (1867)  609 ;  Elmore  t^ 
deedy  or  the  right  to  retain  it :"  Yonnge  Marks,  4  Veazey  (Vt.  1867)  538; 
i;.  Guilbeau,  3  WaU.  (1865)  636 ;  Russell  v.  Russell,  50  Barb.  (N.  Y. 
Somers  t;.  Pumphrey ,  24  Ind.  (1865)  1867)  445 ;  Skillman  v.  Hamilton,  1 
231,  289,  et  seq.,  and  conversely.  Bush  (Ky.  1866)  248. 
though  handed  over^  if  it  be  not  such        It  was  stipulated  in  an  agreefflent 
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for  the  sale  of  land,  that  the  deed  mation  of  it — and  as  sealing  alone 
should  remain  in  the  hands  of  a  stran-  makes  not  a  deed,  it  nuiy  safely  be 
ger  until  the  grantor's  death,  and  upon  affirmed,  that  it  cannot  divest  an  estate, 
that  event  be  delivered  to  the  grantee,  it  being  an  initial  principle  that  a  deed 
Under  the  *  articles  of  purchase  the  takes  effect  but  from  the  delivery  of 
grantee  took  possession,  but  subse-  it.  Now  the  facts  in  Wilt  v.  Franklin 
qaently  re-granted  the  land  with  an  were  these.  After  an  adverse  verdict 
exception  of  the  decayed  and  fallen  on  Saturday,  the  debtor  sealed  a  con- 
trees.  In  trespass  for  entering  upon  veyance  of  his  whole  estate  to  a  trustee 
the  knd  to  cut  and  carry  away  trees^  who  was  neither  present  at,  nor  in- 
the  point  for  adjudication  was  whether  formed  of,  the  transaction.  The  instru- 
he  could  make  such  an  exception,  and  ment  was  retained  by  the  debtor  or  his 
this  question  depended  upon  when  the  son-in-law,  who  advised  the  measure, 
title  passed ;  if  at  the  time  of  the  agree-  till  the  evening  of  the  following  Tues- 
ment  and  taking  possession,  hb  right  day,  vhen  it  was  sent  by  a  messenger 
to  convey  was  perfect ;  if  not  until  the  to  the  trustee  and  shown  to  him  the 
death  of  the  grantor  and  the  delivery  next  morning.  But  on  the  intermedi- 
of  the  deed,  he  had  no  right  to  grant  Ate  Monday,  judgment  had  been  signed 
the  land.  on  a  verdict,  and  the  personal  estate  had 

It  was  held  that  the  title  did  not  been  seized  in  execution  by  another 

Test  until  the  delivery,  made  in  pursu-  creditor,  notwithstanding  which,  the 

anoe  of  the  agreement :  Hathaway  v.  lien  of  the  judgment,  as  well  as  that 

Payne,  4  Tiff.  (N.  Y.  1865)  92,  though  of  the  execution,  was  postponed  to  the 

upon  delivery,  the  title  is,  by  relation,  title  of  the  trustee,  which  was  carried 

deemed  to  have  vested  at  the  time  of  back  to  the  ostensible  period  of  the 

the  original  delivery  to  the  stranger :  date— three  days  anterior  to  the  period 

Ibid. ;  Stephens  v.  Huss,  4  Sm.  (Pa.  of  perfect  delivery.     But  the  apparent 

1866)  20,  and  an  intermediate  lien  time  of  the  date  is  not  the  criterion, 

upon  the  title  of  the  grantor  is  cut  out :  When  false  or  impossible,  the  actual 

Ernst  V.  Reed,  49  Barb.  (N.  Y.  1867)  tradition  ascertains  the  true  time  of  it 

367.  — with  this  limitation,  it  would  seem, 

The  question,  however,  of  an  inter-  that  the  date  averred  be  not  anterior 

vening  encumbrance  being  cut  out  by  to  the  date  expressed.    Perkins,  sect, 

the  subsequent  assent  of  the  grantee,  ^^^  «^  sequent     It  is  due  to  the  court 

which  relates  back  to  the  period  when  to  say  that  no  objection  was  made  by 

the  grantor  parted  with  his  control  counsel  on  that  ground,  the  stress  of 

over  the  deed,  gives  rise  to  a  diversity  argument  having  been  laid  on  the  sup- 

of  judicial  responses.     That  the  lien  posed  want  of  assent.     Delivery  seems 

is  intercepted ;  Ernst  r.  Heed,  ntpra  ;  not  to  have  been  thought  necessary  at 

Kirkman  v.  Bank  of  America,  2  Cold-  all;  but  it  is  not  too  much  to  assume 

well  (Tenn.  1865)  397.     In    M'Kin-  that  had  the  want  of  it  been  made  a 

ney  v.    Rhoads,  it  was  decided  that  point,  it  would   have   been   decisive, 

unless   the  assignment  was  delivered  There  was  no  pretence  of  actual  de- 

before  a  judgment  was  entered,  it  could  livery  till  the  judgment  had  fastened 

not  take  precedence,  though  putting  itself  upon  the  land  and  an  execution 

the  deed  in  the  course  of  transmission  had  been  laid  on  the  chattels ;  and  the 

to  the  assignee  was  treated  as  equiva-  fiction  of  relation  to  the  first  delivery, 

lent  to  delivery.     0.  J.  Gibson :  ^*  De-  so  as  to  give  the  deed  effect  from  that 

livery  is  a  constituent  part  of  the  act  time,  is  restricted  to  cases  of  necessity, 

of  execution — ^it  is  in  truth  the  consum-  being  allowed  but  to  avoid  injustice 
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♦475]  ♦ORMSON  v.  CLAEKE.    May  12. 

Tabular  bon«n  tat  koitlfidtanl  liaiMiiqpi  b«d  fonimijr  btan  tatt  in  atwit  phm^  t  ImOm 
liDg  with  holes  or  looketa  therein  for  the  top  and  boltom>  the  lidea  being  eoapoied  of  ?«itinl 
tabes  east  separatelji  whioh  were  afterwards  fastened  into  the  sockets  of  the  rings  bj  mwu  of 
iron  eement  The  plaintUf  took  ont  a  patent  fbr  *<  an  improTeniettt  in  the  mannibetnrs  of  eait 
tnbalar  boilers/'  whieh  improTeiMnt  (fvond  bj  the  J1117  ta  be  a  mfal  and  baaeirial  oat)  00a- 
sif  ted  in  easting  the  whela  boUar  in  one  jmsos  .-—Held  by  the  Bzohaqaar  Chaaiberr-aflmiag 
the  Jadgment  of  the  oonrt  beloig — ^that  this  was  not  the  snbject  of  a  patent 

This  was  an  appml  tf  the  plaintiff  agunal  tho  judgment  of  the 
Oonrt  of  Common  rleas  in  aiaking  a  rule  absoluto  to  enter  a  yetdict 
for  the  defendant. 

1.  The  action  waa  brong^tto  recover  dami^es  for  the  infringement 
of  letters-patent  for  ao  inrtntioni  bearing  date  the  19th  of  September, 
1857. 

2.  The  declaration  alleged  the  grant  of  the  letters-patent  to  the 
plaintiff  for  his  invention  intituled  "An  improvement  in  the  mana&c- 
ture  of  cast  tubular  boilers,"  the  filing  of  a  specification  of  the  inyen- 
tion,  and  the  infringement  of  the  patent  by  tne  defendant. 

8.  The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the 

1  plaintiff  was  not  the  trae  and  first  inventor, — ^thirdly,  that  the  numa- 
lacture  was  not  new,-^fourthly,  that  Her  Majesty  did  not  by  Her  letters- 
pittent,  grant  to  the  plaintiff  the  sole  nrivilege  to  make,  use,  exercise, 
and  tend  the  said  invention, — fifthly,  that  the  plaintiff  did  not, 
within  six  months  next  after  the  date  of  the  said  letters-patent,  cause 
to  be  filed  in  the  gfeat  seal  patent  office,  an  instrument  in  writing 
under  his  hand  and  seal  partioularl j  describing  and  ascertaining  the 
nature  of  the  said  invention  and  in  what  manner  the  same  was  to  be 
performed, — sixthly,  that  the  said  alleged  invention  described  in  the 
said  specification  Was  and  is  another  and  different  invention  to  that 
for  which  the  said  letten-partent  were  granted, — seventhly,  that  the 
said  alleged  invention  was  not  an  invvntkm  for  the  sole  working  of 
any  manner  of  manufacture  within  this  realm,  for  which  letters- 
patent  could  be  granted  according  to  the  statute  in  that  behalf,— 

*4761   ®^S^^^^7'  ^^^^  ^^^  ^^^  alleged  invention  was  *not  nor  is  aoj 
^  improvement  whatsoever,  or  in  any  way  useful  or  beneficial  \o 
the  public.    Issue  thereon. 

4.  The  particulars  of  breaches  delivered  with  the  declaration  were 
as  follows : — 

"  That  the  defendant,  between  the  20th  of  September,  1857,  and 
the  24th  of  November,  1861,  did,  at  his  factory  and  pfemises,  The 
Eagle  Iron  Foundry,  No.  28,  Seel  Street,  Liverpool,  in  the  county  of 
Lancaster,  manufacture  a  number  of  boilers  in  imitation  of  the 
invention  described  in  the  specification  of  the  letters-patent  granted  to 
the  plaintiff,  and  mentioned  in  the  declaration ;  and  that  he  did  also, 
at  the  said  factory  and  premises,  or  elsewhere,  sell  a  number  of  the 
boilers  in  imitation  of  the  said  invention." 

5.  The  defendant  delivered  with  his  pleas  the  following  particulars 
of  objections : — 

''  The  following  are  the  particulars  of  the  objections  on  which  the 
above-named  defendant  means  to  rely  at  the  trial  in  support  of  the 
pleas  in  the  said  action, — 
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"(1.)  That  tim  defendrat  is  not  gniltjr  of  the  alleged  grievanees: 

"  (2.)  That  the  plaintiff  waa  not  the  first  and  true  inyentor : 

'^(8.)  That  the  alleged  invetitioQ  was  not  new : 

'  (4.)  That  the  alleged  invention  was  not  a  mann&ctnre  for  which 
letters-patent  coald  be  granted ;  that  the  claim  is  -not  for  any  mana- 
iaetare  within  tiie  statutes ;  and  that  the  plaintiff  by  his  specification 
claims  an  application  of  an  old  principle  to  a  new  object : 

"(6.)  That  Her  Majesty  did  not  grant  the  alleged  letters-patent; 
that  the  specification  enrolled  was  not  sufficient ;  Uiat  the  claim  and 
title  and  description  are  repugnant  and  inconsistent^  and  unintelligible; 
that  the  articles  described  and  the  articles  patented  are  di&rent 
articles ;  and  that  the  effiscts  described  cannot  be  produced : 

*''(6b)  That  the  invention  was  of  no  public  benefit ;  that  prior  r»477 
to  the  date  of  the  letters-patent,  the  alleged  invention  was  used  1-  ^ ' ' 
by  Mr.  Edward  Weeka»  and  afterwards  at  Mr.  John  Weeks's,  Chelsea, 
at  Whitechapel  workhouse^  at  Mr.  Vincent  Skinner's,  Bridewell 
Street^  Bristol  and  Paul  Edward  Wever's  iron  foundry,  No.  168, 
Islington,  and  Ko.  79,  St  Ann  Street,  in  Liverpool,  at  Cottam  & 
Hallen's,  No.  2,  Winsley  Street,  and  No.  76,  Oxford  Street,  at  Mr. 
Shewin's,  Sevenoaks,  Kent,  and  elsewhere,  in  the  following  manner, 
viz.  for  the  purpose  of  beating  buildings  by  hot  water." 

6.  The  action  was  tried  before  Erie,  0.  J.,  and  a  special  jury,  at  the 
sitting  at  Westminster  after  last  Trinity  Term,  wnen  the  plaintiff 
gave  in  evidence  the  letters-patent  and  also  a  sealed  and  certified  copy 
of  his  specification.    The  specification  was  as  follows : — 

**  To  all  to  whom  these  presents  shall  come,  I,  Henry  Ormson,  of 
Ac,  send  greeting : 

*'  Whereas,  Her  most  ezeellent  Majesty  Queen  Victoria,  by  Her 
letters-patent,  bearing  date  the  19th  of  September,  1867,  did,  for  Her- 
self, Her  heir8»  and  successors,  give  and  grant  nnto  me,  the  said 
Henry  Ormson,  Her  special  license  that  I,  the  said  Henry  Ormson, 
my  executors,  administrators^  and  assies,  or  such  others  as  I,  the 
said  Henry  Ormson,  my  executors,  administrators,  and  assigns,  should 
at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at  all 
times  thereafter  during  the  term  therein  expressed,  should  and  law- 
fully  might  make,  use,  exercise,  and  vend,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  Channel  Islands,  and '  Isle  of 
Man,  an  invention  for  'An  Improvement  in  the  Manufacture  of  Cast 
Tubular  Boilers,'  upon  the  condition  (amongst  others)  that  I,  the  said 
Henry  Ormson,  my  executors  or  administrators,  by  an  instrument  in 
writing  under  my  or  their  or  one  of  their  hands  and  seals,  should 
^particularly  describe  and  ascertain  the  nature  of  the  said  inven-  r*^<7g 
tion,  and  in  what  manner  the  same  was  to  be  performed,  and  j- 
cause  the  same  to  be  filed  in  the  great  seal  patent  office  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters- 
patent 

"  Now  know  je,  that  I,  the  said  Henry  Ormson,  do  hereby  declare 
the  nature  of  the  said  invention,  and  in  what  manner  the  same  is  to 
be  performed,  to  be  particularly  described  and  ascertained  in  and  by 
the  following  statement  thereof,  that  is  to  say : — 

''This  invention  has  for  its  object  an  improvement  in  the  manufkc- 
tare  of  cast-iron  tubukr  boilers,  and  is  applicable  to  boilers  used  fot 
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the  ciroulating  of  hot  water  for  heating  hortioultural  and  other  build- 
ings, and  consists  in  causing  the  upright  tubes  and  the  lower  hollow 
ring  (which  connects  the  tubes  together  at  their  lower  ends)  to  be  all 
cast  at  one  time,  and  thus  to  form  one  casting.  The  upper  ends  of  the 
tubes  haye  also  part  of  the  hollow  ring  which  forms  the  upper  water 
space  cast  with  them.  The  lower  hollow  ring  is  cast  wita  one  or 
more  projecting  sockets  to  receive  the  ends  of  the  return-pipes.  That 
portion  of  the  upper  hollow  ring  which  is  cast  with  the  tubes  is 
suitably  formed  for  receiving  another  casting,  which  is  formed  with 
a  hopper  for  receiving  the  fuel,  also  an  outlet  for  the  passage  of  smoke 
and  products  from  the  fire,  also  with  one  or  more  sockets  for  receiv- 
ing the  ends  of  the  flow  pipes.  The  tubes  at  one  part  of  the  lower 
end  of  the  boiler  do  not  descend  so  low  down  as  the  others,  and  the 
lower  hollow  ring  is  formed  at  this  part  in  such  manner  as  to  present 
an  opening  or  doorway  through,  to  admit  of  the  fire  on  the  interior  of 
the  boiler  being  readily  eot  at. 

*'  Having  thus  ^;ated  the  nature  of  my  said  invention,  I  will  pro- 
ceed more  fully  to  describe  the  manner  of  performing  the  same.    [Hero 
*4791  ^*^^^^^^^  ^  particular  '^'description,  with  references  to  the  various 
-I   parts  of  the  drawings.] 

'*  I  have  not  thought  it  necessary  to  show  the  brickwork  setting  or 
the  flues,  as  the  same  may  be  varied  according  to  the  judgment  of  the 
workman.  I  would  remark  that  the  form  of  the  parts  a,  b,  e,  may  be 
varied ;  but  what  I  claim  is,  the  casting  a  boiler,  such  cts  is  above  cfe- 
scribed^  in  one  piece.^^ 

7.  The  plaintiff  upon  his  examination,  deposed  as  follows: — ''I  am 
a  horticultural  boiler  and  hot- water  apparatus  manufacturer.  I  have 
known  tubular  boilers  for  verv  many  years  past;  for  about  seventeen 
or  eighteen.  Prior  to  the  19th  of  December,  1857, 1  never  knew  of 
any  tubular  boilers  being  made  with  a  hollow  ring  in  connection  with 
the  tubes  cast  in  one  piece.  I  never  knew  the  upright  pieces  cast 
with  the  hollow  rings.  It  is  all  for  the  purpose  of  circulating  hot 
water.  The  old  boilers  were  made  by  casting  a  lower  ring  with 
sockets,  and  upper  ring  with  sockets,  ana  then  the  upright  tubes  were 
jointed  into  the  rings  with  iron  cement.  As  a  practical  boiler-maker, 
I  found  that  it  was  a  great  improvement  in  my  trade  to  cast  the 
hollow  rings  and  the  tubes  in  one  piece,  so  as  to  avoid  leakage  and 
the  liability  to  leak.  The  boilers  last  a  longer  time  according  to  my 
mode:  they  are  decidedly  better.  The  boilers  were  made  by  Mr. 
M'CoUey  according  to  mv  instructions.  I  suggested  this  improve- 
ment, and  then  consulted  an  iron-founder,  to  see  how  it  could  be 
carried  out.  Mr.  M'Colley  carried  out  my  invention  under  my  direc- 
tion. Prior  to  my  commencing  business  on  my  own  account,  I  was 
with  Mr.  Weeks,  the  horticultural  builder,  at  JcLing's  Boad,  Chelaea. 
At  that  time  I  did  not  know  of  any  mode  of  making  a  boiler  similar 
to  that  which  I  aflerwards  invented.  I  have  since  the  date  of  my 
patent  largely  made  and  sold  these  boilers ;  man^  hundreds  of  them. 
M801  *^  ^^  ^^  present  extensively  engaged  m  the  supplying  of 
^  boilers  of  that  construction." 

On  being  cross-examined,  the  plaintiff  deposed  as  follows : — '*'  Mr. 
Weeks's  boilers  were  not  similar  to  my  own.  The  boiler  used  by  Mr. 
Weeks,  when  put  together,  is  not  Uie  same  as  mine.    Mine  is  without 
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joints.  Weeks^s  bdler  is  used  for  heating  water,  the  same  as  mine, 
and  the  same  as  any  other  boiler.  There  is  in  Weeks's  a  hollow 
bottom  ring,  and  a  hollow  top  ring,  and  hollow  vertical  tubes:  but 
they  are  connected  with  cemented  joints.  This  model  [produced]  is 
the  same  as  Weeks's  in  appearance,  but  in  Weeks's  there  are  joints 
at  the  top  and  bottom.  Immediately  after  I  took  out  the  patent,  I 
began  to  make  my  boilers.  I  had  never  made  boilers  to  use  them  ot 
vend  them  before  then.    I  was  book-keeper  at  Weeks's." 

8.  Henry  M'Colley,  a  witness  for  the  plaintiff,  upon  his  examina- 
tion, deposed  as  follows:— ''I  am  the  manager  of  the  Cadqgan  Iron 
Foundry  Works,  at  Stanley  Bridge,  King's  Road,  Chelsea.  I  have 
been  in  connection  with  the  firm  since  it  first  commenced,  about 
twenty-five  years  ago.  They  have  been  extensively  employed  in  the 
casting  of  boilers.  We  have  always  been  used  to  the  casting  of  boilers 
ever  since  we  commenced.  At  the  request  of  the  plaintiff  (and  aftet 
explanation  bv  him  of  his  principle),  I  constructed  for  him  the  tubulat 
boiler  which  he  has  patented.  I  never  knew  of  one  being  oast  in  one 
piece  before  I  had  done  it  myself.  It  did  not  take  a  very  long  time 
after  I  had  made  some  experiments.  I  think  we  had  one  bad  one  in 
trying  the  experiments ;  and  then  I  think  we  cast  them  very  easily 
afterwards.  I  never  knew,  either  at  our  own  works  or  at  the  worlds 
of  any^  other  persons,  the  jointless  tubular  boilers  made  before.  I  was 
acquainted  with  these  sort  of  castings.  I  was  apprenticed  to  the  trade 
of  an  iron-founder.  I  was  '''acquainted  with  hot-water  casting  r«^i 
before  I  went  to  this  firm.  I  have  had  a  very  large  experience  '• 
in  these  matters.  Before  the  invention  of  these  jointless  tubular 
boilers,  there  was  a  practical  inconvenience  in  the  tubular  boilers 
with  joints.  I  do  not  think  it  was  tried  before  we  tried  it  ourselves. 
They  never  tried  to  make  boilers  in  one  piece;  they  were  made  in 
joints, — the  tubes  used  to  be  sent  to  us  from  the  horticultural  boiler 
makers  to  have  them  cast,  and  after  that  they  passed  out  of  our  hands : 
we  knew  nothing  about  them.  I  was  at  the  Cadogan  Iron  Works 
twenty -five  years." 

Upon  cross-examination  he  further  deposed  as  follows : — '*  I  have 
cast  boilers  in  all  shapes;  but  I  never  cast  any  in  one  piece  before, 
except  the  wagon  or  horse- shoe  boiler.  There  were  no  tubes  in  those 
boilers.  We  never  put  the  tubes  or  boilers  together.  We  make  the 
casting.  Mr.  Ormson,  the  plaintiff,  came  and  asked  me  if  I  could  cast 
the  boiler  in  one  piece.  I  said  that  I  did  not  know,  bi^t  that  I  would 
try  to  do  it  It  was  an  invention  of  his  own,  he  said;  and  he  should 
be  glad  if  I  would  try  and  do  so.  I  made  some  experiments,  and 
afterwards  I  did  it  very  easily." 

Upon  re-examination,  he  added, — "  The  doubt  was  as  to  whether 
we  could  get  the  air  out  of  the  core,  the  internal  part  of  the  boiler. 
The  oore  is  made  of  sand,  and  it  is  inside  after  the  thing  is  taken  out 
of  the  mould.  In  order  to  cast  the  tubes,  it  is  necessary  that  they 
should  be  cast  round  something  and  that  is  called  a  core,  which  is 
made  of  sand.  There  was  no  aifficulty  in  doin^  it.  We  have  cast 
hundreds  of  them.  We  have  a  peculiar  mode  of  our  own  of  getting 
out  the  air,  which  we  do  not  like  to  reveal  to  every  one." 

9.  Charles  Hodge,  a  witness  for  the  plaintiff,  deposed  as  follows  :-* 
*'  I  have  an  office  in  the  city  for  the  sale  of  machinery  in  general| 
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•4821  ^^^^'^'^^^^  machinery  and  *otk6r  work.  Prior  to  1857, 1  vna 
^  familiar  vith  the  manufacture  of  cast-iron  boilera.  I  had  been 
in  the  Gadogan  Iron  Foundry,  which  has  juet  been  talked  about,  in 
the  year  1849.  Prior  to  1857, 1  made  oast-iron  tubular  boilers,  the 
top  and  the  bottom  rings  to  receive  the  tubes:  those  tubes  are  gene- 
rally of  country  make.  I  make  tubular  boilers  for  Mr.  Weeks,  of  the 
"ling^s  Boad,  Chelsea, — a  great  number.  I  suppose  I  have  known 
[r.  w  eeks  for  twenty-seven  years.  I  was  a  manaeer  at  the  Bramley 
Works  before  the  year  1889 ;  and  I  worked  for  Mr.  Weeks's  &ther : 
and  Mr.  Wed^s  followed  his  father  in  the  business.  Be^een  1845 
and  1857, 1  made  for  Mr.  Weeks  the  tubular  boilers  which  be  ordered, 
that  is,  the  tubular  ends  and  the  rings.  I  never  saw  or  heard  of  any 
tubular  boilers  being  made  like  the  plaintiff's  before  1857.  I  nevet 
knew  of  any  boilers  being  made  with  a  hollow  ring  and  the  tubes  cast 
in  one  piece  before  1857.  I  considered  casting  it  in  one  piece  a  very 
great  imnrovement.  According  to  the  old  arrangement,  they  were 
very  likely  to  spring  a  leak  in  the  caulking  where  the  tubes  were 
received  into  the  top  and  bottom  rings.  Sometimes  those  pipes  wa« 
broken  in  caulking.** 

On  cross-examination,  he  further  deposed  as  follows : — "  I  have  not 
read  the  specification  of  Ormson ;  but  I  have  seen  his  boilers  at  the 
iron-foundry,  and  at  Mr.  Of  mson's  yard.  My  knowledge  of  casting 
would  tell  me  that  they  were  made  in  one  piece.  When  I  say  I  have 
known  boilers  before  like  the  plaintiff's,  I  mean  not  oast  in  one  piece. 
I  tnade  boilers  for  Mr.  Weeks  on  the  old  plan.  I  have  seen  many  <^ 
those  boilers  in  operation.** 

10.  John  Imray,  a  witness  for  the  i>laintiff,  deposed  as  follows :— 
"  I  am  a  mechanic  and  consulting  engineer,  and  have  been  in  praotice 
for  a  great  number  of  years.  I  have  had  great  experience  in  inven- 
*4831  ^^^^^  ^^  *thia  Kind.  I  have  been  employed  by  Government 
^  for  seven  years  in  the  office  of  wooos  and  forests.  I  have 
had  experience  in  heating  many  public  buildings  under  Government: 
Belfast  prison,  the  Edinburgh  prison,  the  Perth  prison,  the  Manche^er 
industrial  schools,  and  buildings  at  Swindon.  I  was  acquainted,  pre- 
vious to  the  taking  out  of  the  plaintiff's  patent,  with  Uie  tubular 
boilers  for  circulatmff  hot  water  which  were  before  in  use.  All  the 
makers  of  boilers  used  to  come  to  the  office  in  which  I  was  employed, 
to  show  their  models.  I  always  declined  to  use  cast-iron  boilers  on 
the  old  plan,  on  account  of  their  being  jointed ;  because  I  was  afraid 
of  leakwe  taking  place.  I  have  beam  of  it  very  often  taking  place. 
I  have  always  refused  to  employ  these  jointed  things.  My  opinion 
was  against  them.  The  perpendicular  tubes  and  the  rings  above  and 
below  them  were  jointed  genially  by  iron  cement  I  have  seen  that 
the  action  of  ^eat  heat  on  the  joints  would  have  a  tendency  to 
weaken  the  joints  and  to  cause  leaki^e.  I  have  often  seen  joints 
expand  to  heat ;  and  I  have  always  been  afraid  of  their  giving  waj. 
It  was  for  that  reason  that  I,  having  the  responsibility  of  seleeting 
boilers  for  these  public  buildings,  declined  usmg  the  jointed  boikra. 
Previously  to  the  specification  of  the  plaintiff's  patent,  I  had  never 
known  of  anv  tubular  boilers  being  made  jointless,  I  have  lodced 
carefully  at  the  specification  of  the  plaintiff's  patent.  I  would  under* 
take  to  make  the  plaintiff's  boilers  myself,  as  an  iron-founder,  boat 
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the  gpeoifieatioB.  TWe  are  a  b«biW  of  amall  poioto  of  maaipala- 
doD  which  require  an  experienced  workxaan  to  aaderatand  and  to 
perforin.  There  are  details  of  manipolation  for  letting  off  the  air  and 
the  gases,  which  only  a  practical  founder  would  undertake  to  do.  In 
mjr  judgment,  an  experienced  and  practical  founder  would  be  able 
^unquestionably  to  make  these  boilers  in  aocordance  with  that  c^aqa 
specification.  In  the  patent  of  the  plaintiff,  the  joints  never  '* 
come  in  contract  with  the  fire:  his  oal^  joint  is  at  the  cover  of  the 
boiler,  which  is  clear  of  the  fire.  In  point  of  fact  the  plaintiff  saves 
the  caulking  jqint  at  the  top  and  bottom  of  each  tul)e." 

Upon  cross-examination,  be  further  depoaed  as  follows : — ^*  In  this 
apparatus  for  heating  horticultural  and  other  buildings,  the  water 
ought  not  to  be  raised  to  a  boiling  point  The  heat  outside  the  tubes 
may  be  very  considerable.  I  rather  think  the  heat  would  be  stronger 
at  the  top  joint.  It  depends  very  much  on  circumstances.  If  the 
flame  passes  up  the  centre  of  the  flaes,  it  might  strike  very  fiercely 
on  the  top.  I  have  seen  steam«boilers  with  cemented  joints  made  at 
the  bottom  give  way.  At  the  bottom  of  those  boilers,  the  heat  is  not 
greater  than  in  these  boilers.  Houses  are  heated  by  8team«pipes:  they 
are  jointed  by  cement,  and  sometimes  by  lead  joints ;  but  tnose  joints 
are  not  exposed  to  the  flame.  Sugar-houses  are,  I  believe,  heated  by 
boilers  with  cemented  pipes.  Practical  irou-foonders  would  know 
how  the  air  is  got  oat  of  the  plaintiff's  eastiogs." 

11.  Frederick  Bramwiell,  a  wttness  for  the  defendant,  deposed  as 
follows : — "  I  am  a  civil  engineer.  I  have  had  a  good  deal  of  experi- 
ence in  castings  of  iron  in  general,  for  very  many  years.  I  have  read 
the  specification  of  this  patent  df  plaintiff's.  I  find  no  special  direc- 
tions given  in  the  specification  as  regards  casting.  I  find  nothing 
that  I  did  not  know  from  my  ordinary  knowledge  as  acquainted  with 
iron-fouodries, — ^nothing  whatever,  that  is,  as  to  the  mode  of  casting. 
There  are  certain  phases  in  it,  one  being  that  a  core  may  be  remov^ 
through  certain  openings ;  but  those  are  matters  not  disclosed  by  the 
specification,  but  are  matters  within  the  knowledge  of  any  iron-founder, 
if  he  *had  given  to  him  a  casting  of  this  form  to  make.  They  r^c^og 
are  not  original;  they  are  already  things  within  the  know*  *- 
ledge  of  any  workman  in  that  business.  It  was  casting  in  one  piece 
what  had  been  cast  in  several  pieoes.  It  was  a  naatter  of  every  day's 
practice  in  the  iron-foundries,  viz.,  the  casting  sometimes  in  one  piece 
and  sometimes  in  two,  for  articles  of  diflbreat  kinds.  I  do  not  mean 
tabular  boilers.  If  yon  have  got  a  sound  casting  made,  probably  you 
would  rather  have  it  in  one  piece  than  the  one  with  the  joints ;  but. 
if  yon  have  got  the  thing  to  make,  I  very  much  doubt  whether  I 
would  rather  run  the  risk  of  waste  of  eastings  and  unequal  contrac* 
tions  by  making  it  in  one  piece,  instead  of  with  joints.  For  example, 
if  I  have  got  this  boiler  to  make  in  one  piece,  and  in  making  it  if 
one  of  these  tubes  proved  defective,-*one  out  of  twenty,  as  there  may 
be, — ^the  whole  of  the  other  tubes  are  wasted  for  that  one.  If,  on  the 
other  hand,  I  cast  each  of  these  tubes  separately,  and  if  I  get  one 
tube  bad,  I  have  only  wasted  that  one  tube.  But,  irrespective  of 
that,  I  should  be  much  more  likely,— in  fact  I  nuty  say  witn  certainty 
I  could  cast  twenty  tubes  separately,  and  all  the  twenty  tubes  would 
be  sound." 
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The  Lord  Chief  Jastiee  then  asked  the  witness,—''  Is  there  anj 
utility,  in  your  judgment,  in  the  casting  for  which  the  plaintiff  has 
taken  ont  nis  patent,  rather  than  in  the  casting  as  practised  before?" 
The  witness  replied, — ^*  If  I  were  a  mannfactarer,  I  do  not  think  I 
should  elect  to  use  the  plaintiff's  mode :  but,  if  I  were  a  customer, 
and  the  two  boilers  were  presented  to  me,  I  should  like  to  boy  tbe 
plaintiff's  boiler,  having  proyed  the  plaintiff's  boiler  to  be  sound.  I 
should  be  yery  suspicious  of  a  contraction  in  it.  I  should  know  that 
it  was  more  likely  to  suffer  from  a  contraction  than  the  other.  As  a 
manufacturer,  I  should  not  select  the  plaintiff's  mode,  unless  I  had  a 
*4861  ^^^  ^^^  *price  offered  to  me  for  it.  But,  if  it  was  sound,  I 
^  should  prefer  it  for  use,  as  a  purchaser." 

On  cross-examination  by  counsel  for  the  plaintiff,  he  further  deposed 
as  follows: — ''If  I  had  a  Boiler  all  in  one  piece,  I  would  prefer  it.  It 
is  merely  this  which  would  influence  me  in  my  choice,  that,  if  it  was 
jointed,  I  should  haye  two  thicknesses  of  metal,  and  in  consequence 
of  the  joint  tbe  fire  would  not  operate  on  the  water  within  the  boiler 
with  the  same  cfiGsct  as  when  there  was  only  one  thickness  of  metal. 
I  do  not  think  failure  of  joint  would  sometimes  arise  from  the  expan- 
sion of  the  cement.  I  have  known  instances  of  a  joint  being  over 
caulked,  and  the  outside  of  the  socket  has  burst ;  but  it  has  been  done 
in  the  act  of  caulking,  and  not  subsequently,  as  far  as  my  exf>erience 
goes.  I  haye  known  cement  expand  by  heat;  but,  if  it  expands 
under  the  influence  of  heat,  it  is  while  it  is  under  some  yery  great 
amount  of  heat.  But  any  alteration  of  form  caused  by  internal  effects 
may  produce  a -fracture." 

12.  The  defendant,  upon  betnff  examined  by  his  counsel,  deposed 
as  follows: — *'I  am  a  ciyil  and  hydraulic  engineer  and  iron-founder. 
I  have  been  in  business  on  my  own  aocount  as  an  iron-founder  since 
1868.  I  originally  cast  the  whole  boiler  in  one  piece  as  the  plaintiff 
does,  and  in  that  I  found  inoonyenience,  from  the  difficulty  of  finding 
a  passage  for  the  air  and  gas  to  escape ;  and  I  found  that,  by  adopting 
the  process  of  casting  the  lower  ring  separate,  I  remedied  the  inoon- 
yenience to  a  great  extent;  but  I  belieye,  had  I  been  aware  of  Mr. 
Weeks's  plan,  1  should  have  adopted  that.  For  my  improyement,  I 
have  obtained  a  provisional  protection."  The  Lord  Chief  Justice 
here  interposed,' observing,-*"  That  also  may  be  an  extremely  yala- 
able  patent  as  an  improyement  upon  a  patented  invention :  but  then 
M871  ^^^  improvement  on  the  patented  ^invention  is  an  infringement 
^  of  the  original  {Nitented  inyention  as  far  as  it  takes  up  the 
invention  and  embodies  it  in  its  improved  process.  Mr.  Clarke  seems 
to  have  had  some  substantial  improvement  in  what  he  calls  the  water 
walls  of  the  fire ;  but,  if  he  has  taken  the  substance  of  tbe  plaintiff's 
patent  in  casting  with  tbe  vertical  tubes,  he  has  infringed  the  plain- 
tifi''s  patent  quoad  that  part  of  the  invention,  notwithstanding  his 
haying  a  substantial  improvement  in  another  respect." 

Tbe  defendant,  on  his  cross-examination,  admitted  that  he  adyertised 
his  boilers  as  Jointleas  boilers,  and  that  he  had  made  six  or  eight 
boilers  exactly  like  tbe.plaintifiTs;  that  four  failed  in  the  casting,  tiro 
were  broken  up,  and  he  sold  two ;  and  that  he  now  made  and  sold 
boilers  in  which  the  top  ring  and  yertical  tubes  are  cast  in  one  pieoe^ 
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and  the  lower  ends  of  the  tubes  are  jointed  into  the  upper  side  of  the 
lower  ring. 

18.  The  Lord  Chief  Justice  reserved  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  on  the  ground  that  the  alleged  invention  of  the 
plaintiff  was  not  the  proper  subject-matter  for  a  patent;  and  that  there 
was,  as  to  the  boilers  now  made  by  the  defendant,  no  evidence  of  in- 
fringement to  go  to  the  juiT :  and  he  left  to  the  jury  the  following 
questions, — first,  whether  the  invention  of  the  plaintiff  was  an  im- 
provement of  any  use  or  benefit  to  the  public, — secondly,  whether 
the  defendant  infringed  the  plaintiff's  patent. 

14.  The  jury  found  a  verdict  for  the  plaintiff  on  both  points,  subject 
to  the  leave  so  reserved. 

16.  In  Michaelmas  Term  last,  the  defendant  obtained  a  rule  nisi  to 
enter  a  verdict  for  him,  on  the  ground  reserved  at  the  trial,  that  there 
was  no  invention  which  was  new  and  the  subject  of  a  patent,  and  no 
invention  to  sustain  the  patent;  that,  if  any  ^invention,  the  r^^oo 
specification  was  insufficient,  and  did  not  describe  it,  and  did  '- 
not  disclose  any  invention  the  subject  of  the  patent ;  and  that  the 
castings  of  the  drfendant  were  not  an  infringement. 

16.  The  rule  came  on  to  be  argued  in  the  Court  of  Common  Pleas, 
in  Michaelmas  Term  last,  and  was  made  absolute :  18  C.  B.  N.  S.  887 
(E.  0.  L.  B.  vol.  106). 

The  appeal  was  argued  in  the  Exchequer  Chamber  before  Pollock, 
C.  B.,  Crompton,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  Blackburn, 
J.,  and  Mellor,  J. 

Aston  (with  whom  was  Shee,  Serjt.),  for  the  plaintiff. — ^The  patent  is 
for  ''an  improvement  in  the  manufacture  of  cast  tubular  ooilers." 
The  old  boiler  for  horticultural  purposes  was  formed  of  a  hollow  ring 
at  the  top  and  bottom,  having  sockets  into  which  were  fastened  by 
means  of  iron  cement  upright  cylinders.  The  plaintiff's  improvement 
consists  in  the  casting  the  whole  in  one  piece  in  the  manner  described 
in  his  specification.  The  infringement  complained  of,  is,  that  the 
defendant  casts  the  upper  ring  and  the  vertical  cylinders  in  one  piece 
and  the  bottom  ring  in  another.  [Cromptok,  J. — ^The  question  is,  not 
whether  there  has  been  an  infringement,  but  whether  that  which  the 
plaintiff  claims  can  be  the  subject  of  a  patent.]  It  is  Uue,  as  was  held 
in  Harwood  v.  The  Great  Northern  Bailway  Company,  z9  Law  J.,  Q.  B. 
198  (in  error,  81  Law  J.,  Q.  B.,  198),  and  Horton  v.  Mabon,  12  C.  B. 
N.  S.  487  (E.  0.  L.  B.  vol.  104),  that  the  application  of  a  known 
article  to  an  analogous  purpose  is  not  the  subject  of  a  patent.  But 
the  present  case  is  distinguishable.  [PoLLOCX,  C.  B. — The  plain tift'^s 
invention  consists  in  casting  in  one  piece  an  article  which  before  was 
cast  in  several  pieces.]  Casting  a  boiler  attch  as  is  described  in  one 
piece.  A  specification  is  to  be  construed  in  a  fair  and  candid  spirit, 
*and  not  to  be  scanned  with  the  astuteness  of  a  special  demurrer,  p^go 
The  evidence  showed  that  the  plaintiffs  mode  of  operating  was  ^ 
a  manifest  improvement.  The  amount  of  improvement  is  for  the  jury, 
and  not  for  the  court :  Losh  v.  Hague,  1  Webster's  P.  C.  208,  Hind- 
march  on  Patents  96,  96;  Steiner  v.  Heald,  6  Exch.  607.  [Pollock, 
C.  B. — ^You  do  not  claim  to  have  made  an  improved  boiler;  all  you 
claim  is  casting  it  in  one  piece  instead  of  in  several  pieces.  Black- 
BVBSf,  J.— The  patent  is  not  for  the  mode  of  casting,  but  for  doing  it 
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in  one  pieoe.]  Ib  Smith  v.  The  London  and  Koirtli- Western  Bailway 
Company,  2  Ellis  &  B.  69,  the  specification  of  a  patent  for  improre- 
ments  in  wheels  described  the  invention  at  consisting  of  a  mode  of 
forming  a  wheel  of  one  solid  piece  of  wrought  iron,  by  means  cf 
welding  pieces  of  wrought  iron  together  so  as  to  form  ihe  rim,  qx>ke, 
and  nave  into  one  compact  mass.  The  defendants  used  a  wheel  made 
by  welding  pieces  of  wro^oght  iron  tontfaer  so  as  to  form  a  single 
compact  piece  of  wrought  iron :  Ihe  mooe  of  fomuog  die  nave  was  the 
same  as  that  in  the  specification ;  the  mode  of  forming  the  rim  wis 
different.  It  was  held,  that,  it  appearing  ihat  the  mode  of  formisg  the 
nave  was  a  material,  new,  and  nsefal  part  of  fehe  iaveatioD,  Ae  nse  o( 
it  by  the  defendants  was  an  infringement  of  tiie  patent,  althoogh  ii 
the  specification,  after  describing  the  whole  strnctare^  the  invention 
was  stated  to  consist  in  the  eironmstaneo  ef  the  eoBtre  boas  or  Bave^ 
arms,  and  rim  of  the  wheel  being  wholly  eomposed  of  wrongbt  iron 
welded  into  one  solid  mass  '*  in  manner  hereinbefmn  described."  It 
is  difficult  to  distinguish  that  from  the  present  case.  [CBaxFixuf,  J. — 
The  question  there  was,  whether  the  defendants  had  bean  goilty  of  an 
infringement,  not  as  to  the  oonstritotiea  of  the  apeoificatiQii.]  The 
patent  was  for  an  improved  wheel;  and  the  improvement  ooosCsted  in 
*4901  ^^^  peculiar  mode  *of  welding.  The  jury  here  fimnd  thai  the 
-I  plaintiff's  mode  of  casting  was  an  improvement^  and  that  clearly 
is  the  subject  of  a  patent  Brnntosi  v.  Hawkes,  4  B.  &  Aid.  541  (E. 
G.  L.  B.  vol.  6),  shows  that  a  patent  may  be  good,  though  the  daim  is 
for  the  application  of  a  known  thing,  provided  the  mode  of  applioation 
be  new  and  beneficial. 

Montague  Smith,  Q.  C.  (with  whom  were  Web$Ur  and  Thrujpf)^  oontrii, 
was  not  called  upon. 

Pollock,  C.  B. — We  are  aU  of  opinion  that  ihe  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed.    I  was  somewhat  anr* 

Erised  to  hear  Mr.  Aston  daim  Brunton  v.  Hawkes  as  an  auihoritj  in 
is  favour.  It  has  nothing  whatever  to  do  with  this  case.  I  think  it  is 
extremely  likely  that  this  is  a  ver^  useful  improvement ;  and,  if  the 
patent  had  been  taken  out  for  an  unproved  mode  of  casting  tabular 
boilers  in  one  piece,  probably  it  might  have  been  sustained.  But  h&n 
the  only  claim  is,  ''  I  claim  the  easting  a  boiler,  sueh  as  is  above  de- 
scribed, in  onetpiece,"  making  no  chum  to  the  boiler  if  in  sewral 
pieces.  Mr.  Aston  contends,  Uiat,  looking  at  the  description  in  the 
specification,  and  at  the  evidence^  the  thing  described  as  oast  in  one 
piece  is  different  from  what  had  been  dona  before.  The  only  question 
reserved  for  us  is,  whether  there  eould  be  a  patent  for  a  boiler  as  above 
described  cast  in  one  piece.  We  are  all  clearly  of  opinion  that  that  is 
not  the  subject  of  a  patent.  For  these  reaacms,  we  confirm  the  j  ndgment 
of  the  court  below.  Judgment  aArmed. 
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The  dteUrattoDr — after  reciting  that  certain  pertoni  iatended  to  apply  to  parliament  for  leare 
to  bring  in  a  bill  for  making  and  m^ntaining  watenrorksy  and  inooiporatiog  a  company  for 
tbe  rapply  of  waler, — set  out  an  agreement  betveen  the  plalntiffe  (an  engineer  and  eoQeiton)  and 
the  defendanto  (eoniiaetors),  wherety  It  una  agmed  iknt  Ike  defindanii  ihoald  bo  tha  «efi- 
traeton  to  do  tke  propoeed  work^  and  ebonld  pteirido  the  parliamentaiy  depoiit,  and  tkat  in 
the  erent  of  tbe  intended  not  not  being  obtained,  tbe  defendante  ebould  pay  a  anm  not  exceeding 
800A.  towards  the  ezpeneoi  in  endeaTonring  to  obtain  the  nsl ;  and  that  the  plaintiffs  ibonld  not 
nuke  any  charge  for  work  done  or  money  p^d  agninil  the  pcoTisional  diaecton  of  tko  InteadeA 
eompeny,  or  beyond  tho  enid  9001.  ngniaai  thn  dtfbiidaali. 

Ple^  thai  the  plaintiffii,  baring  Inevred  eosta  to  tbe  amannt  of  SOOi.  In  endenTouring  to 
obtain  the  ael»  refiued  to  continue  and  ceaeed  from  continuing  ancb  «ndeavoar%  on -tbe  ground 
that  no  one  wonld  proTide  tbem  with  fbndi  to  pay  the  connsel'e  feei^  whereupon  it  became 
Deeeeeary  that  the  bill  ibould  be  loit*  Ibr  want  of  Ikfther  proeeeution,  or  that  tke  defcndanle 
fbonld  proiaentt  it;  and  that  tka  defendantf  aoeofdl^gly  employed  other  eoUelten  Ar  that  pur- 
poMy  end  in  ao  doing  inenrred  costi  ta  an  anpwnnt  greatly  axeeeding  300/.»  bat  that  the  bttl  was 
thrown  out  Tbe  plea  concluded  with  a  general  aTorment  that  all  things  had  happened  to  entitle 
tbe  defendants  to  employ  the  last-mentioned  soUdtorSj  and  to  make  the  said  payment  a  perform- 
iDce  by  the  defendants  of  tbe  agreement  so  far  as  retoted  to  the  9901.  t--» 

Held  by  the  Bzehaqner  Obamber,  iffirming  tkn  JindgaMBt  at  the  Conrt  ef  Common  Pleas^r- 
tbat  the  plan  was  a  good  aneww  to  the  acttony-tha  oontinnanae  by  tiie  plaintift  of  all  x«asoiia<- 
ble  eadeavonrs  to  obtain  the  act  being  a  condition  i»reeedent  to  their  rigbt  to  oaU  upon  tha 
defendants  for  the  800/.,  and  the  plea  showing  that  they  bad  failed  to  use  such  endeaTOun. 

Ebbob  from  the  Court  of  Common  Pleaa. 

The  first  count  of  the  declaratioA  stated,  Aat,  befiore  aod  at  tbe 
time  of  the  making  of  the  agreemesit  thereinafter  mentioned,  it  was 
intended  by  divers  persona  that  application  should  be  made  to  parlia- 
ment in  the  then  ensuing  session,  tnat  is  to  say,  in  the  session  of  par- 
liament which  was  held  in  the  28d  and  24th  years  of  .the  reign  of 
Her  Majesty  Queen  Victoria,  for  leave  to  bring  in  a  bill  for  making 
and  maintaining  waterworks  for  the  aupply  of  the  inhabitants  of  divers 
places  in  the  county  of  Kent  with  water,  and  for  incorporating  a  com- 
pany with  all  necessary  powers  for  that  nurpose,  and,  amongst  other 
things,  for  authorizing  the  making  ana  constructing  of  a  wharf, 
engine-house,  pumping-station,  and  divers  reservoirs,  cuts,  trenches, 
pipes,  aq^ueducts,  and  other  works  necessary  and  proper  for  the  said 
undertaking :  That  thereupon,  by  an  agreement  in  writing,  bearing 
date  the  14th  of  January,  1860,  tnen  made  by  tbe  defendants  and  the 
plaintifib,  it  was  agreed  between  the  defendants  (therein  described  as 
contractors),  the  plaintiff  Alfred  *Meeson  (therein  described  j^am 
as  civil  engineer),  and  the  other  plaintiffs  (therein  described  as  ^ 
solicitors),  for  the  proposed  waterworks^  that,  provided  the  said 
intended  act  of  parliament  should  be  obtained,  the  defendants  should 
carry  out  the  whole  of  the  said  works^  and  that  the  price  to  be  paid 
to  the  said  contractors  for  the  pipes  to  be  provided  and  fixed  com- 
plete, including  all  charges,  should  be  112.  per  ton,  and  that  the  said 
contractors  should  perform  the  remainder  of  the  works  of  every 
description  that  should  be  required  to  be  done  at  prices  in  the  same 
proportion,  such  last-mentioned  prices  to  be  settled  by  the  plaintiff 
Alfred  Meeson  in  case  any  dispute  ooncerning  the  same  should  arise ; 
and  that  the  said  contractors  should  take  payment  for  the  said  works 
as  follow^,  that  is  to  say,  one  eighUi  of  the  amount  in  paid-up  sharee 
of  the  said  intended  company,  and  the  remainder  in  cash ;  and  that 
the  said  contractors  should  provide  tbe  parliamentary  deposit,  whieli 
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sliould  be  returned  to  them  in  fall  at  the  earliest  period;  and  that,  in 
the  event  of  the  said  intended  act  of  parliament  not  being  obtained, 
the  said  contractors  should  pay  a  sum  not  exceeding  SOOZ.  towards  the 
expenses  in  endeavouring  to  obtain  the  said  act ;  and  that  the  said 
engineer  and  solicitors  should  not  make  any  charge  for  work  done  or 
money  paid  against  the  provisional  directors  of  the  said  intended 
company,  or  beyond  the  said  800?.  as  aforesaid  against  the  said  con- 
tractors ;  but  that  nothing  in  the  said  agreement  should  prevent  the 
said  solicitors  and  engineer  from  receiving  their  proper  charges  out 
of  the  funds  of  the  said  intended  company :  Averment,  that  the  said 
intended  act  of  parliament  had  never  been  obtained,  and  that  all 
matters  and  things  had' been  done  and  had  happened,  and  all  times  had 
elapsed  necessary  to  entitle  the  plainti£Es  to  maintain  this  action,  and 
*4931  ^  i^cover  from  the  defendants  the  said  *som  of  SOOJL,  yet  the 

-I  defendants  had  not  paid  the  said  sum,  or  any  part  thereof, 
&c. 

Second  plea  to  the  first  count, — that,  after  the  making  of  the  said 
agreement,  and  while  the  defendants  and  the  plainti£&  were  prosecnt- 
ing  in  parliament  the  said  bill,  and  before  it  was  known  whether  the 
said  bill  would  or  would  not  be  passed  into  an  act,  the  plaintifis  James 
Shirley  Leakey,  George  Chapman,  and  Charles  Harwood  Clarke, 
having  incurred  costs  to  the  amount  of  8002.  in  endeavoariog  to 
obtain  the  said  act,  refused  to  continue  and  ceased  from  continoing 
such  their  endeavours,  and  did  not  nor  would  make  any  farther 
endeavour  to  obtain  the  said  act,  upon  the  ground  that  no  one  woold 
provide  them  with  funds  to  pay  counsel's  fees  and  fees  of  the  Houses 
of  Parliament ;  whereupon  it  became  necessary  either  that  the  said 
act  should  be  lost  for  want  of  farther  prosecution  of  the  said  bill,  or 
that  the  defendants  should  prosecute  the  same ;  and  thereupon  the 
defendants  necessarily  employed  other  solicitors,  to  wit,  Messrs.  Gre« 
gory  &  Co.,  to  prosecute  the  said  bill,  and  thereby  endeavour  to  obtain 
the  said  act,  and  did  by  the  said  Messrs.  Gregory  &  Ca  as  their  soli- 
citors reasonably  prosecute  the  said  bill  in  parliament,  and  thereby 
reasonably  endeavour  to  obtain  the  said  act,  until  the  said  bill  was 
thrown  out  in  the  House  of  Lords  and  was  lost,  and  the  obtaining  of 
the  said  act  became  impossible :  That,  in  and  by  their  said  endeavours, 
the  defendants  incurred  and  became  liable  to  pay  divers  costs  and 
charges  to  the  said  Messrs.  Gregory  &  Co.  for  work  done  and  disburse- 
ments made  by  the  said  Messrs.  Gregory  &  Co.  for  the  defendants,  at 
their  request,  in  and  about  so  prosecuting  the  said  bill  and  endea- 
vouring to  obtain  the  said  act,  amounting  to  a  large  sum,  exceeding? 
800Z.,  to  wit,  6972.  8«.,  which  last-mentioned  sum,  after  the  said  bill 
*4941   ^^^  ^^^  ^  aforesaid,  and  before  this  *sait,  the  defendants  pid 

J  to  the  said  Messrs.  Gregory  k  Co.,  such  payment  being  a  pay- 
ment made  by  the  defendants  towards  the  expenses  in  endeavouring 
to  obtain  the  said  act  according  to  and  in  fulfilment  and  performance 
of  their  said  agreement :  That  the  said  expenses  which  they  the  de- 
fendants so  paid  to  the  amount  of  8002.  ana  upwards  were  necessary 
and  reasonable  expenses,  and  were  incurred  by  reason  of  the  sai^ 
plaintifis  James  Shirley  Leakey,  George  Chapman,  and  Charles  Har- 
wood Clarke  having  ceased  and  omitted  to  endeavour  to  obtain  the 
said  act  as  aforesaid :  That  the  said  James  Shirley  Leakey,  George 
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Chapman,  and  Charles  Harwood  Clarke  so  oeaaed  and  omitted  as 
aforesaid  without  the  consent  and  against  the  will  of  the  defendants : 
And  that  all  things  necessary  happened  to  entitle  the  defendants  to 
employ  the  said  Messrs.  Gregory  k  Co.  as  aforesaid,  and  by  them  to 
endnyour  to  obtain  the  said  act  as  aforesaid,  and  to  make  the  said 
payment  a  performance  by  the  defendants  of  the  said  agreement  so 
far  as  it  related  to  the  said  sam  of  iOOL 

The  plaintiflb  demurred  to  the  second  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,  "that  the  allied  payment  by  the  defend- 
ants to  the  said  Messrs.  Gregory  &  Co.  was  no  performance  by  the 
defendants  of  their  said  agreement  with  the  plaintifi."    Joinder. 

The  Court  of  Common  Pleas  having  giyen  iudgment  for  the  defend- 
ants upon  this  demurrer,  the  plaiotira  brought  a  writ  of  error,  which 
was  argued  in  the  Exchequer  Chamber  before  Pollock,  C.  B.,  Cromp- 
ton,  J.,  Bramwell,  B.,  Channell,  B.,  Blackburn,  J.,  and  Mellor,  J. 

Macnamara  (with  whom  was  Melliah,  Q.  C),  for  the  plaintifib  in 
error.(a) — ^It  stands  admitted  upon  the  *record  that  the  plain-  ^#405 
iiSs  did  use  their  best  endeavours  to  obtain  the  act  of  parlia-  ^ 
ment  contemplated  by  the  agr^ment,  and  had  incurred  expenses 
exceeding  the  sum  mentioned  therein,  and  that  they  failed  in  r^AAQ 
^obtaining  an  act.  The  plea,  it  is  said,  discloses  a  defence  on  *- 
two  grounds, — first,  that  it  shows  performance  of  the  agreement  on 
the  part  of  the  defendants,— eeoonoly,  that,  at  all  events,  it  discloses 
a  non-performance  by  the  plainti£b  of  that  which  is  a  condition  pre- 
cedent to  their  right  of  action.  The  plea>  it  is  submitted,  clearly  does 
not  show  performance.  The  payment  of  m<Mieys  to  third  persons  not 
the  plaintiff*  agents,  nor  at  their  request  or  with  their  assent,  cannot 
be  set  up  as  a  performance  of  the  agreement  on  the  defendants'  part. 
Then,  does  the  plea  show  any  default  on  the  part  of  the  plaintiffs? 
It  is  submitted  that  it  does  not, — or,  at  any  rate,  not  such  a  default 

(a)  Th*  gnmndi  of  error  lUtod  wero  m  IbUowt :-« 

**  That  the  plea  U  bad,  booaaio  the  agreement  gave  the  plaintUb  a  tight  to  elaim  a  pajment 
of  the  300/.  in  the  OTent  of  the  bill  being  thrown  ont  by  the  legiilataxe  for  lome  other  oan«e 
tbHi  the  plainUPi  defkalt,  after  they  had  inonrred  coita  to  the  amount  of  800^  in  endearonriBg 
to  obtain  the  aet  t 

**  That  tha  agreement  did  not  bind  the  plajntith  to  find  fondt  for  the  proaeention  of  the  biU 
ucU  ita  r^jeetion  by  the  legialatare : 

"  That  the  plea  oonfeasea  the  happening  of  the  oontingenoy  npon  whioh  the  defendanta'  lia- 
bility to  pay  the  8001.  depended,  without  aToiding  the  eflfect  of  anoh  oonftaaion : 

**  That  the  eoata  and  ezpeaaea  of  the  daftndaata  in  and  about  proaeenting  the  bin  after  the 
plaiotUT'a  refnaal  to  proeeed  i^her  in  the  matter,  were  ineuned  aoMy  on  the  defendanta'  be> 
half,  and  the  payment  of  aueh  ezpenaea  to  Meaara.  G.  A  Co.  eannot  be  aet  againat  the  800/. 
already  incurred  and  expended  by  the  plaintiffi  in  endearouring  to  obtain  the  aot^  and  of  whioh 
the  defendanta  had  the  benefit  in  their  farther  proaeeution  of  the  bill ; 

"  That  it  ia  not  ezpreaaly  prorided  by  the  agreement^  nor  ia  it  implied  by  ita  tarma,  that  aueh 
a  payment  aa  that  alleged  in  the  plea  to  have  been  nmde  by  the  defimdanta  ahonld  be  a  payment 
or  equivalent  to  a  payment  of  the  8002.  to  the  plaintillii : 

<'That  it  is  not  atated  in  the  plea  either  that  the  plaintifla  aaaented  to  auoh  payment  being 
made  to  Measra.  G.  4  Co.  on  the  plaintifla'  behalf,  or  that  the  plaintiflto  aeeepted  it  aa  a  payment 
in  parformanee  of  the  defendanta'  agreement : 

**Al§o  that  the  plea  eannot  eonaiatently  with  the  ralei  ef  pleading  be  vaad  ■■  a  plea  of  thr 
pUdntilb'  non-performanoe  of  the  agreement ;  but  that,  if  it  oan  be  ao  read,  it  ia  bad,  for  that 
the  plea  eonftaaea  the  plaintiflii'  parformanee  of  the  agreement  and  the  happening  of  tiie  eon- 
tittgeney  upon  whioh  the  defendanta*  liability  depended,  and  allegea  nothing  in  aroidanee 
tbenof,  and  for  that  the  plea  admito  performaoee  of  the  agvaemenl  by  the  plaintiflk  and  aa 
aajoymcnt  of  iueh  perfermaaee  by  the  defbodanta." 
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afl  the  defendttiits  osii  ui^  by  way  of  defenoe  against  tbd  pltintiflb' 
claim  to  the  800Z.  There  is  nothing  in  the  agreement  to  compel  the 
plaintiffi  to  advance  more  than  800Z.  towards  the  expenses  of  obtaia- 
mg  the  act.  They  are  solicitors  and  engineers  employed  in  the  ordi- 
nary way  to  solicit  an  act  of  parliament :  it  was  no  part  of  their  daty 
as  such  to  find  money  for  the  purpose*  An  attorney  may  always 
abandon  an  action  or  snit^  if  proper  advances  are  not  made  to  him,  on 
notice.  In  Yansandau  t^.  Browne,  9  Bingb.  402,  2  M.  &  Soott  543,  it 
was  expressly  held  that  an  attorney  is  not  compelled  to  proeeed  to  the 
end  of  a  suit  in  order  to  be  entitled  to  his  costs,  but  may,  upon  rea- 
sonable cause  and  reasonable  notice,  abandon  the  conduct  of  the  sail, 
and  in  such  case  may  recover  his  costs  for  the  period  during  which 
he  was  employed.  That  decision  was  deliberately  oome  to  after  a  full 
consideration  of  all  the  earlier  authorities.  If  it  had  been  intended 
that  the  plaintiffs  should  take  upon  themselves  this  extraordinary 
amount  of  responsibility,  the  agreement  should  have  provided  for  it. 
The  agreement  does  not  even  stipulate,  that,  in  the  event  of  the  act 
*4971  ^^^^S  obtained,  the  plaintiffii  shall  be  the  solicitors  and  *engi- 
-'  neers  of  the  company,  though  it  is  stipulated  that  the  defend* 
apts  shall  be  the  contractors  for  the  works.  [3i«ACKBUBir,  J.— Is 
there  not  an  implied  undertaking  on  the  part  of  the  plaintiflb  to  use 
all  reasonable  means  and  endeavours  to  ootain  the  act  ?]  But  not  to 
supply  the  funds.  [Crompton,  J. — ^Are  they  to  relax  their  dfbrta 
after  having  expended  60Z.,  and  then  call  upon  the  defendants?] 
Undoubtedly  not.  The  event  contemplated,  of  the  biU  being  thrown 
out,  has  happened,  and  the  plaintifb  have  incurred  expense  exceeding 
SOOZ.  [PoLLOGX,  0.  B. — ^The  rule  laid  down  in  Yansandau  v.  Browne 
is  a  very  reasonable  one,  provided  there  be  no  special  agreement 
There  is  no  provision  here  entitling  the  plainti£&  to  call  upon  the 
defendants  to  advance  money  from  time  to  time.  Bbamwill,  B.— 
This  is  not  a  case  of  attorney  and  client;  Yansandau  v.  Browne,  there- 
fore, can  have  no  application.]  It  was  not  reasonable  to  expect  that 
the  plaintiffs  woula  find  money  for'  the  purpose  of  promoting  the 
scheme.  [PoLLOGK,  0.  B. — ^Nor  does  the  agreement  impose  any  such 
obligation  on  the  defendants.  Blagebubn,  J. — I  think  the  agreement 
does  necessarily  contemplate  that  money  shall  be  advancra  by  the 
plaintiff.  PoLLOCE,  C.  B. — The  defendiants  have  entered  into  a  spe- 
cific agreiement,  under  which  they  are  liable  to  recoup  the  plaintifi 
to  the  extent  of  8002.  in  the  event  of  the  latter  fftiling,  after  making 
every  reasonable  effort,  to  get  the  bill  passed.  Brahwxll,  B. — If 
your  argument  be  well  founded,  the  plaintifb  might  go  on  with  the 
business  until  800Z.  had  been  expended,  and  then  call  upon  the  de- 
fendants to  repay  them  tJiat  amount,  and  relinquish  all  further  efforts. 
That  could  never  have  been  contemplated.]  Cfnless  the  court  can  see 
upon  the  face  of  the  agreement  some  duty  cast  upon  the  plaintifis  to 
continue  the  advances,  it  cannot  be  introduced  by  intendment. 
♦4981  [B^^CKBURN,  J. — Under  ♦the  old  system  of  pleading,  the 
^  plaitttifis  must  have  averred,  that,  although  they  had  done  all 
in  their  power  to  obtain  the  act,  yet  they  had  failed  to  do  so.  The 
question  is,  have  you  done  enough  to  entitle  you  to  call  upon  the 
defendants  for  the  8002.,  not  whether  you  were  bound  to  go  on.]  Tbd 
defendants  might  possibly  have  had  a  remedy  by  cross-action.    AU 
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that  the  plea  alleges,  is,  that  the  three  solicitors  stopped.  That  clearly 
does  not  go  to  the  whole  ooDsideration.  [Crohpton,  J.— If  one  can- 
not sue,  none  can.]  For  anything  that  appears,  the  bill  was  lost, 
not  by  any  default  on  the  part  of  the  plaintiffs,  but  on  the  merits. 

Bcvillj  Q.  C.  (with  whom  was  Kay),  contr^  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed.  The  parties  to  this 
agreement,  though  some  of  the  plaintiffii  happen  to  be  attorneys,  do 
not  stand  in  the  relation  of  attorney  and  client  In  truth  they  are  co- 
adventurers.  It  appears  to  me  to  have  been  the  intention  that  the 
plaintiffs  should  solicit  the  pmgooted  bill,  and  should  go  on  at  their 
own  expense  and  endeavour  to  get  it  passed,  and,  if,  after  every  rea- 
sonable exertion,  the  attempt  should  be  unsuccessful,  the  defendants 
should  pay  8002L  towards  liquidatioa  of  the  outlay.  Instead,  however, 
of  going  on  and  using  their  best  endeavours,  after  going  a  certain 
length,  the  plaintiffs  stopped  9fa  want  of  funds.  I  see  nothing  in  the 
agreement  to  entitle  them  to  call  upon  the  defendants  to  supply 
them. 

The  rest  of  the  court  concurringi  Judgment  affirmed. 


CASES 


ARGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS, 


tfrinffq  tfnra, 


TWENTY-SnCTH  TEAB  OF  THE  BEIGN  OF  VICTOBIA.    1863. 


The  Judges  who  uaoallj  sat  in  banco  in  this  Term,  werei— 

EbLB,  C.  J.,  WiLLBS,  X, 

Williams,  J.,  Bylbs,  J. 


HABBIS  and  Others,  Appellants;  ANDERSON  and  Others,  Be> 

spondents.    June  6. 

The  plaintiflii'  Tesiel,  whllit  being  towed  into  a  harbour  by  a  itaam-tag^  got  agronad,  and  te 
defiuidaatf'  Tessel,  whiob  was  being  towed  in  at  the  eame  time  bj  the  same  tog,  aalen  of  tht 
plaintiilii '  res tel,  without  any  aetiTe  default  on  the  deftndaata'  party  stmck  and  danutged  the 
plaintiifi'  reuel : — Held,  no  erldenoe  to  go  to  a  Jniy  of  negligenee  for  whieh  the  detedsali 
were  liable. 

This  was  an  appeal  from  a  decision  of  the  county  court  of  Kent, 
at  Fayersham,  in  favour  of  the  above  plainti£&  for  the  sum  of  81L 
10*.  2i 

The  action  was  brought  to  recover  damages  sustained  by  the  plain- 
tiffs by  reason  of  their  vessel,  the  Yenilla,  having  come  into  collision 
with  the  defendants'  schooner,  the  Alice,  under  the  circumstances 
hereinafter  appearing. 

«RAA1       *The  plaint-note  contained  the  following  particulars  rf  the 
^""-1  plaintiffs' demand:— 

"  For  damages  sustained  by  the  plaintifb  by  the  negligence  or  mis- 
conduct of  the  defendants  or  their  servants  in  the  management  of  the 
defendants'  schooner,  Alice,  so  that  the  said  vessel  came  into  collision 
or  ran  into  or  against  the  plainti£i'  brig  Yenilla,  on  the  29th  of  April, 
1862,  81Z.  10*.  2A" 
^   The  cause  was  tried  by  a  jury  before  the  judge  of  the  said  county 
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court  on  the  6th  of  March,  1868 :  and  at  the  trial  the  following  evi- 
dence was  given  on  the  part  of  the  plaintiffs : — 

William  Warner  said  that  he  was  master  of  the  plaintiffi'  brig,  the 
Tenilla;  that  Faversham  Creek,  where  the  collision  happened,  was  in 
the  form  of  a  horse-shoe,  there  being  a  buoy  on  the  inner  edge  of  the 
centre  of  the  bend  of  the  creek,  Faversham  Wharf  being  situate  at 
oue  end  of  the  creek,  and  the  other  dad  being  towards  the  sea ;  that, 
at  this  end,  a  buoy  called  the  Horse-bnoy  is  placed ;  that  the  brig 
arrived  at  the  Horse-baoy  (having  on  board  a  cargo  of  coals)  on  the 
28th  of  April,  1862,  and  on  the  same  day  witness  proceeded  to  Faver- 
sham and  saw  the  harbonr-maater  of  the  poet,  and  engaged  from  him 
a  steam-tug,  of  which  he  was  master,  to  tow  the  Yenilla  up  the  creek ; 
that,  on  the  morning  of  the  29th,  the  tug,  with  the  witness  and  the 
harbour-master  on  board,  proceeded  to  the  Yenilla,  and  laid  hold  of 
her;  that  the  witness  went  on  board  the  Yenilla^  and  the  harbour- 
master continued  on  board  the  tug;  that,  soon  aflber  the  tug  had  taken 
the  Yenilla  in  tow,  without  any  direction  that  he  knew  of,  the  tug 
towed  the  Yenilla  to  the  schooner  Alice,  which  was  also  laden  with 
coals,  and  lying  at  the  entrance  of  the  creek,  and  a  little  lower  down 
towards  the  sea,  and  the  tu^,  in  order  to  lay  hold  of  the  schooner 
Alice,  had  to  take  a  half-circuit ;  *that  from  the  tug  (the  har-  r^ccAi 
boar-master  being  on  board  of  her)  was  thrown  a  small  line  to  ^ 
the  Alice,  and  thereby  her  tow-rope  was  hauled  off  to  the  tug ;  that 
thus  the  Yenilla  and  the  Alice  were  both  towed  by  the  tug,  the  Alice 
being  hindermost;  that  the  tug  proceeded  with  the  two  vessels,  the 
Veoilla  being  about  five  or  six  fiithoms  from  the  tug,  and  the  Alice 
about  five  or  six  fathoms  astern  of  the  Yenilla,  each  vessel  being 
towed  by  a  separate  rope  made  &st  to  the  tu^ ;  that  he  (the  witness) 
did  not  acquiesce  in  the  tug  taking  the  Alice  m  tow ;  that,  when  they 
arrived  at  the  bend  of  the  creek,  the  Yenilla  took  the  ground  upon  a 
flat  there,  the  tide  flowing  at  the  time,  with  the  wind  easterly  upon 
the  starboard  quarter ;  that,  upon  taking  the  ground,  the  Alice,  being 
close  astern  of  the  Yenilla,  immediately  came  upon  her  and  struck 
her  in  the  stern,  which  did  the  damage  complained  of;  that  witness 
afterwards  saw  the  master  of  the  Alice,  who  said  he  could  say  nothing 
about  the  collision  until  he  had  seen  his  owners. 

On  bis  cross-examination,  the  witness  admitted  that  he  had  known  the 
creek  for  fourteen  or  fifteen  years,  and  the  bend  had  always  been  con- 
sidered to  be  a  dangerous  part  of  it ;  that  he  saw  the  buoy  referred 
to  after  the  accident,  and  after  he  had  been  told  of  it  by  the  master 
of  the  tug,  but  not  until  his  vessel  was  aground.  In  answer  to  the 
question, — "  Will  you  swear  that  you  were  not  told,  before  the  vessel 
had  run  aground,  to  get  out  a  rope  to  the  buoy  to  ease  her  roand  ?" 
witness  said  *'  I  cannot  swear  that  I  was ;  I  have  heard  that  the  buoy 
was  placed  there  to  ease  vessels,  but  a  rope  cannot  be  put  to  it."  The 
witness  also  said  that  he  could  not  spare  his  men  to  go  in  a  boat  to 
make  a  rope  fast,  although  he  had  eight  men  on  board ;  that,  after 
the  Yenilla  had  groonded,  the  Alice  was  at  high-water  towed  pist  the 
Yenilla,  but  he  could  not  say  whether  *or  not  the  Alice  touched  r«5Ao 
the  ground  in  so  doing ;  bat  there  was  not  much  room  for  her  ^ 
tonasa. 

On  re-examination,  this  witness  stated  that  he  had  never  nsed  the 
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buoy,  and  ne^er  knew  a  captain  who  had,  and  he  never  saw  any  direc- 
tions to  mariners  to  use  it ;  that  the  Yenilla  drew  about  10  feet  9 
inches  water,  and  the  Alice  rather  less ;  and  that  he  had  no  oonversa- 
tion  with  the  harbour-master,  who  was  in  the  tug,  after  the  Yenilla 
was  laid  hold  o£ 

John  Anderson,  one  of  the  plaintifiEs,  stated  that  two  days  after  tbe 
grounding  of  the  Yenilla,  Richard  Blaxland,  one  of  the  defendants, 
called  upon  him  and  inquired  what  damage  had  been  done ;  that  he 
replied  251. ;  that  Blaxland  ridiculed  the  idea  of  asking  so  high  an 
amount,  and  offered  to  give  61.  to  settle  the  matter. 

On  cross-examination,  this  witness  stated  that  he  wotdd  not  swear 
that  at  the  above-mentioned  interview  Blaxland  did  not  deny  his  lia- 
bility ;  but  he  (Blaxland)  did  say  that  he  thought  his  vessel  ought  not 
to  have  been  put  behind  another.  He  also  said  that  John  Cresswell, 
his  co-plaintiff,  was  present  at  the  above-mentioned  interview. 

John  Cresswell  was  not  called  as  a  witness,  although  present  at  the 
trial. 

It  was  admitted  on  the  part  of  the  defendants  that  they  were  tbe 
owners  of  the  Alice.  This,  with  the  exception  of  the  evidence  of  a 
shipwright  to  prove  the  damage  done, — which  for  the  purposes  of  this 
appeal  may  be  taken  at  the  amount  for  which  judgment  was  given,— 
was  all  the  evidence  offered  by  the  plaintifi&  in  support  of  their  case. 

Thereupon  the  attorney  on  behalf  of  the  defendants  contended  be- 
fore the  judge  that  the  plaintiffs  ought  to  be  nonsuited,  upon  tbe 
following,  among  other  grounds,  namely, — ^first,  that  there  was  no 
^e/vQ-i  evidence  of  negligence  *or  misconduct  on  the  part  of  the  de- 
^  fendants  or  their  servants,  and  that  consequently  the  plaintiff 
ought  to  have  been .  nonsuited, — secondly,  that  the  act  which  caused 
the  damage  complained  of  was  proved  on  the  trial  to  be  the  sole  act 
of  the  steam-tug  which  was  towing  the  vessels  of  the  plainti£ 
and  of  the  defendants,  and  that  the  remedy  (if  any)  was  against  tbe 
parties  in  charge  of  the  tug,  and  not  against  the  defendants, — ^thirdly, 
that  the  defendants  were  not  proved  to  have  employed  the  tug  in  any 
way,  and  were  not  responsible  for  damage  caused  by  her, — fourthly, 
that,  admitting  the  tug  was  in  the  common  employ  of  the  plaintiffis 
and  defendants,  the  defendants  were  not  on  the  above  facts  by  law 
liable  to  the  plaintifib  for  an  act  of  negligence  committed  by  the  tug 
while  in  such  common  employ, — fifthly,  that  there  was  no  evidence 
of  the  commission  of  any  act  of  negligence  or  misconduct  by  any 
person,  but  the  damage  resulted  from  pure  accident, — sixthly,  that 
the  occurrence  happened  because  and  while  the  defendants^  vessel  was 
obeying  the  directions  of  the  harbour-master  within  the  limits  of  hh 
jurisdiction,  and  that  the  defendants  were  not  liable,— seventhly,  that 
the  tug  was  the  agent  of  the  Yenilla,  and  in  her  employ,  and  conse- 
quently the  defendants  could  not  by  law  maritime  be  liable  for  the 
act  of  the  tug,  but  that  the  damage  must  remain  where  it  fell. 
'  The  learned  judge,  however,  refused  to  nonsuit,  holding  that,  on 
the  above  facts,  the  defendants  were  liable ;  and  a  verdict  was  given 
for  the  plaintiffs  for  the  amount  claimed. 

The  question  for  the  opinion  of  the  court  is, — whether  the  above 
facts  disclose  any  liability  whatever  against  the  defendants  in  the  said 
action,  or  whether  the  judge  ought  not  to  have  nonsuited  the  plaintiff. 
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Should  the  court  decide  that  the  plaintifib  ought  to  *have  r4ien4 
been  nonsaited^  then  a  noosuit  was  to  be  entered  accordingly,   '- 
with  costs,  including  the  costs  of  this  appeal: (a)  but,  if  the  court 
should  think  that  the  defendants  were  liable,  then  the  verdict  was  to 
stand,  and  the  appeal  be  disniissed  with  costs. 

PhiUfrick,  for  the  appellants,  was  stopped  by  the  court. 

Prentice,  for  the  respondents. — The  only  question  is  whether  there 
was  any  evidence  which  could  be  left  to  a  jury  of  negligence  on  the 
part  of  the  defendants,  not  whether  the  evidence  warranted  the  find- 
ing; for,  that  is  not  the  subject  of  an  appeal.  It  is  submitted  that 
the  bare  fact  of  the  defSandants'  schooner  being  with  their  permission 
towed  astern  of  the  plaintifib'  bri^,  was  strong  evidence  of  negligence. 
The  defendants  are  not  the  less  liable  because  the  owner  of  the  tug 
may  be  liable  also. 

Erlb,  G.  J. — ^The  learned  judge  of  the  county  court  has  left  it  to 
Qs  to  say  whether  the  facts  stated  in  the  case  disclose  any  liability 
whatever  against  the  defendants.  I  am  of  opinion  that  they  do  not 
disclose  any  liability  whatever.  The  facts  are  in  substance  these : — 
The  plaintiffs'  brig  was'  being  towed  by  a  steam-tug  into  Faversham 
Creek.  The  person  in  charge  of  the  tug  took  another  vessel  in  tow 
astern  of  the  plaintiffs'  vesseL  In  going  in,  the  plaintiff'  vessel  by 
some  means  went  aground ;  and  the  defendants'  vessel,  which  was  five 
or  six  fathoms  behind  the  plaintifi&'  vessel,  struck  against  and  injured 
her.  I  cannot  say  that  this  was  the  result  of  negligence  on  r«gn5 
*the  part  of  the  defendants,  unless  they  omitted  to  do  some-  ^ 
thing  which  they  might  and  ought  to  have  done  to  avoid  the  colli- 
sion. I  know  of  nothing  they  could  have  done :  and  the  learned 
judge  of  the  county  court  suggests  nothing.  The  appeal,  therefore, 
most  be  allowed. 

Williams,  J. — I  am  entirely  of  the  same  opinion/ 

WiLLES,  J. — I  am  of  the  same  opinion.  If  it  was  negligence  to 
tow  a  second  vessel  astern  of  the  first,  there  is  no  statement  in  the 
case  that  the  master  of  the  plaintiff'  vessel  made  any  objection  to  its 
being  done. 

Btlbs,  J.,  concurred.  Judgment  reversed,  with  costs. 

(a)  Theie  in  tbli  ooart  foUow  th«  trvat :  see  6o|iroder,  app..  Ward,  reap.,  13  C.  B.  K.  6.  p. 
410  (B.  C.  L.  E.  toL  106). 


TOBIN  and  Another,  Suppliants,  v.  THE  QUEEN.    June  11. 

Ik  is  eompetont  to  the  Crown  (without  loAve)  to  plead  and  demur  to  a  petition  of  right  under 
the  23  A  24  Vict  o.  34,— there  being  nothing  in  that  statute  to  take  away  the  prerogatiye  right 
of  the  Crown  to  plead  double. 

And  the  whole  of  the  allegations  in  the  petition  may  be  put  in  issue  by  a  general  traverse,— 
thoagh,  §€mbU  that  the  oonrt  might  interfere  to  preTent  the  suppliant  from  being  prijudieed  by 
an  embarrassing  plea. 

A  PBTITION  of  right  pursuant  to  the  statute  23  and  24  Vict.  c.  84, 
at  the  suit  of  Thomas  ToDin  and  James  Aspinall  Tobin,  was  delivered 
to  the  solicitor  to  the  Treasury  on  the  24th  of  February  last,  in  the 
following  form : — 
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"In  the  Commoa  Fleas. 

"Yiotoria  Beg. 
"  Let  right  be  dom. 

"Ho  the  Qaeen's  Host  Excellent  Majesty. 

"  Middlesex,    The  Humble  Petition  of  Thomas  Tobin,  of  liver- 

to  wit         pool  in  the  county  of  Lancaster,  and  James  Aspinall 

Tobin,  of  Bastham  House,  Eastham,  in  the  oounty  of 

Chester,  by  Thomas  James  Booke^  their  attorney, 

oF,  &0v 

"Showeth 

"  That  your  suppliants  are  shipowners  and  merchants  carrying  on 
business  in  Liverpool,  iu  the  county  of  Lancasteri  under  the  style  or 
firm  of  Thomas  Tobin  &  Son : 

'^  That  your  suppliants,  as  such  shipowners  and  merchants,  hare  for 
twenty -eight  years  last  past  been  very  lareel  v  engaged  in  the  African 
trade,  ana  for  the  purposes  of  fflioh  traae,  have  established  on  the 
coast  of  Africa,  between  the  4th  and  9th  degrees  of  South  latitude, 
storehouses  and  factories  where  your  suppliants'  vessds  have  been 
used  and  accustomed  to  discharge  their  outward  cargoes  for  the  pm^ 
pose  of  such  cargoes  being  bartered  with  the  natives  on  that  coast  for 
African  produce,  and  where  your  suppliants  have  been  used  and 
accustomed  to  receive  in  return  for  such  cargoes  nalm-oil,  ivory,  gum, 
coffee,  and  other  African  produce,  which  they  have  been  used  and 
accustomed  to  ship  oa  board  their  own  vessels  and  bring  direct  to 
Liverpool : 

"  That,  for  the  purpose  of  smperinlending  and  managing  their  trade 
and  business  on  the  said  coasts  your  suppliants  have  for  about  five 
years  last  past  employed  on  the  said  coast  as  their  head  resident  agent 
there  a  highly  respectable  and  trustworthy  gentleman  of  the  name  of 
Maunsel  Mecham,  well  qualified  to  conduct  and  manage  their  trade 
on  the  said  coast,  and  several  other  responsible  officers  and  servants 
under  the  said  Maunsel  Mecham ;  and,  as  your  suppliants  are  informed 
*&071  ^^^  believe,  all  the  officers  and  servants  ^employed  under  the 
^  said  Maunsel  Mecham  are  highly  respectable  and  trustworthy 
persons,  and  well  qualified  to  eonduct  and  manage  the  said  trade 
under  the  said  Maunsel  Mecham : 

*'  That,  in  the  year  1860,  your  suppliants  through  the  said  Maunsel 
Mecham  purchased  at  Loando  St.  Paul's,  on  the  said  coast,  a  small 
vessel  or  packet-boat,  then  called  The  Mary  and  Isabel,  but  since 
called  The  Britannia,  for  the  purpose  of  carrying  their  goods  and 
merchandise  to  and  from  their  saia  factories  and  storehouses  on  the 
said  coast : 

'*  That  the  said  vessel,  which  at  the  time  of  the  said  purchase  was 
not  registered  as  a  British  ship,  was  purchased  hj  your  suppliants  as 
iiforesaid  for  the  purpose  of  the  same  remaining  and  being  used 
entirely  on  the  saia  coast  in  their  said  trade  there,  and  the  same  was 
never  intended  by  your  suppliants  to  be  brought,  and  in  fitct  never 
was  brought  by  them  after  they  so  purchased  it  as  aforesaid  to  any 
British  port  or  place  where  it  could  be  registered  as  a  British  ship ; 
and,  as  your  suppliants  never  considered  that  it  was  neeesaary  (as 
they  are  advisea  and  believe  that  it  was  not)  that  the  said  vessel 
should  for  the  purpose  of  its  being  used  by  them  in  their  said  trade 
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as  aforesaid  be  registered  as  a  British  ship,  it  never  was  so  registeredi 
and  coDseqaently,  at  the  time  of  its  being  seized  and  destroyed  as 
hereinafter  mentioned,  it  was  not  registered,  and  had  no  right  to  a 
lUitional  flag : 

"That  the  said  vessel  remained  the  property  of  your  suppliants 
from  the  time  of  its  being  so  purchased  by  them  till  it  was  so  seized 
and  destroyed  as  aforesaid,  and  during  all  that  time  was  used  and 
employed  solely  in  their  said  trade,  ana  was  not  iu  any  way  engaged 
in  the  slave^^trade : 

"That,  in  the  month  of  August,  1862,  the  said  vessel  required 
repairs,  and,  being  at  that  time  at  *a  place  called  Landana,  on  r^gQo 
the  said  coast,  where  the  said  repairs  oould  not  be  done,  she  ^ 
was  by  the  directions  and  orders  of  the  said  Maunsel  Mecham  taken 
by  and  under  the  charge  of  William  Mabbs,  a  seaman  in  the  employ 
of  your  suppliants  on  the  said  coast,  to  a  place  on  the  aame  coast 
called  Cabenda,  for  the  purpose  of  having  the  said  repairs  done  at  the 
said  last-mentioned  place  by  Senor  D,  Francisco  Franque : 

"That  the  said  vessel,  when  so  taken  to  Cabenda  aforesaid  for  the 
purpose  of  having  the  said  repairs  done  to  her  as  aforesaid,  had  on 
board  six  barrels  of  palm-oil  as  ballast,  and  seventy  planks  to  be 
nsed  in  the  said  repairs: 

"That  the  said  planks, — which  were  thick  red  African  planks, 
well  adapted  for  repairing  such  a  vessel  as  the  Britannia,  and  not 
easily  procurable,  and  which  were  not  spare  plank  fitted  for  being 
laid  down  as  a  second  or  slave-deck  within  the  meaning  of  the  statutes 
for  the  suppression  of  the  slave-trade, — were  sent  by  the  said  Maunsel 
Mecham  on  board  the  said  vessel  from  Landana  aforesaid  to  Cabenda 
aforesaid  for  the  sole  purpose  of  being  used  by  the  said  Senor  D. 
Franoiaoo  Franque  in  the  said  repairs : 

"  That  the  said  vessel  arrived  at  Cabenda  as  aforesaid  for  the  pur- 
pose of  being  so  repaired  as  aforesaid  on  or  about  the  80th  of  the 
aaid  month  of  August ;  and,  in  consequence  of  there  being  then  no 
caulkers  to  be  procured  to  work  on  the  said  vessel  at  the  said  last- 
mentioned  place,  she  was  on  her  arrival  there  as  aforesaid  dismantled 
and  left  at  proper  moorings  there  until  the  said  repairs  could  be  pro- 
ceeded with,  and  at  the  same  moorings  she  remained  so  dismantled  as 
aforesaid,  and  having  on  board  the  said  barrels  of  palm-oil  as  ballast, 
and  the  said  planks  to  be  used  for  the  said  repairs  as  aforesaid,  from 
that  time  until  on  or  about  the  20th  day  of  September,  1862|  when 
she  *was  seized  as  a  vessel  engaged  in  the  slave-trade,  by  and  pKAo 
under  the  orders  of  Captain  Sholto  Douglas,  then  being  com-  ^ 
mander  of  Your  Majesty's  ship  Espoir,  and  employed  under  the 
authority  of  Your  Majesty  for  the  suppression  oi  the  slave-trade, 
aeeording  to  the  statutes  in  such  case  made  and  provided ;  and,  on 
the  alle^d  ground  that  the  said  ship  was  not  fit  for  a  voyage  to  St. 
Helena,  being  the  place  within  Your  Majesty's  dominions  to  which 
she  ought  to  have  been  taken  for  the  purpose  of  bein^  brought  to 
adjudication  in  the  Vice-Admiralty  cburt  there  touchmg  the  said 
seizure  as  aforesaid,  she  was  afterwards,  on  the  said  last-mentioned 
day,  with  the  said  barrels  of  palm-oil,  the  said  planks,  and  other  goods 
and  property  of  your  suppliants  then  being  on  board  thereof,  oumt 
and  destroyed  by  the  said  Captain  Sholto  Douglas,  so  being  such 


609  TOBIN  V.  THE  QUEEN.    T.  T.  1863. 


commander  and  so  employed  tinder  the  authority  of  Yonr  Majesty  as 
aforesaid,  and  in  the  supposed  exercise  of  his  duties  under  such  last- 
mentioned  authority : 

"  That  the  said  vessel  was  not  at  the  time  of  her  being  so  seized  and 
destroyed  as  aforesaid,  in  any  way  engaged  in  the  slave-trade  or  liable 
to  be  condemned  as  so  engaged : 

"  That  the  value  of  the  said  vessel,  palm-oil,  planks,  and  other 
go6ds  and  property  of  your  suppliants  so  burnt  and  destroyed  as 
aforesaid  amounted  at  the  time  of  their  being  so  burnt  and  destroyed 
to  at  least  the  sum  of  10002. ;  and  that,  by  reason  of  the  premises,  yonr 
suppliants  have  not  only  lost  their  said  vessel,  palm-oil,  planks,  and 
other  goods  and  property  as  aforesaid,  but  have  abandoned  their  said 
African  trade,  and  been  greatly  injured  in  their  credit  and  reputation, 
and  in  their  trade  and  business,  and  have  thereby  sustained  damages 
to  the  amount  of  10,0002 : 

*5101        *  Your  suppliants,    therefore,    humbly    pray   'that  Tow 

^  Majesty  will  be  pleased  to  do  what  is  right  and  just  in 

the  premises,  and  cause  your  suppliants  to  be  reimbursed 

and  compensated  for  the  losses,  aamages,  and  injuries  eo 

sustained  by  them  as  aforesaid* 

"  Dated  the  8d  day  of  February,  1863. 

llS^'w^p^l'  I  Counsel  for  the  said  Thomas  Tobin  and 

Endorsed  on  this  petition  was  a  prayer  for  a  plea  on  behalf  of  Her 
Majesty  within  twenty-eight  days,  otherwise  that  the  petition  migbt 
be  taken  as  confessed.  No  plea  was  put  in  on  behalf  of  Her  Majesty 
within  the  twenty -eight-days :  but,  on  the  24th  of  March,  the  solicitor 
to  the  Admiralty  applied  by  summons  for  and  obtained  an  order  for 
fourteen  days'  time  to  pliead  and  demur ;  and,  after  several  further 
orders,  a  plea  and  demurrer  were  delivered  on  the  11th  of  May,  as 
follows: — 

"  In  the  Common  Pleas. 

"  The  eleventh  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three. 
''  In  the  Matter  of  the  Petition  of  Bight  of  Thomas  Tobin  and 
another. 

"Plea.  And  Sir  William  Atherton,  Knight,  the  Attorney-Creoeral 
for  our  Lady  the  Queen,  on  behalf  of  Her  Majesty,  informs  the  coart 
here  that  the  several  averments  and  statements  contained  in  the  said 
petition  of  right  are  not  nor  is  any  of  them  true  in  fact. 

"Demurrer.  And  the  said  Attorney-General  informs  the  conn 
here  that  the  said  petition  of  right  is  bad  in  substance." 

In  the  margin  of  the  demurrer  was  the  following  note, — "  The  peti- 
"^5111  ^^^^  ^^  right  does  not  show  that  the  *Crown  is  in  law  respon- 
^  sible  for  any  of  the  alleged  unlawful  acts  of  Commander 
Sholto  Douglas." 

No  summons  or  order  having  been  obtained  either  from  the  court 
or  a  judge  giving  leave  to  plead  and  demur,  a  summons  was  taken 
out  by  the  petitioners  on  the  20th'  of  May,  calling  upon  the  solicitor 
to  the  Admiralty  to  show  cause  "  why  an  order  should  not  be  made 
that  the  petition  of  right  might  be  taken  as  confessed,  there  having 
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been  a  fail  are  on  behalf  of  Her  Majesty  to  plead  or  demur  thereto  in 
dae  time  according  to  the  practice  and  coarse  of  procedure  in  such 
case  applicable ;  or  why,  if  a  plea  and  demurrer  were  to  be  deemed  to 
have  been  duly  delivered,  the  plea  should  not  be  struck  out  or 
amended,  the  same  being  so  framed  as  to  prejudice  and  embarrass  the 
fuir  trial  of  the  petition."  Upon  this  summons  coming  before  Keat- 
ing, J.,  at  Chambers,  on  the  22d  of  May,  that  learned  judge,  the  point 
being  a  new  one,  referred  the  parties  to  the  court. 

Kemplay^  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  upon  Her  Majesty's  Attorney-General,  upon  notice  of  the  rule 
to  be  given  to  the  solicitor  to  the  Admiralty,  to  show  cause  why  the 
plea  to  the  petition  of  right  of  the  suppliants  delivered  on  behalf  of 
Her  Majesty  should  not  be  struck  out  or  amended,  the  same  being  so 
framed  as  to  prejudice  the  fair  trial  of  the  said  petition.  He  sub- 
mitted that  the  intention  of  the  statute  was  to  place  these  petitions 
npon  the  same  footing  as  respects  procedure  as  any  ordinary  suit,  and 
consequently  that  it  was  not  competent  to  the  Crown  to  plead  and 
demur  without  leave;  and  that  the  general  traverse  tended  materially 
to  embarrass  the  suppliants,  inasmuch  as  it  put  them  to  proof  of  every 
one  of  the  material  averments  in  their  petition. 

*Erlb,  C.  J. — We  are  all  clearly  of  opinion  that  no  leave   r*5i  o 
to  plead  and  demur  was  necessary.    The  prerogative  right  of  *■ 
the  Crown  to  plead  double  is  not  in  any  way  altered  by  the  23  k  24 
Yict.  c.  34.    The  rule  may  go  upon  the  second  point. 

The  Attorney '  General^  OoUteTf  Q.  C,  and  Weat^  now  showed  cause. — 
This  application  is  based  upon  the  62d  section  of  the  Common  Law 
Procedure  Act,  1862,  15  &  16  Vict.  c.  76,  which  provides,  that.  "  if 
any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court  or 
a  judge  to  strike  out  or  amend  such  pleading,  and  the  court  or  any 
judge  shall  make  such  order  respecting  the  same,  and  also  respecting 
the  costs  of  the  application,  as  such  court  or  judge  shall  see  fit." 
Having  regard  to  the  peculiar  nature  of  this  proceeding,  it  is  sub- 
mitted that  the  plea  is  a  perfectly  right  plea,  and  that  the  d2d  section 
is  wholly  inapplicable  to  it.  That  which  distinguishes  this  from  an 
ordinary  proceeding,  is,  that,  although  wrongful  acts  are  charged, 
they  are  not  imputai  to  the  sovereign  who  is  called  upon  to  answer. 
If  this  had  been  a  proceeding  against  Captain  Sholto  Douglas,  he 
would  have  known  now  far  tne  narrative  contained  in  the  petition 
was  founded  in  fact,  and  what  he  might  admit  and  what  he  was  bound 
to  traverse.  The  Queen's  advisers,  however,  have  no  such  know- 
ledge: they,  therefore,  can  only  put  the  suppliants  to  proof  of  all  the 
facts  essential  to  entitle  them  to  relief;  and  there  is  no  hardship  in 
this  being  done  by  one  general  traverse  instead  of  a  separate  traverse 
of  every  allegation.  Captain*  Douglas,  if  he  had  been  sued,  would 
have  pleaded  the  general  issue  by  statute,  relying  on  the  Slave-Trade 

and 


400 :  and  in  The  Baron  de  Bode's  Case,  8  Q.  B.  208,  289  (E.  C.  L.  R. 
vol.  55),  there  was  a  plea  to  a  petition  of  right,  amongst  others,  in 
the  very  form  here  used.    And  there  is  no  reason  why  the  same 
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general  form  shoold  not  be  adopted  now ;  for,  the  23  &  24  Viot  a  34 
clearly  does  not  contemplate  that  any  change  in  this  respect  shoald 
take  place^  The  7th  section,  which  enacts,  that,  "  so  far  as  the  same 
may  be  applicable,  and  except  in  so  far  as  may  be  inconsistent  with 
this  act,  the  laws  and  statutes  in  force  as  to  pleading,  evidence,  bearing 
and  trial,  security  for  costs,  amendment,  arbitration,  special  cases,  the 
means  of  procuring  and  taking  evidence,  set-off,  appeal,  and  proceed- 
ings in  error,  in  suits  in  equity  and  personal  actions  between  subject 
and  subject,  and  the  practice  and  course  of  procedure  of  the  said 
courts  of  law  and  equity  respectively  for  the  time  being  in  reference 
to  such  suits  and  personal  actions,  shall,  unless  the  court  in  which 
the  petition  is  prosecuted  shall  otherwise  order,  be  applicable  and 
apply  and  extend  to  such  petition  of  right,"  &c.,  does  not,  it  is  sab- 
mitted,  apply  to  the  Attorney-General.  The  ordinary  rules  of  plead- 
ing are  altogether  inapplicable.  And  if  they  were  applicable,  there 
is  no  pretence  for  saying  that  the  suppliants  could  be  at  all  prejudiced 
by  this  general  traverse.  It  informs  them  that  they  must  be  prepared 
at  the  trial  to  substantiate  all  the  material  allegations  in  their  petition, 
or  so  much  at  least  as  may  entitle  them  to  succeed.  The  15th  section 
empowers  the  judges  to  make  rules  and  orders  for  regulating  the 
pleading  and  practice  on  petitions  of  right ;  but  none  have  been  made. 
There  is  nothing  in  the  act  to  alter  or  disturb  the  course  formerly 
*5141  ^^^P^^'  ^^  ^  compel  the  Grown  to  put  the  allegations  of  the 
^  *petition  in  issue  in  any  other  than  the  accustomed  form.(a) 
Bovillj  Q.  C,  and  Kemplay,  in  support  of  the  rule. — The  whole 
scope  and  object  of  this  act  was  to  deal  with  and  to  limit  the  preroga- 
tive of  the  Crown, — to  give  to  the  subject  legal  rights  against  the 
Crown  which  he  did  not  before  possess, — to  put  the  petition  of  right 
in  as  nearly  as  possible  the  same  position  as  a  proceeding  between 
subject  and  subject.  The  statute  recites  that  '^  it  is  expedient  to  amend 
the  law  relating  to  petitions  of  right,  to  simplify  the  procedure  therein, 
to  make  provision  for  the  recovery  of  costs  in  such  cases,  and  to  as- 
similate the  proceedings,  as  nearly  as  may  be,  to  the  course  of  practice 
and  procedure  now  in  force  in  actions  and  suits  between  subject  and 
subject."  The  1st  section  enacts  that,  "  a  petition  of  right  may,  if  the 
suppliant  think  fit,  be  intituled  in  any  one  of  the  superior  courts  of 
common  law  or  equity  at  Westminster  in  which  the  subject-matter  of 
such  petition  or  any  material  part  thereof  would  have  men  cognisable 
if  the  same  had  been  a  matter  in  dispute  between  subject  and  subject, 
and,  if  intituled  in  a  court  of  common  law,  shall  state  in  the  margio 
the  venue  for  the  trial  of  such  petition."  It  then  prescribes  the  form 
of  the  petition.  The  2d  section  enacts  that  the  petition  "  shall  be  lett 
with  the  secretary  of  state  for  the  Home  department,  in  order  that  the 
same  may  be  submitted  to  Her  Majesty  for  Her  Majesty's  gracious 
consideration,  and  in  order  that  Her  Majesty,  if  she  shall  think  fit, 
may  grant  her  fiat  that  right  be  done,"  &c.  The  3d  section  eiiac  s, 
♦5151  ^'^®*'  •upon  Her  Majesty's  fiat  being  obtained  to  such  peiitinn, 
-'  a  copy  of  such  petition  and  fiat  shall  be  left  at  the  office  o(  tlie 
solicitor  to  the  Treasury,  with  an  endorsement  thereon  in  the  form  or 

(a)  See  The  Qaeen  v.  The  Saddlers'  Company,  22  Law  J.,  Q.  B.  451,  which  leaves  it  donbtfal 
whether  the  62d  section  of  the  Common  Law  Procedure  Act,  1852,  applies  to  proeeediB^s  spoa 
a  prerugatlTe  writ  of  maadaBmi* 
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to  the  effect  in  the  schedule  No.  2  to  the  act  annexed,  praying  for  a 
plea  or  answer  on  behalf  of  Her  Majesty  within  twenty-eight  days ; 
and  it  shall  thereupon  be  the  daty  of  the  said  solicitor  to  transmit 
sach  petition  to  the  particular  department  to  which  the  subject-matter 
of  such  petition  may  relate ;  and  the  same  shall  be  prosecuted  in  the 
court  in  which  the  same  shall  be  intituled,  or  in  such  other  court  as 
the  Lord  Chancellor  may  direct."    The  4th  section  enacts  that  "  the 
time  for  answering,  pleading,  or  demurring  to  such  petition  on  behalf 
of  Her  Majesty  shall  be  the  said  period  of  twenty -eight  days  after  the 
same,  with  such  prayer  of  a  plea  or  answer  as  aforesaid,  shall  have 
been  left  at  the  office  of  the  solicitor  to  the  Treasury,  or  such  further 
time  as  shall  be  allowed  by  the  court  or  a  judge :  provided  always 
that  it  shall  be  lawful  for  the  Lord  Chancellor,  on  the  application  of 
the  Attorney-General  or  of  the  suppliant,  to  change  tne  court  in 
which  such  petition  shalf  be  prosecuted,  or  the  venue  for  the  trial  of 
the  same."    The  5th  section  provides  for  the  time  of  answering, 
pleading,  or  demurring  by  private  persons  having  an  interest  in  the 
sabject-matter.    The  6th  section  enacts  that  ''  such  petition  may  be 
answered  by  wav  of  answer,  plea,  or  demurrer  in  a  court  of  equity, 
or  in  a  court  of  law  by  way  of  plea  or  demurrer,  or  by  both  plea  and 
demurrer,  by  or  in  the  name  of  Her  Majesty,  and  by  or  on  behalf  of 
any  other  person  who  may  in  pursuance  hereof  be  called  upon  to 
plead  or  answer  thereto,  in  the  same  manner  as  if  such  petition  in  a 
court  of  equity  were  a  bill  filed  therein,  or,  if  the  petition  be  prose- 
cated  in  a  court  of  common  law,  as  if  the  same  were  a  declaration  in 
a  personal  action,  and  ^without  the  necessity  for  any  inquisi-   r^-iit 
tion  finding  the  truth  of  such  petition  or  the  right  of  the  sup-   L  ^  ^ 
pliant;  and  such  and  the  same  matter  as  woula  be  sufficient  ground 
of  answer  or  defence  in  point  of  law  or  fact  to  such  petition  on  the 
behalf  of  Her  Majesty  may  be  alleged  on  behalf  of  any  such  other 
person  as  aforesaid  [s.  6].  called  on  to  plead  or  answer  thereto."    The 
7th  section  enacts,  that,  "  so  far  as  the  same  may  be  applicable,  and 
except  in  so  far  as  may  be  inconsistent  with  this  act,  the  laws  and 
statutes  in  force  as  to  pleading,  evidence,  bearing  and  trial,  security 
for  costs,  amendment,  arbitration,  special  cases,  the  means  of  procuring 
and  taking  evidence,  set-off,  appeal,  and  proceedings  in  error  in  suits 
in  equity  and  personal  actions  between  subject  and  subject,  and  the 
practice  and  course  of  procedure  of  the  said  courts  of  law  and  equity 
respectively  for  the  time  being  in  reference  to  such  suits  and  personal 
actions,  shall,  unless  the  court  in  which  the  petition  is  prosecuted 
shall  otherwise  order,  be  applicable  and  apply  and  extend  to  such 
petition  of  right :  provided  always  that  nothing  in  this  statute  shall 
be  construed  to  give  to  the  subject  any  remedy  against  the  Crown  in 
any  case  in  which  he  would  not  have  been  entitled  to  such  remedy 
before  the  passing  of  this  act."    The  8th  section  enacts,  that,  '*  in  case 
of  failure  on  behalf  of  Her  Majesty,  or  of  any  such  other  person  as 
aforesaid  [s.  6]  called  upon  to  answer  or  plead  to  such  petition,  to 
plead,  answer,  or  demur  in  due  time,  either  to  such  petition  or  any 
subsequent  stage  of  the  proceedings  thereon,  the  suppliant  shall  be  at 
liberty  to  apply  to  the  court  or  a  judge  for  an  order  that  the  petition 
may  be  taken  as  confessed ;  and  it  shall  be  lawful  for  such  court 
or  judge,  on  being  satisfied   that  there  has  been  such  failure  to 
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plead,  answer,  or  demur  in  due  time,  to  order  tbat  sncli  peti- 
tion may  be  taken  as  confessed  as  against  Her  Majesty  or  such 
*5171    *^^^®^  p&rty  so  making  default;  and,  in  case  of  default  on  the 

-I   behalf  of  Her  Majesty  and  any  other  such  person  (if  any)  called 
upon  as  aforesaid  to  answer  or  plead  thereto,  a  decree  maybe  made  by 
the  court,  or  leave  may  be  given  by  the  court,  on  the  applicatioD  of 
the  suppliant,  to  sign  judgment  in  favour  of  the  suppliant:  provided 
always  that  such  decree  or  judgment  may  afterwards  be  set  aside  by 
such  court  or  judge,  in  their  or  his  discretion,  on  such  terms  as  to 
them  or  him  shall  seem  fit."     The  9th  and  10th  sections  relate  to  the 
form  of  the  judgment;  and  the  11th  and  12th  sections  to  the  mode  of 
enforcing  costs  by  or  against  the  Crown  or  any  other  person  appearing 
or  pleading  or  answering  to  the  petition.    The  obvious  intention  of 
the  statute  was,  to  give  as  nearly  as  may  be  the  same  remedies  agaiDSt 
the  Grown  as  against  a  subject ;  and  for  this  purpose  all  the  rales  as 
to  pleading  and  practice  in  ordinary  cases  are  made  applicable  to  the 
new  proceeding.    Though  called  a  petition  of  ri^ht,  it  is  neither  more 
nor  less  in  substance  than  an  action  or  suit  against  the  Crown ;  and, 
until  the  judges  under  the  power  conferred  upon  them  by  s.  15  make 
rules,  the  proceeding  is  to  be  governed  by  the  existing  rules  of  pleading 
and  practice.  Would  a  plea  like  this  be  permitted  in  an  ordinary  action? 
Assuming  the  facts  upon  which  the  claim  of  the  suppliants  is  fcmnded 
to  have  arisen  partly  here  and  partly  abroad,  this  general  form  of 
traverse  will  materially  affect  their  right  to  the  costs  of  proof.    Why, 
for  instance,  should  they  be  put  to  the  expense  of  proving  that  Cap- 
tain Douglas  was  commander  of  the  Espoir,  or  that  he  was  employed 
on  the  duty  alleged?    It  would  be  frittering  away  the  valuable  privi- 
leges conferred  by  this  act,  to  hold  that  the  petition  is  not  to  be  dealt 
with  in  all  material  respects  as  if  it  were  a  oeclaration  in  an  ordinaiy 
*6181  ^^^^^^'    -^^^  ^^^  suppliants  to  prove  every  averment  in  tbeii 

^  *petition,  whether  material  or  not  ?  [Erlb,  C.  J. — ^The  whole 
constitutes  one  cause  of  action,  which  the  suppliants  are  bound  affirm- 
atively to  make  out.  Williams,  J. — Have  you  a  right  to  throw  upon 
the  Crown  the  burthen  of  selecting  what  averments  are  material  and 
what  are  not,  and  putting  the  former  only  in  issue?]  It  is  submitted 
that  we  are.  The  way  in  which  the  prerogative  of  the  Crown  is 
affected  by  acts  of  parliament,  is  well  illustrated  by  two  cases  in  Ba- 
con's Abridgment,  Prerogative  (E)  5.  "  By  an  act  of  parliament,  22 
Car.  2,  c.  11,  the  parishes  of  St.  Michael,  Wood  Street,  and  St  Mary, 
Staining,  in  London,  were  united  and  established  as  one  parish  church; 
and  it  was  provided  that  the  first  presentation  should  be  made  by  the 
patron  of  such  of  the  said  churches  the  endowments  whereof  were  of 
the  greatest  value.  The  King  was  patron  of  St.  Mary,  Staining  (of 
far  less  value),  and  a  common  person  patron  of  St.  Michael,  Wood 
Street,  who  presented  Mr.  Crooke.  On  a  caveat  entered  against  the 
institution,  it  was  determined  by  civilians,  by  the  advice  of  lawyers  at 
Doctors  Commons,  that  this  statute,  though  in  the  affirmative,  and 
without  any  negative  words,  extended  to  and  so  far  bound  the  King 
as  to  deprive  him  of  any  preference  he  might  have  by  his  prerogativei 
as  in  cases  where  his  interest  is  intermixea  with  others ;  and  that  the 
act  of  parliament  giving  a  new  estate  to  the  King,  and  prescribing  the 
manner  of  enjoyment,  the  method  limited  must  take  place  of  the 
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King's  prerogative.''  Again,  "  hj  a  private  act  of  parliament,  1  James 
2,  the  parish  of  St.  James  was  taken  out  of  the  parish  of  St.  Martin, 
and  made  an  independent  parish ;  and  it  was  provided  bj  the  statute 
that  Dr.  Tenison,  the  then  Vicar  of  St.  Martin's,  should  be  the  first 
rector  of  St.  James's  parish,  and  that  the  patronage  of  the  advowson 
should  belong  to  the  Bishop  of  London  and  Lord  *Jermin  r«gi  g 
alternis  vicibus, — the  first  rector  after  vacation  by  Dr.  Teuison  ^ 
to  be  presented  by  the  Bishop  of  London,  and  the  next  by  the  Lord 
Jermin  and  his  heirs,  and  so  on.  Dr.  Tenison  was  promoted  to  the 
bishopric  of  Lincoln,  by  which  the  church  of  St.  James  became  void: 
and  it  was  adjudged,  that,  although  it  was  by  the  statute  expressly  ap- 
pointed that  the  Bishop  of  London  should  present  upon  the  avoidance, 
yet  the  statute  designed  only  to  direct  the  methods  and  turns  between 
the  patrons,  and  not  to  exclude  the  King  of  his  prerogative ;  and, 
although  this  was  a  church  newly  erected,  yet  the  King  having  the 
prerogative  to  present  to  all  churches  where  the  incumbent  is  pro- 
moted, shall  have  it  in  this  church  when  it  is  erected." 

Erlk,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  suppliants  have  brought  into  this  court  their  petition  of  right, 
and  that  petition  describes  that  which  would  perhaps  constitute  a 
good  cause  of  action  if  alleged  against  a  subject,  viz.  that  their  vessel 
was  seized  and  destroyed  without  justifiable  cause.    I  may  here  ob- 
serve, that,  if  this  had  been  a  declaration  for  a  trespass,  the  cause  of 
action  would  have  been  expressed  in  technical  language ;  whereas,  this 
petition  of  right,  instead  of  describing  the  claim  in  a  concise  manner, 
uses  the  most  vague  and  general  terms;  and  no  doubt  it  is  purposely 
so  framed.    The  Attorney- General,  on  behalf  of  the  Crown,  besides 
demurring  on  the  ground  that  the  petition  of  right  is  bad  in  substance, 
as  disclosing  no  liability  in  the  Crown  for  the  alleged  unlawful  acts 
of  Commander  Douglas,  has  pleaded  that  the  several  averments  and 
statements  contained  in  the  petition  of  right  are  not  nor  is  any  of  them 
true  in  fact.    The  suppliants,  therefore,  to  establish  their  claim,  would 
*have  upon  that  traverse  to  prove  so  many  of  the  material  r^goQ 
statements  in  their  petition  as  would  show  their  right  if  this  ■- 
were  a  contest  between  subject  and  subject    The  immaterial  aver- 
ments may  always  be  disregarded.    The  Attorney-General,  on  behalf  of 
the  Grown,  claims  a  right  to  make  a  general  and  comprehensive  denial  of 
the  suppliants'  right  to  redress,  and  to  call  upon  tnem  to  establish  by 
affirmative  evidence  that  Her  Majesty's  officer  did  wrong.    That  which 
they  are  thus  called  upon  to  prove  is  one  single  proposition  involv- 
ing several  steps.    They  must  prove  that  their  vessel  was  engaged  in 
lawful  trade,  and  not  connected  with  the  unlawful  traffic  in  slaves.    If 
they  prove  that,  and  that  she  was  wrongfully  destroyed  by  Captain 
Douglas,  it  may  be  that  they  will  have  proved  enough  to  call  upon 
the  Crown  for  an  answer.    It  is  said  that  this  general  traverse  is  calcu- 
kted  to  embarrass  the  suppliants  on  the  trial,  and  that  the  Crown 
should  have  taken  a  separate  issue  on  each  material  allegation  in  the 
petition  of  right.    I  am  of  opinion,  that,  if  that  proposition  could  be 
sustained,  the  trial  would   w  very  much  embarrassed.     Upon  the 
general  denial,  the  jury  would  have  to  decide  whether  the  suppliants 
had  proved  the  material  facts  without  which  they  would  not  be  en- 
titlea  to  any  redress.    The  whole  would  go  as  one  question  to  them, 
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wd  that  question  v^oald  be  tried  in  a  oonvenient  and  practical  man- 
ner.   B4it,  if  there  were  to  be  separate  issues  on  each  of  the  material 
allegations  in  the  petition,  there  would  be  so  many  questions  to  pot  to 
the  jury  that  mucn  embarrassment  would  ensue.    It  is  urged  that  tbe 
suppliants  are  placed  at  great  disadvantage  as  regards  costs  if  they 
are  bj  this  form  of  pleading  compelled  to  proye  every  statement  in 
their  petition.    But  I  think  the  Grown  has  full  right  to  plead  in  this 
general  form.    I  see  great  inconvenience  that  might  result  from  the 
•5911  ^^^^  *being  required  to  put  in  issue  particular  parts  of  the 
-'  statement  and  admit  the  rest :  but  I  see  no  great  harm  in  leav> 
ing  the  suppliants  to  the  consequences  of  a  failure  to  establish  any 
part  of  their  complaint    It  is  said  that  the  7th  section  of  the  23  k  24 
Vict.  c.  84  is  conclusive,  and  that  the  legiblature  has  thereby  taken 
away  to  a  certain  extent  the  prerogative  of  the  Grown,  by  subjecting 
the  petition  of  right  to  all  the  ordinary  rules  of  pleading.     But  I  do 
not  think  that  conclusion  is  warranted  by  the  language  which  the 
legislature  has  used.    The  2d  and  8d  sections,  upon  which  we  re- 
cently had  so  much  discussion  in  this  court  in  the  case  of  O'Mallej 
Irwin  «.  Sir  George  Grey,  show  that  the  prerogative  of  the  Crown  is 
retained.    The  dth  section,  upon  which  some  reliance  has  been  placed, 
does  not  relate  to  the  form  of  pleading,  but  merely  takes  away  the  in- 
quisition on  the  petition  of  right.     The  7th  section,  which  relates  to 
the  mode  of  procedure,  says  that  **90  far  cu  the  same  may  be  applicable, 
and  excq)t  in  so  far  as  may  be  inconsistent  until  this  act,  the  laws  and 
statutes  in  force  as  to  pleading,  &c.,  in  suits  in  equity  and  personal 
actions  between  subject  and  subject,  and  the  practice  and  course  of 
procedure  of  the  said  courts  of  law  and  equity  respectively  for  the 
time  being  in  reference  to  such  suits  and  personal  actions,  shall,  un- 
less the  court  in  which  the  petition  is  prosecuted  shall  otherwise  order, 
be  applicable  and  applv  and  extend  to  such  petition  of  right/'    I 
agree,  that,  if  this  had  been  an  action  against  Captain  Douglas,  this 
general  form  of  traverse  would  have  been  bad :  but,  lookin?  at  the 
nature  of  this  petition,  and  at  the  vague  statements  contained  in  it,  I 
am  of  opinion  that  the  rules  of  procedure  which  govern  the  proceed- 
ings between  subject  and  subject  are  wholly  inapplicable,  and  that 
*5221  ^^^  Crown  has  a  right  to  deny  in  general  terms  the  truth  ^of 
-'  the  whole  of  the  statement  which  the  suppliants  rely  on  as 
constituting  their  claim  of  right. 

Williams,  J. — I  am  of  the  same  opinion.  The  plea  here  pleaded 
by  the  Crown  amounts  to  what  in  former  times  was  called  the  general 
issue,  which  put  the  plaintiff  to  proof  of  all  the  material  averments 
necessary  to  support  his  claim.  I  know  of  no  rule  of  law,  and  there 
is  nothing  in  the  recent  statute,  which  prevents  the  Crown  from  doing 
this.  It  is  said  that  the  court  may,  in  the  exercise  of  its  discretion 
under  the  62d  section  of  the  Common  Law  Procedure  Act,  1852, 
prevent  the  Crown  from  availing  itself  of  this  right  because  its  exer- 
cise tends  to  embarrass  the  fair  trial  of  the  petition.  Undoubtedly, 
the  courts  have  on  many  occasions  thought  tnemselves  warranted  in 
compelling  the  amendment  of  pleadings  which  they  have  considered 
to  be  calculated  to  embarrass  the  opposite  party  in  the  conduct  of  the 
action  or  defence  generally :  and,  if  it  had  appeared  to  the  court  in 
this  case  that  the  suppliants  were  likely  to  be  prejudiced  or  embar- 
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rassed  by  the  generality  of  the  traversey  I  am  far  from  saying  that  we 
should  not  have  had  power  to  interpose.  Bat  I  think  that  is  by  no 
means  made  out.  And  I  think  it  would  be  oppressive  towards  the 
Crown  if  it  were  obliged  to  pick  out  from  this  petition  such  of  the 
allegations  contained  therein  as  are  material,  and  8peci£cally  traverse 
them. 

WiLL£S,  J. — I  am  of  the  same  opinion.    I  apprehend  that  when 

this  question  is  closely  looked  at,  it  wiU  be  found  that  it  was  disposed 

of  in  the  refusal  of  the  rule  on  the  ground  that  the  prerogative  of  the 

Crown  remains  unaffected  by  the  statute.    At  common  law  it  is  clear 

that  the  Grown  was  not  precluded  from  pleading  double,  or  pleading 

and  demurring.    I  speak  with  *the  sanction  of  the  highest  psoQ 

authority  when  I  say  that  the  right  of  the  Crown  to  plead  double  ^ 

was  unaffected  by  any  of  the  statutes  or  rules  of  court  relating  to 

pleading  and  procedure.    And  this  applied  not  only  to  the  prooeed- 

ings  on  a  petition  of  right,  but  also  to  the  monstrans  de  droit  and 

traverse  of  office.    In  Manning^s  Exchequer  Practice,  App.  D.,  p.  225, 

will  be  found  an  instance  of  the  Attorney-General,  in  a  replication  on 

behalf  of  the  Grown,  taking  issue  on  a  variety  of  matters  alleged  in 

the  plea.    It  is  true  that  each  allegation  was  introduced  by  the  words 

"for  further  replication,"  &a;  still  this  is  an  exceedingly  strong 

authority  to  show  the  exercise  of  the  prerogative  right.    That  being 

so,  then  came  Mr.  BovilFs  act,  to  amend  the  law  relating  to  petitions 

of  right,  to  simplify  the  proceedings,  and  to  make  provisions  for  costs. 

The  6th  section  enacts  that  such  petition  of  right  "  may  be  answered 

by  way  of  answer,  plea,  or  demurrer  in  a  court  of  equity,  or  in  a 

court  of  comuK>n  law  by  way  of  plea  or  demurrer,  or  by  both  pleas 

and  demurrer,  by  or  in  the  name  of  Her  Majesty's  Attorney-General 

on  behdf  of  Her  Majesty,  and  bv  or  on  behalf  of  any  other  person 

who  may  in  pursuance  hereof  be  called  upon  to  plead  or  answer 

thereto,  in  the  same  manner  as  if  such  petition  in  a  court  of  equity 

were  a  bill  filed  therein,  or,  if  the  petition  be  prosecuted  in  a  court  of 

law,  as  if  the  same  were  a  declaration  in  a  personal  action,  and  without 

the  necessity  for  any  inquisition  finding  the  truth  of  such  petition  or 

the  right  of  the  suppliant."    This  is  in  terms  an  enabling  clause. 

Then  comes  the  7th  section,  upon  which  so  much  reliance  has  been 

placed, — ''  So  far  as  the  same  may  be  applicable,  and  except  in  so  far 

as  may  be  inconsistent  with  this  act,  the  laws  and  statutes  in  force  as 

to  pleading,  evidence,  hearing  and  trial,  security  for  costs,  amendment, 

arbitration,  special  cases,  the  means  of  procuring  and  taking  evidence, 

*set-off,  appeal,  and  proceedings  in  error  in  suits  in  equity  and  r«524 

personal  actions  between  subject  and  subject,  and  the  practice  and  ^ 

course  of  procedure  of  the  said  courts  of  law  and  equity  respectivelv 

for  the  time  being  in  reference  to  such  anits  and  personal  actions,  shall, 

unless  the  court  in  which  the  petition  is  prosecuted  shall  otherwise 

order,  be  applicable  and  apply  and  extend  to  such  petition  of  right." 

Now,  the  law  with  respect  to  double  pleading  has  no  reference  to 

pleading  by  or  on  behalf  of  the  Crown.    Under  this  statute,  a  subject 

who  is  maoe  party  to  a  petition  of  right  may  plead  «nd  demur  thereto 

by  leave  of  tae  court :  but  it  is  uuMoeesary  for  4be  Attomey^General 

to  resort  to  ^be  sti^ute  to  enable  him  to  do  what  the  law  enabled  him 

to  do  befbfe.    I  cannot  hf^  thinking,  tha^  if  Mr.  Bovill  had  been 
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addressing  himself  to  us  in  his  capacitv  of  legislator,  he  would  not 
have  urged  the  arguments  we  have  heard  to-day.  I  can  see  no  henefit 
that  could  arise  from  giving  the  sanction  of  the  court  to  the  course  of 

S  leading  which  the  Attorney -General  on  behalf  of  the  Crown  may 
eem  advisable:  but  I  can  see  something  very  unseemly  in  a  contest 
before  the  court  as  to  his  right  to  adopt  it.  Much  larger  powers  than 
this  are  confided  to  Her  Majesty's  Attorney-General :  ana  the  proba- 
bility of  an  abuse  of  the  discretion  conferred  upon  him  is  so  very  re* 
mote,  that  no  practical  inconvenience  can  result  from  its  exercise. 
We  are  called  upon  to  interfere  in  this  case  because  the  form  of  tra- 
verse is  calculated  to  embarrass  the  trial.  I  am  unable  to  see  how  it 
can  do  so.  This  is  not  the  case  of  an  ordinary  pleading.  The  petition 
consists  for  the  most  part  of  evidence.  It  is  true  that  such  a  general 
traverse  as  this  could  not  be  pleaded  to  an  ordinary  declaration:  hot 
that  is  because  a  subject  cannot  plead  more  than  one  traverse  without 
*52n1  ^^^  leave  of  the  court  I  would  add,  in  conclusion,  that,  if  any 
^  *case  should  arise  in  which  a  plea  of  this  description,  even  by 
the  Attorney- General,  was  shown  to  embarrass  the  suppliant  in  his 
proceeding,  the  court  I  apprehend  would  have  ample  power  to  inter- 
fere to  prevent  injustice  being  done. 

Byles,  J. — I  am  of  the  same  opinion.  The  petition  in  this  case 
consists  of  a  long  rambling  statement  containing  some  allegations  that 
are  material  and  very  many  that  are  wholly  immaterial.  vTho  is  to 
separate  the  one  from  the  other?  Clearly  it  is  for  the  suppliants,  and 
not  for  the  advisers  of  the  Crown,  to  consider  what  is  material  and 
requisite  to  prove,  and  what  not.  If  we  were  to  hold  that  the  general 
traverse  is  bad,  there  is  nothing  to  prevent  the  Attorney -General  fh>m 
traversing  every  single  allegation  in  the  petition:  and  thus  the  record 
would  be  infinitely  more  embarrassed  than  it  could  be  by  being  left  in 
its  present  state.  I  cannot  help  thinking  that  the  suppliants  are  under 
great  obligation  to  the  court  for  arresting  their  footsteps  in  due  time. 
Erle,  C.  J. — The  costs  of  this  rule  will  be  costs  in  the  cause  for 
the  Crown.  Bule  discharged. 


,  -0 AT   ♦EDWARDS  and  Others  v.  THE  KILKENNY  AND  GREAT 
^"^^J      SOUTHERN  AND  WESTERN  RAILWAY  COMPANY. 

June  11. 

The  court  will  not  grant  a  rule  (under  the  8  &  9  Viot.  e.  16,  8.  36)  for  a  Boire  facias  afaiBft 
a  party  as  a  shareholder  in  a  joint-stook  oompany,  upon  a  judgment  obtained  agaiaat  theeom- 
piiny,  unleas  the  affidavits  disclose  reasonable  grounds  for  belieTing  that  the  party  aonghl  to  be 
charged  is  a  shareholder.  The  fact  of  his  having  applied  for  and  received  an  aUotmeBt  of 
shares,  and  paid  a  deposit  thereon,  is  not  enongh. 

C.  CoLERiDOB,  on  a  former  day  in  this  term,  on  behalf  of  the 
plaintiff,  who  had  obtained  a  judgment  against  the  company,  obtained 
a  rule  calling  upon  one  Henry  TrewoUa  to  show  cause  why  a  writ  or 
writs  of  scire  facias  should  not  be  issued  forth  against  him  as  a  share- 
bolder  of  the  company,  to  enable  the  plaintifib  to  have  execution  upon 
the  said  judgment  to  satisfy  the  plaintiffs  for  the  residue  unpaid  on 
such  judgment,  amounting  to  110021|  to  the  extent  of  the  said  Henry 
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Trewolla's  shares  in  the  capital  of  the  said  compan  j  not  paid  up,  pur* 
snant  to  the  Companies  Clauses  Consolidation  Act,  1845.(a) 

The  affidavits  upon  which  the  rale  was  obtained  stated  that  the 
plaintiff  were  emplojed  by  the  'defendants  as  their  solicitors,  r^ro^ 
and  as  sach  the  defendants  became  indebted  to  them  for  business  '- 
done  for  them  from  the  year  1847  to  the  year  1854 ;  that  such  costs  were 
duly  taxed  and  allowea  at  the  sum  of  54841.  28.  bcL ;  that,  on  the  9th 
of  December,  1864,  an  action  was  commenced  by  the  plaintifiTs  in  this 
court  against  the  defendants,  who  were  a  company  incorporated  by 
act  of  parliament  9  &  10  Vict.  c.  ccclx.,  in  which  act  the  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  16)  is  incorporated, 
and  that  final  judgment  was  recovered  in  such  action  on  the  18th  of 
December  following  for  44187.  15tf.  lOd.  debt,  and  82.  Ss.  costs ;  that 
the  defendants  were  justly  and  truly  indebted  to  the  plaintiffs  in  the 
sum  of  44182. 155.  lOd.  for  work  done,  &c.,  and  in  82.  8«.  the  costs  of 
the  said  judgment,  and  that  there  was  then  remaining  due  to  the 
plaintiff  and  unpaid  on  the  said  judgment  the  sum  of  11002.  or  therea- 
bouts ;  that,  on  the  29th  of  December,  1854,  a  writ  of  fi.  fa.  was  issued 
Id  the  action,  directed  to  the  sherifi^  of  London,  commanding  them  to 
levy  the  amount  recovered  in  the  said  action  on  the  goods  and  chattels 
of  the  defendants,  to  which  the  sherifib  returned  nulla  bona;  that  there 
18  Dot  now  nor  has  there  been  for  some  years  past  any  acting  secretary 
of  the  above-named  company ;  that  the  company  have  not,  nor  ever 
had,  any  lands,  chattels,  property,  or  effects  either  in  England  or 
Ireland  whereon  the  plaintiff  could  or  can  levv  the  amount  of  the 
judgment  in  this  action,  or  any  part  thereof;  tnat  the  deponent  had 
inspected  the  books  of  the  company  and  the  sealed  registers  of  share- 
holders therein,  and  from  the  information  thus  obtained  and  otherwise 
he  alleged  that  Henry  Trewolla  is  a  shareholder  of  the  above-named 
company,  and  that  his  name  is  on  the  sealed  registers  of  shareholders 
in  the  said  company  for  the  years  1858  to  1854,  both  inclusive,  as  the 
holder  of  *five  shares  of  the  value  of  202.  each,  upon  which  the  r^Rog 
sum  of  22.  lOtf.  per  share  has  been  paid.  ^ 

Kingdon  on  a  subsequent  day  showed  cause,  upon  an  affidavit  in 
which  Mr.  Trewolla  deposed  that  his  wife  was  the  daughter  of  Samuel 
Stokes  who  died  at  Liverpool  in  or  about  the  month  of  January, 
1850,  insolvent;  that  no  one  ever  administered  to  the  effects  of  the 
said  Samuel  Stokes,  but  that,  after  his  death,  the  deponent  examined 
the  papers  in  his  possession  at  the  time  of  his  death,  and  amongst 
them  found  a  packet  containing  scrip  and  share  certificates  in  vari- 
ous companies,  and  amongst  such  certificates  he  found  a  paper 
which  purported  to  bear  date  the  17th  of  September,  1846,  and  pur- 
ported that  Mr.  Henry  Trewolla  had  left  with  the  secretary  of  The 

(a)  S.  36,  which  enacts,  that,  "if  any  execution,  either  at  law  or  in  eqaity,  shall  hare  been 
i^soed  against  the  property  or  effects  of  the  company,  and  if  there  cannot  be  found  suiflcient 
whereon  to  levy  saeb  execution,  then  such  execution  may  be  issued  against  any  of  the  share- 
holders to  the  extent  of  their  shares  respectively  in  the  capital  of  the  company  not  paid  up : 
Prorided  always  that  no  such  execution  shall  issue  against  any  shareholder  except  upon  an 
order  of  the  court  in  which  the  action,  suit,  or  other  proceediog  shall  have  been  brought  or 
instituted,  made  upon  motion  in  open  court,  after  sufficient  notice  in  writing  to  the  persons 
sought  to  be  charged ;  and  upon  such  motion  such  court  may  order  execution  to  Issue  aeeord* 
ingly ;  and,  for  the  purpose  of  ascertaining  the  names  of  the  shareholders,  and  the  amount  of 
the  cApUal  remaining  to  be  paid  up  on  their  respective  shares,  it  shall  be  lawful  for  any  person 
ehtided  to  any  such  execution,  at  all  reasonable  times,  to  inspect  the  register  of  shareholden 
without  foe." 
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Kilkenny  and  Oreat  Soutbern  and  Western  Railway  scrip-certifioates 
for  five  shares  to  be  excbanged  for  certifk^ates  under  the  seal  of  tbmr 
railway ;  that  the  deponent  never  had  or  possessed  any  scrip-certi6- 
cates  for  any  shares  in  the  said  railway,  nor  bad  be  ever  left  any  scrip- 
certificate  for  shares  with  the  secretary  of  the  said  railway  to  be 
exchanged  for  certificates  under  the  seal  of  the  said  railway,  nor  did 
he  ever  apply  for  or  obtain,  or  authorize  the  said  Samuel  Stokes  or 
any  other  person  to  apply  for  or  obtain  any  scrip  or  other  certificates 
or  shares  or  any  interest  whatever  in  the  said  railway,  or  in  the  above- 
named  defendants'  company,  for  him  or  in  his  name,  nor,  until  he  dis- 
covered the  said  paper- writing,  did  he  ever  know  that  any  scrip-certi- 
ficate for  shares  in  the  said  railway  bad  been  applied  for  or  obtained 
in  his  name;  that  he  supposed  the  said  Samuel  Stokes  must  have 
applied  for  and  obtained  the  said  scrip-certificate  in  his  name,  but 
without  his  knowledge  or  consent,  for  the  purpose  of  obtaining  a 
*5291   ^^^S^^  allotment  of  shares  than  he  could  ^otherwise  have  ob- 
-I   tained;  that  the  deponent  was  shortly  afterwards  seized  witk 
a  severe  illness ;  that  some  time  in  the  latter  part  of  the  year  1850, 
the  deponent  was  for  the  first  time  informed  by  his  wife,  that,  in  the 
month  of  October  previously,  she  had  oi>ened  a  letter  addressed  to 
him  by  Messrs.  Attdnson  k  Pilgrim,  bearing  date  the  24th  of  Octo- 
ber, 1850,  and  demanding  payment  of  certam  calls  and  interest  on 
five  shares  alleged  to  be  held  by  him  in  the  above-named  d^endants' 
company,  and  being  as  he  believed  the  shares  referred  to  in  the  paper- 
writing  before  mentioned,  and  that,  fearing  that  if  legal  proceedings 
were  taken  against  him  as  threatened  in  the  said  letter,  it  might  bring 
on  a  recurrence  of  his  said  illness,  she  had  without  his  knowledge 
borrowed  52.,  the  amount  of  the  calls  mentioned  in  tbe  said  letter, 
from  his  brother  Bichard  Trewolla,  and  had  procured  her  nephev 
Edward  Jones  to  forward  that  sum  to  the  solicitors  whose  names  were 
subscribed  to  the  said  letter,  in  payment  of  the  said  calls,  and  that 
up  to  that  time  the  deponent  had  no  knowledge  whatever  of  the  said 
letter  or  of  its  contents  or  subject-matter ;  and  that  he  had  never  held 
or  possessed  any  shares  or  share  or  scrip-certificate  for  any  shares  or 
share,  or  any  interest  whatever  in  the  company,  or  authorized  any 
person  to  hold  or  possess  any  shares  or  share  or  any  interest  whatever 
in  the  said  company  for  him  or  in  his  name,  nor  had  he  ever  author- 
ized any  shares  or  share  in  the  said  company  to  be  registered  in  his 
name. 

The  wife,  and  the  nephew,  Edward  Jones,  also  made  affidavits  veri- 
fying their  part  in  the  transaction,  as  above  alleged. 

Coleridge,  in  support  of  his  rule. — The  fact  of  TrewoUa's  name 
*5801  ^^^°S  ^^  ^^®  register  of  shareholders  is  *primfi  facie  evidence 
^  that  he  is  a  shareholder.  In  The  Bank  of  England  v.  Johnson, 
8  Exch.  598,  where  a  member  of  a  banking  copartnership  sold  his 
shares  before  the  date  of  tbe  contract  on  which  the  company  was  sued, 
and  his  name  had  been  omitted  in  the  return  made  to  the  stamp-office 
(under  7  0. 4,  c.  46),  a  wrong  form  having  been  adopted, — it  was  held 
that  the  question  as  to  his  bein^  a  shareholder  at  the  time  of  the  con- 
tract was  still  a  mister  to  be  tned  on  a  scL  fa.  {Erls,  G.  J. — There 
the  party  was  a  sbavehokler :  here,  it  was  sworn  that  Trewolla  is  not 
entitled  to  a  share.]    That  will  be  a  question  for  the  jury  on  the  trial 
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^  [Erlb,  C.  J. — ^The  8ci.  fa.  is  to  go  against  a  shareholder.    Btlks,  J. 
'^Tbe  coart  cannot  order  a  sci.  &.  to  issue  antil  some  eridenoe  is  pro- 
duced to  show  that  the  party  against  whom  it  is  prayed  is  a  share- 
bolder.]    The  register  is  prim&  facie  evidenoe:  8  &  9  Yict  c.  16,  s. 
28.    In  Clowes  v.  Brettell,  11  M.  &  W.  461,  by  an  act  of  parliament 
(4  &  5  Yict.  c.  Ixxxix.),  for  creating  a  joint-stock  company  (The  Pat- 
ent Rolling  and  Compressing  Iron  Company),  it  was  enacted  (s.  20) 
that  the  company  should  cause  to  be  enrolled  in  Chancery  a  memorial 
of  the  names,  residences,  and  descriptions  of  the  shareholders  of  the 
company.     Another  clause  (s.  82)  provided  that  the  expenses  of  ap- 
plying for  and  obtaining  the  act  should  be  paid  out  of  the  funds  of 
the  company  in  preference  to  all  other  payments  whatsoever.    The 
memorial  enrolled  under  the  act  contained  the  names  of  John  Batty, 
carrier  of  Wolverhampton,  and  of  William  Byton ;  and,  on  applica- 
tion for  a  sci.  fa.  to  have  execution  under  the  act  against  William 
Batty  and  William  Byton,  in  an  action  for  an  expense  incurred  in 
obtaining  the  act,  it  was  sworn,  on  the  part  of  the  plaintiffs,  that  Wil- 
liam Batty  was  by  mistake  called  ana  inserted  in  the  memorial  as 
John  Batty :  for  the  parties  against  whom  the  application  *was  r<tggi 
made,  it  was  sworn  that  there  was  no  such  person  as  William  ^ 
Batty  who  was  a  shareholder  of  the  company,  and  also  that  Byton 
was  not  a  shareholder, — and  yet  it  was  held  that  these  counter-allem- 
tions  were  no  answer  to  the  application  for  the  scire  feieias ;  Parke,  B., 
saying,  '*  If  the  allegation  that  these  parties  are  not  really  sharehold- 
ers be  true,  they  may  plead  it  to  the  scire  facias,  and  mey  will  b& 
safe."     [WiLLSS,  J.— There  the  application  was  made  promptly. 
Here,  the  plaintiff  have  allowed  several  years  to  elapse,  whereby 
much  greater  difficulty  is  placed  in  the  way  of  the  parties  called  upon. 
Under  such  circumstances,  it  behoves  us  to  be  very  cautious  how  we 
put  them  to  the  inconvenience  of  such  a  proceeding  as  this.    Eblx, 
C.  J. — I  see  no  evidence  that  Trewolla  is  a  shareholder.    In  The 
Waterford,  Wexford,  and  Dublin  Bailway  v.  Pidoock,  8  Exch.  879, 
the  defendant  by  letter  requested  the  provisional  committoe  to  allot 
him  one  hundred  shares  in  a  proposed  railway  company.    In  answer 
he  received  the  following  letter,— "  Sir,  The  provisional  committee 
having  allotted  to  you  fiftv  shares  of  202.  each  in  this  undertaking,  I 
am  instructed  to  request  that  you  will  pay  a  deposit  upon  them  of  12. 
10^.  per  share  on  or  before  the  80th  instant  to  one  of  the  following 
bankers,"  &c.,  &a    "I  beg  also  to  inform  you  that  scrip-certificates 
for  the  above  number  of  shares  will  be  delivered  to  you  in  exchange  for 
this  letter  and  the  banker's  receipt  for  the  deposit,  after  the  execution  \ 
of  the  parliamentary  contract  and  subscribers'  agreement,  which  wiU'l 
lie  for  your  signature  at  this  office  on  and  after  Monday,  the  80th. 
instant."    At  the  foot  of  the  letter  was  the  following  memorandum,--* 
'-  The  shares  allotted  to  you  will  be  considered  forfeited,  if  the  deposit 
be  not  paid  within  the  period  specified  above ;  and  the  parliamentary 
contract  and  subscribers'  agreement  must  be  signed  on  or  before  the 
26th  of  *  August,  1845."   Thu  defendant  paid  the  deparit,  but  did  .^^^2 
not  sign  the  parliamentary  contract  or  subscribers^  aareement.   The  ■- 
company  was  afterwards  incorporated,  and  the  defendant's  name  was 
placed  on  the  sealed  register  of  shareholders.    In  an  action  for  calls, 
it  was  held  that  the  defendant  was  not  a  shareholder,  and  that  the 
C.  B.  N.  S.,  VOL.  xiv. — 21 
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above  circumstances  were  an  answer  to  the  primft  facie  case  arising 
(under  the  8  &  9  Vict.  c.  16,  s.  28)  from  the  production  of  the  register 
containing  the  defendant's  name.(a)]  In  The  Newry  and  Enniskillia 
Railway  Company  v.  Ooombe,  8  Exch.  565,  574,  Parke,  B.,  says: 
"  The  words  (in  s.  8  of  the  8  &  9  Vict.  c.  16)  '  every  person  who  shall 
have  subscribed,'  mean  '  every  person  who  shall  have  contracted  to 
subscribe.' "  [Willes,  J. — TrewoUa's  affidavit  shows  that  the  shares 
in  question  were,  without  his  sanction  or  knowledge,  obtained  by  his 
father-in-law  Stokes  in  his  name.  Does  it  appear  that  TrewoUa  sigoed 
the  deed  ?]  The  affidavits  do  not  show  how  the  fact  is.  But  that 
may  be  ascertained  by  an  inspection  of  the  deed. 

Eble,  G.  J. — We  must  have  reasonable  evidence  that  the  party 
sought  to  be  charged  is  really  a  shareholder  before  we  allow  the  scire 
facias  to  go.  If  it  be  manifest  upon  the  materials  before  us  that  the 
proceeding  must  resull  in  a  nonsuit  or  a  verdict  for  the  defendant,  it 
*5331  ^^^^  ^  imposing  great  hardship  and  injustice  on  *the  party 

^  to  put  him  upon  his  defence.  Let  the  case  stand  over  until 
to-morrow ;  and  in  the  meantime  the  deed  may  be  referred  to  in  order 
to  ascertain  whether  TrewoUa's  name  appears  on  it. 

Coleridge  now  produced  an  affidavit  of  the  managing  clerk  of  the 
plaintiff'  attorneys,  who  deposed  that  he  had  caused  all  the  papers 
relating  to  The  Kilkenny  and  Great  Southern  and  Western  Bailway 
Company  to  be  searched  that  were  to  be  found  at  the  offices  of  the 
plaintiff'  attorneys,  and  amongst  them  had  been  found  an  applicatioa 
accompanied  by  a  scrip-certificate  of  five  shares  of  the  respective 
numbers  5186,  5187.  5188,  5189,  5140,  signed  "  Henrv  TrewoUa ;"  that 
the  deponent  had  also  found  an  original  exhibit  used  in  the  Court  of 
Chancery  in  the  case  of  Home  and  Others  v.  The  Kilkenny  and  Great 
Southern  and  Western  Bailway  Company  and  Others,  in  which  Henry 
TrewoUa  of  Wivelisoombe,  Somerset,  plumber,  appeared  as  the  regis- 
tered proprietor  of  five  shares  numbered  5186  to  5140 ;  that  he  had 
also  found  a  book  containing  as  he  believed  the  counterfoils  of  ceitiS- 
cates,  and  at  numbers  5186  to  5140  he  found  the  name  of  ''Henry 
TrewoUa,  Wivelisoombe,  Somerset,"  and  at  numbers  5141  to  5145, 
he  found  the  name  of ''  Samuel  Stokes,  plumber,  4  St.  James's  Street, 
Bath ;"  that  he  believed  that  Henry  TrewoUa  whose  name  appeared 
signed  to  the  application  for  the  shares  as  thereinbefore  set  out,  and 
the  said  Henry  TrewoUa  whose  name  appeared  in  the  counterfoil 
above  mentioned,  to  be  the  same  Henry  TrewoUa  who  had  made  an 
affidavit  in  this  matter,  and  he  believed  the  said  Samuel  Stokes  to  be 
the  person  referred  to  therein ;  that,  soon  after  the  notice  to  apply  for 
a  writ  of  scire  facias  had  been  served  upon  the  said  Henry  TrewoUa, 
a  clerk  from  one  W.  C.  agent  for  the  said  Henry  TrewoUa,  and  par- 
♦5341  P.^^^^°8  ^  *^^  ^^  "^8  *behalf,  called  at  the  offices  of  the  plain- 

-*   ti&'  solicitors,  and  asked  the  deponent  what  was  the  lowest 
amount  he  was  empowered  to  take  in  satisfaction  of  the  plaintiffs' 

(a)  And  866  Mo88  v.  Th6  Steam  Gondola  Company,  17  C.  B.  180  (E.  C.  L.  R.  rol.  S4).  It 
was  there  held,  that,  to  entitle  a  creditor  who  ha8  obtained  judgment  against  a  joint-stoek 
company  completely  registered  under  the  7  Je  8  Vict  c.  110,  to  an  execution  against  one  u  % 
shareholder,  under  the  8  &  9  Vict.  c.  16,  s.  SO,  it  must  be  shown  that  the  party  against  who« 
the  application  is  made  comes  within  the  statutory  definition  of  a  shareholder,  tU.,  one  wbd 
has  signed  the  deed  of  settlement :  it  is  not  enough  to  show  that  he  has  acted  as  a  director  of 
the  company. 
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claim  against  Mr.  TrewoUa,  and  whether  he  would  take  40Z.  in  such 
satisfactioD,  which  the  deponent  at  once  declined  to  do;  that  the 
deponent  had  been  informed  and  verily  believed,  that,  in  return  for 
such  scrip,  certificates  were  sent  to  the  address  mentioned  thereon ; 
that  he  had  compared  the  signature  "  Henry  TrewoUa  '^  signed  to  the 
said  request  to  be  registered,  with  the  signature  ^*  Henry  Trewolla" 
signed  to  the  affidavit  made  by  the  said  Henry  Trewolla  herein,  and 
he  verily  believed  them  both  to  be  written  by  the  same  person ;  and 
that,  upon  reading  the  affidavit  of  the  saia  Henry  Trewolla,  the 
deponent  was  taken  by  surprise,  but  he  verily  believed,  that,  if  the 
rule  were  enlarged  until  next  Michaelmas  Term,  he  should  be  able  to 
have  the  papers  referring  to  this  company,  and  which  were  very 
voluminous,  carefully  searched  through,  and  he  believed  that  the 
plainti£b  would  thereby  be  enabled  to  obtain  much  valuable  informa- 
tion in  establishing  their  claim  against  the  said  Henry  Trewolla,  and 
should  also  be  able  to  find  the  clerk  who  posted  the  said  certificates 
to  the  said  Henry  Trewolla. 

The  learned  counsel  stated  that  the  deed  did  not  appear  to  have 
been  signed  by  Trewolla :  but  he  submitted,  that,  although  he  had  not 
signed  the  deed,  he  had  clearly  contracted  to  sign  it»  ana  that,  accord- 
ing to  the  dictum  of  Parke,  B.,  in  The  Newry  and  EnniskiUen  Bailway 
Company  v.  Goombe,  was  enough  to  constitute  him  a  shareholder. 
[Erlk,  C.  J. — '*  Subscribed"  there  means  paid  a  sum  of  money.]  It  is 
submitted  that  at  all  events  enough  is  shown  here  to*  call  upon  the 
party  to  plead  to  the  sci.  fa. 

*Eble,  C.  J. — If  upon  the  materials  which  are  laid  before  us  r^xog 
we  are  of  opinion  that  the  proceeding  against  the  party  sought  ■- 
to  be  charged  must  fail,  we  ought  not  to  put  him  to  the  difficulty  and 
anxiety  of  litigation.  I  see  no  reasonable  ground  for  thinking  Mr. 
Trewolla  liable  as  a  shareholder  in  this  company.  Mere  payment  of 
the  deposit  does  not  make  a  man  a  shareholder :  he  becomes  a  share- 
holder by  signing  the  subscribers'  agreement  or  deed  of  settlement  of 
the  company.    The  rule  must  be  discharged  with  costs. 

The  rest  of  the  court  concurring,  Bule  discharged. 


WILLIAM  MARSH,  by  HENRY  MARSH,  his  next  Friend,  v. 

LOADER.    May  30. 

An  infant  under  the  age  of  leren  yean  eannot  incur  the  gnilt  of  felony. 

The  defendant  oaaght  a  ehild  in  the  act  of  itealing  a  piece  of  wood  from  hit  premises,  and 
gare  him  into  eiutody.  The  child  waf  discharged  by  the  magistrate  on  the  ground  that  he  was 
ander  the  age  of  reeponaibility,  and  he  afterwards  by  hie  next  friend  brooght  an  aoUon  against 
the  defendant  for  false  imprisonment  .-—Held,  that  a  plea  of  felony  was  no  answer  to  the  action : 
and,  the  Jury  baring  giyen  him  20^  damages,  the  coart  declined  to  interfere  on  the  groand  of 
excess. 

This  was  an  action  for  a  trespass  and  false  imprisonment,  brought 
by  the  plaintiff,  an  infant,  by  his  father  and  next  friend. 

The  defendant  justified  on  the  ground  that  the  plaintiff  was  guilty 
of  felony,  whereupon  he  gave  him  into  custody,  and  caused  him  to  be 
carried  before  a  magistrate.    Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  first  sitting  at  West- 
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mioBter  in  this  term.  It  appeared  that  the  plaintiff's  father  and  the 
defendant  were  both  builders  living  near  each  other ;  that  the  defend- 
*&S61  ^^^  ^^  ^^  several  occasions  missed  pieces  of  wood  from  *his 
•I  premises ;  and  that,  on  one  occasion,  he  saw  the  plaintiff  carry 
awaj  a  piece  and  take  it  into  his  father's  house,  whereupon  he  gave 
him  into  custodv  and  caused  him  to  be  taken  before  a  magistrate, 
who  discharged  him. 

On  the  part  of  the  plaintiff  it  was  proved  that  he  was  at  the  time 
of  the  transaction  in  question  a  month  or  two  under  seven  years  of 
age,  and  therefore,  it  was  submitted,  incapable  of  committing  a  feloDj. 

The  learned  judge  ruled  that  the  plea  was  no  answer  to  the  action: 
and  the  jury  returned  a  verdict  for  the  plaintiff  with  20/.  damages. 

Powell  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
that  the  verdict  was  itgainst  evidence,  and  that  the  damages  were 
excessive.  He  submitted,  that,  though  a  child  under  the  age  of  seven 
years  cannot  be  punished  for  a  felony,  there  is  no  authority  for  saying 
that  he  may  not  lawfully  be  prosecuted.  [Eblk,  C.  J. — An  infant 
under  seven  years  of  age  cannot  incur  the  guiU  of  felony.]  Take  the 
case  of  a  lunatic, — he  commits  an  act  which  in  a  sane  person  would 
be  felony;  he  is  put  upon  his  trial,  and  acquitted  on  the  ground  of 
insanity :  but,  who  ever  heard  of  the  prosecutor  being  sued  for  giving 
him  into  custodv  ?  Here,  the  child  was  discharged  on  the  ground  of  bis 
tender  years:  oy  paritv  of  reasoning,  the  party  giving  him  into 
custody  should  not  be  held  liable  to  an  action.  In  Hawkins's  Pleas 
of  the  Crown  1,  it  is  said  that  **'  the  guilt  of  offending  against  any  law 
whatsoever,  necessarily  supposing  a  wilful  disobedience,  can  never 
justly  be  iipputed  to  those  who  are  either  incapable  of  understand- 
ing it,  or  of  conforming  themselves  to  it."  ''It  is  to  be  observed  that 
those  who  are  under  a  natural  disability  of  distinguishing  between 
good  and  evil,  as,  infants  under  the  age  of  discretion  [by  the  law  of 
*5371  ^°8^^^^  *seven  years],  idiots,  and  lunatics,  are  not  punishable 
-'  by  any  criminal  prosecution  whatsoever."  And  in  the  note  (I) 
it  is  said :  "  Legal  guilt  is  a  violation  of  positive  law ;  a  crime  or  mis- 
demeanor may,  therefore,  be  defined  the  '  wilful'  commission  or  omis- 
sion  of  any  acts  in  violation  of  a  public  law  either  forbidding  or 
commanding  it.  This  definition  comprehends  both  crimes  and  misde 
meanors,  which  are  synonymous  terms,  though  in  common  usage  the 
word  '  crimes'  is  made  to  denote  offences  of  a  deeper  and  more  atro- 
cious dye,  while  smaller  faults  and  omissions  of  less  consequence  are 
comprised  under  the  gentler  name  of  'misdemeanors :'  Bl.  Com.  lib. 4, 
c.  1.  But  the  act  done  or  omitted,  in  order  to  be  criminal,  must  be 
wilful.  The  consent  of  the  will  is  that  which  renders  human  actions 
either  commendable  or  culpable,  and  where  there  is  no  will  to  commit 
an  offence  there  can  be  no  transgression,  saith  Sir  M.  Hale  (Hale  P. 
C.  c.  2).  That  learned  judge  then  goes  on  to  state  those  causes  which 
the  law  of  England  notices  as  excusing  the  fact  from  incapacity  or 
defect  of  will,  which  he  classes  as  follows, — 1.  Natural;  2,  Accidental; 
8.  Civil  incapacities  or  defects.  The  natural  is  that  of  infancy.  The 
accidental  defects  of  will  are, — 1.  Dementia ;  2.  Casualty  or  chance ; 
8.  Ignorance.  The  civil  defects  or  want  of  will, — 1.  Civil  subjection ; 
2.  Compulsion ;  8,  Necessity ;  4.  Fear."  [Erl^  C.  J. — That  disposes  of 
your  plea.]    Infancy  should  have  been  replied.    At  all  events  the 
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damages  are  excessive.    [Eblb,  C.  J. — We  cannot  interfere  on  that 
ground.] 

F£B  CuBiAM. — The  rnling  of  the  learned  judge  was  perfectly  cor- 
rect, and  we  see  no  ground  for  finding  fault  with  the  verdict. 

Rule  refused. 


•WOOLLEY  V.  POLE,  Treasurer  of  the  Company  of  Lon-  p,^„^ 
don  Insurers  commonly  called  THE  SUN  FIRE  OFFICE  ^  ^^^ 
COMPANY.    June  11. 

Upon  mo  application  for  dlaeoyery,  under  the  60th  Motion  of  the  Common  Law  Procedure 
Aet,  1854y  the  affidaTita  ihonld  identify  the  docnmentf  of  which  discoTery  is  aonght :  a  mere 
Tagae  anggestion  that  vome  docnmenta  exiat,  will  not  auffic^ 

Aad,  qmaere  whether  a  defect  in  thia  respect  can  be  aided  by  reliance  npon  the  aiBdarita  pro- 
daced  in  anawar  to  the  motion  ? 

la  an  action  upon  a  fire-policy,  the  eonrt  made  an  order  for  the  prodnetipn  of  domminicationa 
which  pused  between  the  company  and  their  agent  by  whom  the  inanrance  waa  effected,  and 
between  the  company  and  other  oflioea  who  shared  in  the  risk,  relatiye  to  the  eziatence  and 
nine  of  the  property  about  to  be  inanred. 

Bnt  they  refoaed  to  allow  the  plaintiff  to  inapect  the  reporta  and  Hat  of  aalrage  made  out  for 
the  company  by  their  own  ofBoera. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  sum  of 
5000^.  insured  in  the  Sun  Fire  Office  upon  furniture  and  other  effects 
in  the  plain tiff^s  late  residence,  Campden  House,  Kensington,  which 
were  destroyed  by  fire  there  on  the  2Sd  of  March,  1862.  One  of  the 
conditions  endorsed  on  the  policy, — ^the  10th, — was  as  follows : — 

^'  Persons  insured  sustaining  any  loss  or  damage  by  fire  are  forth- 
with to  giye  notice  thereof  at  the  office,  and  as  soon  as  possible  after- 
wards deliver  in  as  particular  an  account  of  their  loss  or  damage  as 
the  nature  of  the  case  will  admit  of,  and  make  proof  of  the  same  by 
their  solemn  declaration  according  to  the  form  practised  in  the  said 
office,  and  by  their  books  of  accounts  or  such  other  proper  vouchers 
as  shall  be  reasonably  required ;  until  the  production  of  which  the 
loss  money  shall  not  be  payable.     And  if  there  appear  any  fraud  or 
false  swearing,  or  that  the  fire  shall  have  happenea  by  the  procure- 
ment or  wilful  act,  means,  or  contrivance  of  the  assured  or  claimants, 
he,  she,  or  they  shall  be  excluded  from  all  benefit  from  their  policies. 
And,  in  case  any  difference  shall  arise  between  the  office  and  the 
insured  touching  any  loss  or  damage,  such  difference  shall  be  sub- 
mitted to  the  judgment  and  determination  of  arbitrators  indifferently 
chosen,  whose  award  in  writing  shall  be  conclusive  and  binding  on 
all  parties.    And  in  every  case  *of  loss,  the  company  reserves  r4i5gQ 
the  right  of  reinstatement,  in  preference  to  the  payment  of  ^ 
claims,  if  it  should  judge  the  former  course  to  be  more  expedient: 
but,  when  any  loss  is  settled  and  adjusted,  the  insured  will  receive 
immediate  payment  for  the  same,  without  any  deduction  or  discount." 
The  defendant  pleaded, — first,  that  no  account  of  the  loss  and 
damage  was  delivered  in  accordance  with  the  tenth  condition, — 
secondly,  that  no  proof  of  the  said  loss  and  damage  was  made  by  the 
plaintifi'  in  accordance  with  that  condition, — thirdly,  that  the  account 
delivered  by  the  plaintiff  was  fraudulent,  within  the  meaning  of  that 
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coBdition, — ^fourthly,  that  the  fire  happened  by  the  procnremcnt, 
wilful  act,  means,  or  connivance  of  the  plaintiflF, — fifthly,  that  the 
premises  were  not  burnt  or  destroyed  by  fire,  as  alleged.  XTpon  these 
pleas  the  plaintifif  joined  issue. 

.There  was  a  second  action  against  the  defendant  upon  another 
policy  for  10,0007.  upon  house-fittings  and  fixtures  destroyed  at  the 
•ame  fire.  By  a  juage's  order,  made  by  consent,  this  action  was  to 
abide  the  event  of  the  first  (iction, — the  damages  in  the  second 
action,  in  the  event  of  a  verdict  being  found  for  the  plaintiff  in  the 
first,  to  be  assessed  as  upon  a  judgment  by  default. 

There  was  a  further  policy  for  60007.  effected  in  the  Hand-in-Hami 
Insurance  office  on  the  house-fittings  and  fixtures :  and  also  an  iosor- 
ance  for  60007.  upon  pictures  and  paintings  on  the  same  premises,  in 
the  Atlas  Insurance  office.    Upon  these  also  actions  had  been  brought 

Upon  affidavits  setting  forth  the  above  facts,  and  further  ailing 
thisit  the  whole  of  the  above  insurances  were  effected  through  the 
medium  of  Mr.  Charles  Freeth,  jun.,  the  authorized  agent  of  the  San 
*n401  ^^^^  Office ;  that  communicatiom  in  writing  passed  between  *rte 
-I  said*Charles  Freeth,  jun.,  and  the  Sun  Fire  Office  and  the  other 
offices^  and  betv^een  the  Sun  Fire  Office  and  the  other  ttoo  insurance  offices 
above  mentioned  with  reference  to  the  acceptance  or  otherwise  of  the 
insurances  by  them,  the  amounts  of  such  insurafices,  and  the  distr^uiion 
thereof  between  the  said  offices;  that  the  plaintiff  vms  advised  and  beUeved 
that  the  contents  of  such  communications  between  the  said  Charles  Freeth, 
jun,,  and  the  Sun  Fire  Office  and  the  Hand-in-Hand  and  Atlas  Insunmce 
Offices,  and  between  the  said  Sun  Fire  Office  and  the  Hand-in- Hand  awi 
Atlas  Insurance  Offices,  had  a  material  bearing  upon  the  issues  joined  in 
this  cause,  and  that  the  production  of  such  communications  to  his  soUeitar 
was  material  and  necessary  to  his  case  ;  that,  in  the  course  of  the  communi- 
cations between  the  plaintiff  ^s  solicitors  and  the  Sun  Fire  Office  with 
reference  to  the  plaintiff  ^s  claim  in  this  action  and  the  other  action  against 
the  Sun,  sundry  inventories,  claims,  declarations,  letters,  and  documents 
had  been  sent  on  the  plaintiff  ^s  behalf  to  the  representatives  of  the  Sun  Fire 
Office,  in  substantiation  of  the  plaintiff  ^s  claims  upon  the  said  office  ;  that 
the  plaintiff  was  advised  and  believed  that  the  production  of  the  docu- 
ments last  referred  to  was  material  and  necessary  for  his  case ;  that, 
in  addition  to  the  above  documents,  the  deponent  believed  that  the 
defendant  or  his  attorney  had  in  his  possession  or  control  various 
other  documents,  and  particularly  reports  of  certain  officers  appointed 
by  the  insurance-company  to  go  over  the  debris  of  the  house  after  the 
happening  of  the  fire,  and  of  the  articles  of  the  salvage  found  in  pro- 
cess of  such  examination,  and  also  reports  upon  the  salvage  so 
recovered,  by  officers  or  others  appointed  to  inspect  the  same,  as  also 
from  the  fireman  who  had  been  in  charge  of  the  premises  since  the 
fire;  and  that  he  believed  that  all  the  documents  above  referred  to 

*5411  ^®^®  ^^  ^^®  possession  or  ♦under  the  control  of  the  above- 
^  named  defendant  or  of  his  solicitor. 
Bovill,  Q.  C,  moved  for  a  rule  for  a  discovery  under  the  50th  sec- 
tion of  the  Common  Law  Procedure  Act,  1854>  17  &  18  Vict*  a  125. 
[WiLLES,  J. — In  an  action  against  the  Atlas  Insurance  Office,  I  made 
an  order  as  to  the  list  of  pictures  handed  in  at  the  time  of  effecting 
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the  insurance,  but  I  refused  it  as  to  the  re8t.(a)]    The  plaintiff  is 
desirous,  in  order  to  rebut  the  charge  of  fraud  make  against  him  by 
the  pleas,  of  seeing  the  reports  made  by  the  company  by  their  own 
officer  at  the  time  they  accepted  the  insurance.    It  is  submitted,  that, 
under  the  Common  Law  Procedure  Act,  1854,  a  party  is  entitled  at 
least  to  such  discovery  as  he  might  have  obtained  before  by  filing  a 
bill  of  discovery.     [Ebls,  C.  J. — You  are  entitled  to  a  discovery  of 
anything  which  goes  to  prove  your  case,  and  probably  also  to  meet 
the  case  to  be  made  by  your  adversary :  but  you  are  not  to  look  into 
your  adversary's  brief.]     All  that  the  court  is  asked  to  do,  is,  to  act 
upon  the  rule  which  guides  the  discretion  of  the  Court  of  Chancery 
in  these  cases.    This  is  well  illustrated  by  the  case  of  Flight  v.  Bobin- 
son,  8  Beavan  22.    Flight  was  the  purchaser  of  an  estate  which  had 
belonged  to  Sir  T.  M.  Champneys,  an  insolvent.    Robinson  and 
another  were  his  assignees.     Amongst  other  documents  of  which  dis- 
covery was  sought,  were  "  letters  and  written  communications  from 
creditors  under  the  insolvency  of  Sir  T.  M.  Champnejs,  and  letters 
and  like  *communications  from  the  defendants'  solicitors  to  r«5io 
such  last-mentioned  creditors,  and  private  memoranda  of  the  ^ 
defendants'  solicitors  of  proceedings  at  confidential  meetings  with  such 
creditors,  and  cases  for  the  opinion  of  counsel  on  behalf  of  sach  cre- 
ditors, and  the  opinions  of  counsel  thereon."    And  Lord  Lan^dale, 
M.  R.,  said  (p.  33), — "According  to  the  general  rule  which  has  always 
prevailed  in  this  court,  every  defendant  is  bound  to  discover  all  the 
facts  within  his  knowledge,  and  to  produce  all  documents  in  his  pos- 
session which  are  material  to  the  case  of  the  plaintiff.    However  dis- 
agreeable it  may  be  to  make  the  disclosure,  however  contrary  to  his 
personal  interests,  however  fatal  to  the  claim  upon  which  he  may 
have  insisted,  he  is  required  and  compelled,  under  the  most  solemn 
sanction,  to  set  forth  all  he  knows,  believes,  or  thinks  in  relation  to 
the  matters  in  question.    The  plaintiff  being  subject  to  the  like  obli- 
gation, on  the  requisition  of  the  defendant  in  a  cross-bill,  the  greatest 
security  which  the  nature  of  the  case  is  supposed  to  admit  of  is  afforded 
for  the  discovery  of  all  relevant  truth,  and  by  means  of  such  dis- 
covery this  court,  notwithstanding  its  imperfect  mode  of  examining 
witnesses,  has  at  all  times  proved  to  be  of  transcendant  utility  in  the 
administration  of  justice."     [Btles,  J. — In  Thompson  v.  Robson,  2 
Hurlst.  &  N.  412,  the  Court  of  Exchequer  held  that  the  documents 
the  discovery  of  which  is  sought  under  s.  60,  must  be  identified.    It 
is  not  enough  to  speculate  upon  their  existence.    In  Mansell  t;.  Fee- 
ney,  2  Johnson  k  H.  320,  where  the  defendant  by  affidavit  admitted 
documents  to  relate  to  the  matters  in  question  in  the  suit,  their  pro- 
duction was  ordered,  though  it  was  denied  that  they  tended  to  prove 
the  plaintiff's  case  (an  alleged  partnership),  or  that  the  plaintiff's  name 
appeared  in  them.    Even  under  the  14  &  15  Vict.  c.'99,  s.  6,  the 
plaintiff  is  entitled  to  the  production  of  these  documents. 

*Eblb,  C.  J. — The  enactment  in  question  is  a  very  salutary  r^g^o 
one  if  properly  carried  out ;  but  it  may  be  a  source  of  misera-  ^ 

(a)  On  the  groand,  it  was  itAted,  that  the  affidarit  was  not  saffleiently  ipeeiflc  as  to  the  doo- 
nmcnta  sought  to  be  discovered,  and  that  the  production  of  oommanioations  between  an  insnr- 
aneo  eompany  and  its  agent,  or  between  one  insnranee  company  and  another,  was  a  new  coarse 
of  practice  in  such  cases. 
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ble  mischief  if  construed  with  too  much  laxity.  With  regard  to  those 
oommunicatioDB  which  have  reference  to  the  charge  of  fraud,  we 
incline  to  grant  the  rule :  and  also  with  respect  to  the  reports  on  the 
salvage.    But  as  to  the  rest  we  think  there  should  be  no  rule.(a) 

Karalake,  Q.  0.,  and  Garth,  now  showed  cause,  upon  affidavits 
which  stated,  that  whatever  communicatiQns  passed  between  Mr. 
Charles  Freeth,  jun.,  and  the  Sun  Fire  Office  Company,  or  between 
Mr.  Freeth  and  the  Atlas  Insurance  Office  or  the  Hand-in-Uand 
Insurance  Office,  or  between  the  Sun  Fire  Office  Company  and  tht 
two  other  insurance  offices  above  mentioned,  the  same  were  commu- 
nications of  a  confidential  nature,  and  it  was  submitted  that  the 
defendant  ought  not  to  be  required  to  disclose  their  contents ;  that,  on 
the  hearing  of  a  summons  in  this  action  to  the  same  effi^ct  as  this  rale, 
and  of  a  summons  in  another  action  by  the  plaintiff  against  the  Atlas 
*5441  -^ss^^^^  Company  to  *show  cause  why  the  plaintiff  should 
*'  not  be  at  liberty  to  inspect  and  take  copies  of  the  catalogue  of 
pictures  deposited  with  the  Atlas  Assurance  Company  when  the 
insurance  was  effected,  Willes,  J.,  made  an  order  in  the  last-men- 
tioned action,  that  the  plaintiff  should  be  at  liberty  to  take  a  copy  of 
the  said  catalogue  of  pictures ;  and,  as  regarded  the  summons  in  this 
action,  the  learned  judge  appealed  to  the  defendant's  counsel  whether 
there  was  any  reason  for  withholding  from  the  plaintiffs  the  contents 
of  any  communications  that  had  passed  between  the  parties ;  where- 
u{>on  the  counsel  for  the  office  at  once  consented  to  give  copies  and 
inspection  of  any  letters  or  documents  that  had  been  sent  by  either 
party  to  the  other,  and  an  order  was  made  to  that  effect,  but  was  never 
drawn  up ;  that, — in  reference  to  the  statement  in  the  affidavits  filed 
by  the  plaintiff  as  to  a  report  or  reports  of  certain  officers  appointed 
by  the  company  to  go  over  the  debris  of  the  house  after  the  happen- 
ing of  the  fire,  and  of  the  articles  of  the  salvage  found  in  process  of 
such  examination,  and  also  reports  <upon  the  salvage  so  recovered  by 
officers  or  others  appointed  to  inspect  the  same,  as  also  from  the  fire- 
man who  had  been  in  charge  of  the  ruins, — the  only  report  of  the 
kind  which  was  ever  made  was  made  by  the  surveyor  to  the  Sun  Fire 
Office  Company  after  this  action  was  brought,  for  the  sole  use  and 
information  of  the  directors  of  the  said  office,  and  for  the  use  of  their 
attorney  in  preparing  the  defence  to  the  action ;  that  the  ruins  were 
sorted  and  sifted  at  a  very  great  expense  to  the  company,  for  the 
purpose  of  obtaining  all  the  information  they  could,  and  that  the  list 
of  the  said  salvage  so  made  as  aforesaid  was  a  portion  of  evidence  in 
support  of  the  defendant's  case  as  confidential  as  was  any  other  por- 
tion of  the  evidence  contained  in  the  briefs  that  had  been  delivered 


*5451  ^  counsel ;  and  that  the  defendant's  ^attorney  had  at  all  ti 
^  been  willing  that  the  plaintiff  and  his  advisers  should  b 


tiroes 
have 


(a)  The  rale  called  opon  the  defendant  to  show  canae  [under  14  ft  15  Vict.  o.  99,  e.  6],  "  whr 
the  plaintiff,  his  attorney  or  agent,  should  not  b«  at  liberty  to  inspect  and  take  copiei  of  or 
extracts  from  the  doouments  mentioned  in  the  Uth,  12th,  13th,  14th,  and  I5th  paragrepki  i>f 
the  plainliff*s  affidarit  (the  parts  in  italics,  antd,  pp.  639,  540),  and  of  the  lists  of  saWa^  sod 
reports  thereon;  and  [under  the  60th  sectiou  of  the  Cuinmon  Law  Procedure  Act,  1S64,}  «by 
the  defendant  should  not  within  three  days  answer  on  affidavit,  stating  whut  and  which  of  saeb 
documents  he  had  in  his  possession  or  power  relating  to  the  matters  in  dispute  in  this  caiu«*or 
whiit  he  knew  as  to  the  custody  they  or  any  or  either  of  them  were  in,  and  whether  heobjeocedy 
au  J,  if  so,  on  what  grounds,  to  the  production  of  such  as  were  in  his  possession  or  power." 
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access  to  the  salvage  itself  whenever  he  desired  to  do  so,  and  the 
deponent  had  informed  the  plaintiff's  solicitors  that  the  salvage  was 
open  to  his  inspection  at  all  times,  and  he  had  instructed  the  person 
in  whose  enstodj  the  salvage  was,  to  give  inspection  of  the  same  at 
all  times  to  the  plaintiff  or  his  advisers  for  any  purpose  whatsoever. 
When  a  party  comes  to  the  court  for  discovery,  he  must  show  not 
only  that  the  documents  the  discovery  of  which  be  seeks  are  in  exist- 
ence, but  also  that  they  are  material  for  the  support  of  his  own  case 
or  in  answer  to  the  case  set  up  by  his  adversary.  The  rule  is  thus 
laid  down  in  Wigram  on  Discovery,  2d  edit.  167,  §§  224-6 :  *'  The 
word  '  material'  is  relative, — material  with  reference  to  the  purpose 
for  which  discovery  is  given,  i.  e.  material  to  '  the  plaintiff  ^s  case.^ 
Now,  the  ^plairUiff^B  coBt^  (in  the  sense  in  which  the  words  are  here 
used)  is  that  case  upon  which  the  parties  are  about  to  go  to  trial.  It 
follows,  then,  that  discovery  which  is  not  material  to  the  proof  of  that 
case  is  not  within  the  scope  of  this  proposition,  however  it  may  other- 
wise be  oonnecUd  with  the  subject  of  the  suit  This  (it  may  be  ob- 
served), if  established,  will  go  a  long  way  towards  proving  that  the 
right  of  a  plaintiff  to  discovery  is  rutricted  to  cases  falling  within  the 
terms  of  this  propoaition."(a)  "Lord  Bedesdale  (Bedes.  Plead.  191), 
in  speaking  of  the  grounds  of  objection  to  discovery,  says,  '  As  the 
object  of  the  court,  in  compelling  a  discovery,  is,  either  to  enable 
itself  or  *sorae  other  court  to  decide  on  matters  in  dispute  r»5^g 
between  the  parties,  the  disco verv  sought  must  be  material  ^ 
either  to  the  relief  prayed  by  the  bill  or  to  some  other  suit  actually 
instituted  or  capable  of  being  instituted.Xi)  Again,  Lord  Bedesdale 
(Bedes.  Plead.  806),  in  stating  the  general  right  of  a  plaintiff  to  a 
discovery  of  the  matters  alleged  in  the  bill,  says, — '  provided  they  are 
necessary  to  ascertain  facts  material  to  the  merits  of  his  case,  afid  to 
enable  him  to  obtain  a  decreed  "  Here,  the  affidavits  altogether  fail  to 
show  that  the  documents  required  are  at  all  applicable  to  the  plain- 
tifiPs  case,  or  even  that  any  such  documents  exist  [Willes,  J. — I 
bave  always  understood,  that,  in  order  to  obtain  inspection,  the  affida- 
vits must  describe  some  specific  document  which  the  partv  claims  the 
right  to  inspect.  I  had  another  reason  for  the  course  I  adopted  when 
the  matter  was  before  me  at  Chambers.  Fraud  was  suggested :  and 
it  seemed  to  me  that  the  defendant  had  a  good  reason  for  keeping  the 
documents  back.]  It  is  submitted  that  reports  and  communications 
of  the  confidential  character  of  those  referred  to  are  not  within  the 
rule.  With  respect  to  the  reports  on  salvage,  the  affidavit  in  answer 
states  that  the  only  report  of  the  kind  which  was  ever  made  was  made 
by  the  surveyor  to  the  Sun  Fire  Office  Company  after  this  action  was 
brought,  for  the  sole  use  and  information  of^  the  directors  of  the  said 
office,  and  for  their  attorney's  use  in  preparing  the  defence  to  the 
action ;  that  the  ruins  were  sorted  and  sifted  at  very  great  expense 
to  the  defendants,  for  the  purpose  of  obtaining  information ;  that  the 
list  of  the  salvage  so  made  was  a  portion  of  evidence  in  support  of 

{a)  The  "second  proposition,"  p.  48,~" It  if  the  right,  ai  a  general  rule,  of  a  plaintiff  in 
equity  to  exact  from  the  defendant  a  disooyery  upon  oath  as  to  ail  matters  of  fact  which,  heing 
w«U  pleaded  in  the  bill,  are  material  to  the  plaintirs  case  about  to  come  on  for  trial,  and  which 
the  defendant  does  not  bj  his  form  of  pleading  admiL" 

(6)  See  Hare  on  Discoyerj  110,  112, 114. 
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their  case  as  confidential  as  was  any  other  portion  of  the  evidence 
contained  in  their  briefs ;  and  that  the  company  were  at  all  times 
*^471    *^^^^^°S  ^^^  oftered  to  allow  the  plaintift*  and  his  advisers  to 

-I  have  access  to  the  salvage  itself.  Beports  and  documents  of 
this  private  and  confidential  character,  it  iB  submitted,  are  not  within 
the  intention  of  the  legislature. 

Bovill,  Q.  C.  {Hawkins,  Q.  C,  was  with  him),  in  support  of  the 
rule. — After  the  affidavits  filed  in  answer,  it  is  no  longer  a  question 
whether  the  documents  referred  to  exist  or  not,  but  whether  they  are 
clothed  with  any  privilege  which  authorizes  the  defendant  to  with- 
hold their  production.  [WiLLSS,  J.,  referred  to  The  Chartered  Bank 
of  India,  &c.,  v.  Rich,  11  Weekly  Bep.  880,  where,  in  an  action  against 
a  late  manager,  charging  him  with  improperly  giving  credit  to  certain 
persons  in  India,  the  court  refused  to  allow  the  defendant  to  have 
inspection  of  communications  tending  to  establish  the  case  against 
him,  which  had  passed  between  the  bank  and  their  officers  in  India 
after  the  dismissal  of  the  defendant.]  That  was  a  totally  different 
case  from  this.  Here,  the  defendant  by  his  pleas  distinctly  charges 
the  plaintifi'  with  fraud  and  something  more.  Ought  he  not  to  pro- 
dace  the  documents  upon  which  he  rests  the  charge?  One  of  the 
questions  to  be  tried,  is,  whether  or  not  the  plaintiff  has  made  a 
fraudulent  claim.  Is  it  unreasonable  that  the  company  should  be 
called  upon  to  produce  the  communications  and  reports  of  their  offi* 
cers  upon  which  they  agreed  to  insure  the  property  ?  [Bble,  C.  J.— 
So  far  as  regards  the  reports  relative  to  the  value  of  the  goods  upon 
the  premises  at  the  time  of  the  insurance,  as  at  present  advised,  I 
think  they  should  be  produced.]  As  to  any  of  the  documents  being 
of  a  confidential  nature,  that  is  no  ground  for  refusing  to  order  their 
production :  Olyn  v.  Caulfield,  8  M'N.  &  O.  468.  What  can  be  more 
*5481   ^^  ^^^  ^^^  confidential  than  the  books  *of  a  railway  company  ? 

^  and  yet  these  were  allowed  to  be  inspected  in  Hill  v.  The 
Great  Western  Bailway  Company,  10  C.  B.  N.  S.  148  (E.  C.  L.  B.  vol. 
100).  [Btlss,  J. — It  is  not  a  question  of  privilege.  Your  affidavits 
do  not  describe  the  documents  of  which  you  seek  discovery  and 
inspection,  which  the  Court  of  Exchequer,  in  Thompson  v,  Bobson,  2 
Hurlst.  k  N.  412,  held  to  be  essential.  Erlb,  C.  J. — You  should 
identify  the  documents  you  ask  for.]  The  plaintiff  g^ves  the  best 
description  of  them  that  he  can :  and  the  affidavits  in  answer  remove 
the  difficulty.  The  very  object  of  discovery  is  to  ascertain  what 
documents  your  opponent  has.  [Eblb,  G.  J. — The  affidavits  upon  an 
application  of  this  sort  should  specify  the  documents:  a  mere  vague 
suggestion  of  a  suspicion  that  the  defendant  has  in  his  possession 
something  which  may  be  useful  to  support  the  plaintiff's  case»  will 
not  do.  The  affidavits  of  the  plaintiff  alone  are  clearly  insufficient: 
if  the  application  succeeds  at  all,  it  will  be  upon  the  aid  afforded  by 
the  affidavits  on  the  other  side.]  The  court  will  decide  this,  like 
every  other  motion,  upon  a  full  consideration  of  all  the  materials 
which  are  placed  before  it.  The  object  is  to  save  the  delay  and 
expense  of  filing  a  bill  in  Chancery.  [Williams,  J. — I  do  not  see 
how  the  affidavits  produced  by  the  defendant  should  in  strictness  help 
jrou.  The  statute  gives  this  advantage  to  the  party  upon  the  condi- 
tion of  his  filing  an  affidavit  showing  the  existence  of  a  document  in 
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the  possession  of  his  opponent  which  is  material  to  his  case.  Ebls, 
G.  J. — Let  the  defendant  prodace  for  the  plaintiff's  inspection  any 
communications  which  pasised  between  the  directors  and  their  agent 
Freeth  at  the  time  the  policy  was  negotiated,  relative  to  the  existence 
or  yalae  of  the  things  which  formed  the  subject-matter  of  insurance.] 
We  want  the  communications  which  passed  between  the  Sun  Fire 
Office  and  the  *Hand-in*Hand  and  Atlas  offices  on  the  subject  r«g4Q 
of  these  insurances.  '- 

Erlb,  C.  J. — I  think  the  documents  I  have  mentioned  alone  should 
be  produced ;  and  I  accompany  thia  with  an  intimation  that  I  entirely 
agree  with  what  is  laid  down  by  the  Court  of  Exchequer  in  Thomp- 
son V.  Bobson,  2  Hurlst  &  N.  412.  I  do  not  think  the  plaintiff  is 
entitled  to  the  communications  with  the  other  offices,  except  so  far  as 
relates  to  the  existence  or  value  of  the  property  insured.  Nor  do  I 
think  the  plaintiff  is  entitled  to  the  production  of  the  communications 
made  to  the  office  by  their  servants  as  to  the  result  of  their  examina- 
tion of  the  ruins, — ^the  office  having  already  offered  the  plaintiff  every 
facility  to  examine  and  make  the  most  of  them  for  himself.  The 
plaintiff  has  no  right  to  see  that  which  will  form  the  brief  of  the 
defendant.(a)  The  costs  of  this  motion  must  be  defendant's  costs  in 
any  event  of  the  cause. 

Williams,  J. — I  must  confess  I  do  not  see  how  the  defective  affi- 
davits of  the  plaintiff  can  be  cured  by  having  resort  to  the  affidavits 
of  his  opponent. 

Bylss,  J. — I  quite  concur  in  the  remark  of  my  Brother  Williams. 
As  to  the  lists  of  salvage,  the  application  is  clearly  a  fishing  one. 

The  rule  was  drawn  up  as  follows : — "  It  is  ordered  that  the  plain- 
tiff^ his  attorney  or  agent,  be  at  liberty  to  inspect  and  take  copies  of 
or  extracts  from  all  communications  or  copies  of  communications  in 
writing  in  the  possession  or  power  of  the  Sun  Fire  Office,  which 
passed  between  Mr.  Freeth  and  th^e  Sun  Fire  Office,  and  between  him 
or  the  Sun  Fire  Office  and  the  Hand-in-Hand  Office  and  the  Atlas 
Insurance  Office  relating  *to  the  property  or  value  of  the  fi^^kq 
property  insured  in  those  offices  or  either  of  them, — the  defend-  '- 
ant's  costs  of  tbis  application  to  the  court  to  be  costs  in  the  cause  for 
the  defendant  in  any  event  thereof."  (6) 

(a)  Hnot  V.  Hewitt,  7  Exoh.  244. 

{h)  Tbe  oaoM  waa  tried  at  the  Sarrey  Summer  AMnu§,  1803 ;  and  after  an  inreitigation  of 
almoel  unprecedented  length,  the  ohargei  imputed  by  the  pleai  whollj  fkOed  to  be  aubstantiated, 
and  the  plaintiff  obtained  a  rerdiot,  which  it  wai  undentood  would  be  aoquiewd  in  by  all  the 
oflUsea  conoemed. 


STEPHEN  MAYHEW,  Appellant;  JAMES  WARDLEY, 

Bespondent    June  8. 

Firing  at  game  from  a  highway  U  a  treepaM  in  pursuit  of  game  within  the  1  A  3  W.  4,  o.  82. 
And  where  two  penona  are  jointly  eng^^  in  the  nnlawAil  aot,  they  may  be^ererally  eon- 
Yieted  thereof. 

This  was  an  appeal  against  a  conviction  of  the  appellant  by  two 
justices  of  the  peace  for  the  county  of  Suffolk,  under  the  1  and  2  W. 
Ay  c  82,  s.  80,  for  trespassing  in  the  day-time  upon  certain  land,  to 
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wit,  a  highway,  situate  in  the  parish  of  Tunstall,  in  the  occupation  of 
William  Flatt,  in  search  of  game,  contrary  to  the  statute,  &c. 

The  following  ease  was  stated  for  the  opinion  of  the  court  pursuant 
to  the  20  and  21  Vict.  c.  48  :— 

Upon  the  hearing  of  the  information,  it  was  proved  on  the  part  of 
the  mformant,  and  found  as  a  fact,  that,  on  the  day  and  at  the  place 
alleged,  the  defendant  and  another  man  (who  was  subsequently  con- 
victed of  a  similar  offence,  and  whose  case  was  to  be  governed  by  the 
present)  were,  about  half-past  seven  in  the  morning  (being  day-time 
under  the  84th  section),  standing  close  together  on  the  highway, 
looking  through  a  fence  into  a  meadow  occupied  by  Mr.  William 
Flatt  adjoining  the  highway ;  that  a  report  of  a  gun  was  heard, — only 
*5511  ^^^  ^report ;  that  no  other  person  was  seen  near  the  spot;  thai 
-I  a  witness  named  Savage  went  towards  them,  and  they  both  ran 
away  together  towards  Mr.  Cockrell's  yard ;  that  no  gun  was  seen,  bet 
Savage  stated  that  he  was  sure  it  was  fired  by  one  of  the  two  men ; 
that,  within  a  few  minutes  after  the  gun  was  fired,  a  boy  named 
Garrod  picked  up  a  partridge  (quite  warm)  in  the  meadow,  within 
eighteen  yards  of  the  fence  where  the  men  had  been  standing ;  that 
William  Beeve,  who  was  in  Mr.  Cockrell's  yard,  heard  the  report  of 
a  gun,  and  shortly  afterwards  two  men  met  him,  Stephen  Mayhew 
being  one  of  them;  and  that  Mayhew  then  said  to  Walter  Reeve 
(another  witness)  *'  If  you  see  any  one  ask  about  us,  don't  you  know 
anything." 

It  was  contended  on  the  part  of  the  defendant  that  the  informant 
proved  no  offence  which  was  cognisable  by  law ;  that  there  could  be 
no  trespass  upon  the  highway  in  search  of  game ;  that,  if  a  trespass  at 
all,  the  trespass  ought  to  have  been  alleged  as  being  upon  the  meadow; 
that  the  two  men  ought  to  have  been  chained  as  committing  a  joint 
offence ;  that,  as  they  were  charged  separately,  it  was  necessary  to 
prove  that  one  of  them  fired  the  gun ;  and  that  the  other  could  not  then 
De  convicted. 

The  question  for  the  opinion  of  the  court  was,  whether  the  justices 
were  correct  in  point  of  law  in  their  determination,  and  what  should 
be  done  in  the  premises. 

No  one  was  instructed  to  support  the  appeal. 

ifarkby,  for  the  respondent,  referred  to  The  Queen  t*.  Pratt,  4  Ellis 
&  B.  860  (E.  C.  L.  R.  vol.  82),  1  Dears.  C.  C.  502,  where  a  "  high- 
way" was  held  to  be  '*  land"  within  the  meaning  of  the  statute ;  and 
also  to  Brown,  app.,  Turner,  resp.,  13  0.  B.  N.  S.  485.  There,  A., 
*6"21  ^•'  ^•'  *^^  *    '  ^^^^  labourers,  were  met  by  a  police-constable 

^  ^  early  one  Sunday  morning  on  the  high  road  leading  from 
Gogglesball  to  Braintree.  Suspecting  from  their  appearance  that 
they  had  been  poaching,  and  seeing  that  there  was  something  balkj 
in  the  pocket  of  A.,  the  constable  searched  him  (the  other  three  walk- 
ing away),  and  drew  from  his  pocket  five  wild  rabbits  which  had 
been  recently  killed,  and  an  iron  spud.  The  constable  then  followed 
B.,  and  found  in  his  pocket  a  net  suitable  for  taking  rabbits  and  which 
appeared  to  have  been  recently  used,  and  some  rabbit^s  fur,  and  fresh 
blood  on  his  coat-cuffs.  The  constable  afterwards  found  that  G.  had 
at  a  subsequent  hour  on  the  same  morning  sold  a  dead  wild  rabbit  at 
a  beer-house  for  6d.    It  was  held  that  the  magistrates  were  justified 
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in  inferring  from  the  above  eyidence,  as  against  A.,  B.,  and  C,  that 
thej  had  been  anlawfdlly  on  some  land  in  search  or  pursait  of  game, 
within  the  25  and  26  Vict.  c.  114,  aUhaugh  there  was  no  proof  that 
either  of  the  parties  had  been  seen  off  the  high  road,  [WiLLBS,  J. — It  is 
qaite  clear  that  a  person  asing  a  highway  otherwise  than  for  the  par- 
pose  of  passing  and  re-passing  over  and  along  it,  is  a  trespasser.  There 
was  abundant  evidence  here  to  warrant  the  justices  in  coming  to  the 
conclasion  that  the  appellant  and  his  companion  were  upon  the  high- 
way  in  question  for  the  purpose  of  poaching.] 

Erls,  C.  J. — ^I  am  of  opinion  that  the  decision  of  the  magistrates 
was  right,  and  that  the  conviction  must  be  sustained.  Two  questions 
of  law  seem  to  be  submitted  to  us  in  this  case.  The  first  is,  whether 
a  person  can  be  guilty  of  a  trespass  within  the  meaning  of  the  statute 
1  and  2  W.  4,  c.  82,  by  standing  upon  a  public  highway  for  the  pur- 
pose of  killing  game.  I  think  that  question  is  concluded  by  the 
decision  of  the  Court  of  *Queen's  Bench  in  The  Queen  v.  rn^se^n 
Pratt,  4  Ellis  &  B.  860  (E.  C.  L.  R,  vol.  82),  1  Deara  C.  C.  502.  ■-  ^^"^ 
The  right  of  the  public  is  a  mere  easement  By  using  the  highway 
for  an  unlawful  purpose, — for  destroying  game^  for  instance, — ^the 
party  clearly  is  guilty  of  a  trespass.  The  other  question  is,  whether 
the  two  offenders  should  not  have  been  convicted  jointly ;  they  being 
together  on  the  highway  in  the  execution  of  a  common  purpose. 
Upon  the  evidence  before  them,  the  justices  might  well  have  inferred 
that  the  two  were  out  for  the  common  purpose  of  unlawfully  killing 
game,  and  that  the  unlawful  act  was  the  act  of  each.  This  is  all  that 
is  submitted  for  the  opinion  of  the  court. 

WiLLiAHS,  J. — ^I  entirely  agree  with  my  Lord  on  the  points  of  law. 
We  have  nothing  to  do  with  the  question  of  fact. 

WiLLKS,  J.,  concurred. 

Btlks,  J. — I  most  unwillingly  agree  to  this  construction  of  a 
highly  penal  statute :  bat  I  feel  constrained  to  do  so  by  the  authori- 
ties. Appeal  dismissed. 


*HUGH  MULLENEUX  LAWRENCE,  Appellant;    r^KKj. 
ROBERT  TODD,  Respondent    June  8.  ■■  ^^ 

An  iron-8bip-bnitder  eontraeUd  in  writing  with  alx  tkttind  kandioimftsmtn  to  pinto  n  tosmI, 
^^  agroeing  exelnaiyoly  to  lorTe  him  aniiijoet  to  tho  rnlw  and  ngnlntiona  of  the  ynrd,  and  to 
•zeeoto  the  whole  of  the  aklUed  nnd  nnakilled  Inbonr  reqniaito  to  complete  the  entire  hall  of  the 
Te»el,  of  the  beat  workmanship  and  to  the  entire  aatiafaetion  of  their  employer  (they  employing 
aad  paying  anch  akilled  and  nnakilled  aaaiatanta  aa  might  be  reqniaite  to  complete  the  yeaael 
with  all  deepateh),  and  to  be  paid  5^  per  ton  for  the  work  ao  done  by  them : — 

Held,  that  the  eontraeting  partiea  were  <'  handioraftaineii  or  artlfloera,"  within  the  meaning 
of  the  4  O.  4,  0.  S4,  a.  3. 

This  was  a  case  stated  by  T.  S.  Raffles,  Esq.,  stipendiary  magistrate 
for  Liverpool,  under  the  20  &  21  Vict.  c.  48,  for  the  opinion  of  this 
court : — 

1.  The  appellant  carries  on  business  in  the  borough  of  Liverpool 
as  an  engineer  and  iron-ship-builder  under  the  firm  of  H.  M.  Lawrence 
&  Co.,  and,  at  the  time  of  the  making  of  the  agreement  next  herein- 
after mentioned,  bad  eommenced  to  bnild  and  had  laid  the  keel  and 
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partly  set  up  the  frames  of  an  iron  yeasel  in  his  ship -building  yard 
there. 

2.  The  respondent  is  an  angle-iron  smith  and  plater,  and  is  a  skilled 
handicraftsman. 

8.  On  the  16th  of  October,  1862,  the  appellant  entered  into  an 
agreement  with  the  respondent  and  six  other  persons,  viz.,  Thomas 
Clarke,  James  Thomas,  Henry  Lloyd,  Thomas  Quinn,  James  David- 
son, and  Thomas  Boswell  (who  were  also  angle-iron  smiths  and  platers 
and  skilled  handicraftsmen),  for  the  completion  by  them  in  the  said 
appellant's  said  ship-building  yard  of  the  said  iron  vessel,  and  which 
said  agreement  was  sign^  by  the  appellant  and  the  respondent  and 
the  said  other  persons. 

4.  The  following  is  a  copy  of  the  agreement : — "  It  is  agreed  this 
16th  day  of  October,  1862,  between  Hugh  MuUeneux  Lawrence, 
carrying  on  business  at  Sandon  Works,  Sefton  Street,  Liverpool,  as 
engineer  and  ship-builder,,  under  the  firm  of  H.  M.  Lawrence  &  Co., 
of  the  one  part,  and  Thomas  Clarke,  James  Thomas,  Bobert  Todd, 
Henry  Lloyd,  Thomas  Quinn,  James  Davidson,  and  Thomas  Boawell, 
angle-iron  smiths  and  platers,  all  of  Liverpool,  of  the  other  part,  as 
*5551  ^'^^^^^^f — First,  that  *H.  M.  Lawrence  shall  employ,  and  each 
^  of  them  the  said  Thomas  Clarke,  James  Thomas,  Bobert  Todd, 
Henry  Lloyd,  Thomas  Quinn,  James  Davidson,  and  Thomas  Boswell, 
atiall  exclusively  serve  to  the  best  of  his  ability  the  said  Hugh  Mal- 
leneux  Lawrence,  and  subject  in  every  respect  to  all  the  rules  and 
regulations  of  his  yard  for  the  time  being,  for  the  purposes  and  on 
the  terms  hereinafter  mentioned, — Secondly,  that  the  said  Thomas 
Clarke,  James  Thomas,  Robert  Todd,  Henry  Lloyd,  Thomas  Quinn, 
James  Davidson,  and  Thomas  Boswell  shall  enter  the  service  of  the 
said  H.  M.  Lawrence  in  order  to  execute  the  whole  of  the  skilled  and 
unskilled  labour  requisite  to  complete  in  every  respect,  of  the  very 
b€st  workmanship,  and  to  the  satisfaction  of  the  said  H.  M.  Lawrence, 
the  entire  iron  hull  of  the  vessel  now  building  in  his  yard,  and  known 
as  No.  8  vessel,  the  keel  whereof  is  at  present  laid  and  the  frames  in 
part  set  up ;  and  for  this  purpose  the  said  James  Thomas,  Thomas 
Clarke,  Robert  Todd,  Thomas  Quinn,  Henry  Lloyd,  James  Davidson, 
and  Thomas  Boswell  shall  employ  such  skilled  and  unskilled  assist- 
ants as  the  said  H.  M.  Lawrence  shall  deem  requisite  in  order  to  com- 
plete the  said  vessel  with  all  despatch,  such  assistants  to  be  paid  by 
the  said  Thomas  Clark,  James  Thomas,  Thomas  Boswell,  Thomas 
Quinn,  Robert  Todd,  Henry  Lloyd,  and  James  Davidson,  and  to  be 
subject  in  every  way  to  the  rules  and  regulations  for  the  time  being 
of  the  yard  and  of  the  said  H.  M.  Lawrence,  including  liability  to 
discharge  by  him,  and  as  if  each  had  entered  the  service  of  the  said 
H.  M.  Lawrence, — Thirdly,  that  the  said  H.  M.  Lawrence  shall  pa? 
the  said  Thomas  Clarke,  James  Thomas,  Robert  Todd,  Henry  Lloja, 
Thomas  Quinn,  James  Davidson,  and  Thomas  Boswell,  or  any  of 
them,  for  their  joint  account,  for  each  and  every  ton  weight  of  iron- 
*5561   ^^^^  executed  and  entirely  completed  to  the  ^satisfaction  of 
^  the  said  H.  M.  Lawrence  by  the  said  Thomas  Clarke,  James 
Thomas,  Robert  Todd,  Henry  Lloyd,  Thomas  Quinn,  James  Davidson, 
and  Thomas  Boswell,  and  their  assistants,  the  sum  of  51.,  and  for 
every  fractional  portion  of  a  ton  a  similar  rate  in  proportion,  such 
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rate  to  be  calculated  on  the  net  weight  of  each  piece  of  ironwork  after 
being  punched,  sheared,  drilled,  and  fitted  to  its  respective  place,  and 
which  sum  shall  be  paid  on  every  Saturday,  the  pay-day  of  the  yard, 
less  10  per  cent.,  which  shall  be  retained  by  the  said  H.  M.  Lawrence 
QDtil  the  completion  of  the  entire  work  to  his  satisfaction,  as  a 
security  for  the  work  bein^  duly  fulfilled, — ^Fourthly,  that  if  any  one 
or  more  or  all  of  them  the  said  Thomas  Clarke,  James  Thomas, 
Robert  Todd,  Henry  Lloyd^  Thomas  Quinn,  James  Davidson,  and 
Thomas  Boswell,  or  other  their  assistants  employed  by  them  as  afore- 
said shall  at  any  time,  in  the  opinion  of  the  said  H.  M.  Lawrence, 
during  the  term  of  this  service  be  guilty  of  any  neglect  or  delay  in 
executing  the  said  work,  or  if  such  assistants  shall  be  deficient  in* 
numbers  or  ability,  it  shall  be  lawful  for  the  said  H.  M.  Lawrence, — 
but  without  prejudice  to  any  other  redress  arising  out  of  the  relation 
of  master  and  servant  hereby  created, — to  employ  other  hands  to  com- 
plete the  said  work,  and  charge  any  one  or  more  or  all  of  them  the 
said  Thomas  Clarke,  James  Thomas,  Robert  Todd,  Henry  Lloyd, 
Thomas  Quinn,  James  Davidson,  and  Thomas  Boswell,  with  the  extra 
cost  thereby  incurred." 

5.  After  the  making  of  the  said  agreement,  the  respondent  and  the 
said  other  persons  at  once  commenced  to  execute  the  work  to  be  per- 
formed by  them  under  the  said  agreement,  and  continued  to  perform 
the  same  and  to  work  upon  the  said  vessel  until  the  6th  of  April, 
1868. 

6.  On  the  last-mentioned  day,  the  respondent  and  '''two  of  ^#557 
the  said  other  persons,  viz.  Thomas  Clarke  and  Henry  Lloyd,  >- 
refused  further  to  go  on  with  the  said  work,  and  without  the  consent 
of  the  appellant  wilfully  absented  themselves  from  the  said  ship* 
building  yard  of  the  appellant,  and  did  no  work  upon  or  to  the  said 
vessel  during  the  whole  of  that  day. 

7.  The  said  vessel  was  not  at  that  time  completed ;  and  there  was 
00  lawful  excuse  for  the  respondent  or  the  said  other  persons  refusing 
to  go  on  with  the  said  work  or  absenting  themselves  from  the  said 
shipbuilding  yard. 

8.  In  consequence  of  such  refusal  to  go  on  with  the  said  work  by 
the  respondent,  and  such  absenting  himself,  the  said  work  could  not 
be  nor  was  carried  on  with  due  despatch,  and  the  completion  of  the 
said  vessel  was  and  is  greatly  delayed. 

9.  It  was  intended  by  the  appellant  and  respondent  and  by  the  said 
other  parties  to  the  said  agreement,  and  it  was  necessary  for  the  purpose 
of  carrying  out  the  said  agreement,  that  the  respondent  and  the  said  other 
parties  to  the  said  agreement  should  themselves  do  and  perform  such  of 
the  work  necessary  for  completing  the  said  vessel  as  required  skilful 
handicraftsmen  for  its  proper  performance,  and  should  employ  workmen 
of  inferior  skill  and  labourers  for  the  purpose  only  of  assisting  them  in 
such  portion  of  the  works  as  required  little  or  no  skill :  and  the  re- 
spondent and  the  said  other  parties  to  the  said  agreement  did  in  fact 
themselves  so  work  and  emplov  others  to  assist  them. 

10.  It  is  customary  in  the  ship-building  trade  for  skilful  workmen 
to  employ  persons  of  inferior  skill  to  assist  them  in  their  work. 

11.  The  respondent  and  the  said  other  persons  were  under  the 
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control  of  and  bound  to  obey  the  orders  and  directions  of  tbe  appel- 
lant's foreman  of  the  appellant's  ship-building  yard  with  respect  to  the 
said  work. 

4'^Q-y  *12.  On  the  7th  of  April,  1863,  an  informlation  and  complaint 
^^  ^  under  the  3d  section  of  the  statute  4  G.  4,  c.  34,  came  on  to  he 
heard  before  the  magistrate,  by  which  the  appellant  complained  that 
the  respondent  on  the  16th  of  October,  1862,  at  the  borough  aforesaid, 
contracted  with  the  appellant  to  serve  hitfi.  in  the  capacity  of  a  handi- 
craftsman in  a  certain  manner,  to  wit,  to  execute  the  whole  of  the 
skilled  and  unskilled  labour  requisite  to  complete  in  every  respect,  of 
the  best  workmanship  and  to  the  satisfaction  of  the  appellant,  the 
entire  iron  hull  of  a  certain  vessel;  and  that  the  respondent,  having 
entered  upon  such  service  accordingly,  afterwards,  to  wit,  on  the  6th 
of  April,  1863,  at  the  said  borough  of  Liverpool,  where  the  respondent 
was  then  and  there  employed,  without  notice,  and  before  his  said  con- 
tract was  completed,  unlawfully,  without  the  said  Hugh  Mulleneax 
Lawrence's  consent,  and  without  just  cause  or  lawful  excuse,  did 
absent  himself  from  the  said  service,  and  had  from  thence  n^lected  to 
fulfil  his  said  contract,  contrary  to  the  form  of  the  statute  in  sach  case 
made  and  provided. 

13.  The  magistrate  was  of  opinion  that  the  agreement  set  out  in  the 
fourth  paragraph  of  the  case,  and  the  facts  aforesaid,  did  not  create 
such  a  relation  between  the  appellant  and  respondent  as  to  bring  the 
respondent  within  or  subject  him  to  the  3d  section  of  the  statute  i 
G.  4,  c.  34;  and  he  declined  to  convict  the  respondent;  otherwise 
he  would  have  convicted  him. 

14.  The  question  for  the  opinion  of  the  court  was,  whether  the  said 
agreement  and  the  facts  aforesaid  created  such  a  relation  between  the 
appellant  and  respondent  as  to  bring  the  respondent  within  or  subject 
him  to  the  3d  section  of  the  said  statute. 

*5591  Watkin  WiUiama,  for  the  appellant. — The  magistrate  *ought, 
-'  it  is  submitted,  to  have  convicted  the  respondent.  The  ques- 
tion turns  upon  the  construction  of  the  Sd  section  of  the  4  G.  4,  c 
34,  which  enacts,  that,  "  if  any  servant  in  husbandry,  or  any  ariifica; 
calico-printer,  fiancUcra/taman,  miner,  collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other  person,  shall  contract  with  any  person 
or  persons  whomsoever  to  serve  him,  her,  or  them  for  any  time  or 
times  whatsoever,  or  in  any  other  manner,  and  shall  not  enter  into  or 
commence  his  or  her  service  according  to  his  or  her  contract  (such 
contract  being  in  writing,  and  signed  bv  the  contracting  parties)^  or, 
having  entered  into  such  service,  shall  absent  himself  or  herself  from 
his  or  her  service  before  the  term  of  his  or  her  contract,  whether  such 
contract  shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or 
neglect  to  fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or 
misdemeanor  in  the  execution  thereof,  or  otherwise  respecting  the 
same, — then  and  in  every  such  case  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  county  or  place  where  such  servant  in 
husbandry,  &c.,  shall  have  so  contracted  or  be  employed  or  be  found, 
and  such  justice  is  hereby  authorized  and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him  by  the  person  or  persons,  or  any  of 
them,  with  whom  such  servant  in  husbandry,  &c.,  shall  have  so  con- 
tracted, or  by  his,  her,  or  their  steward,  manager,  or  agent,  which 
oath  such  justice  is  hereby  empowered  to  administer,  to  issue  his  war- 
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raDt  for  apprehending  every  such  servant  in  husbandry,  Sec.,  and  no 
examine  into  the  nature  of  the  complaint;  and,  if  it  shall  appear  to 
such  justice  that  any  such  servant  in  husbandry,  &c.,  shall  not  have  ful- 
filled  such  contract,  or  hath  been  guilty  of  any  other  misconduct  or 
misdemeanor  as  aforesaid,  it  shall  and  may  be  lawful  for  such  justice 
to  commit  every  such  person  to  the  house  *of  correction,  there  r«'/iA 
to  remain  and  be  held  to  hard  labour  for  a  reasonable  time,  pot  ^  ^ 
exceeding  three  months,"  &c.    The  magistrates  probably  thought  from 
the  mode  of  payment  of  their  wages  that  these  men  were  contractors. 
[Williams,  J.— Relying  upon  Hardy  v.  Kyle,  9  B.  &  C.  603  (E.  C.  L. 
K.  vol.  17),  4  M.  &  R.  295,  and  that  class  of  ca8es.(a)]     No  doubt. 
There,  however,  there  was  no  contract  exclusively  to  serve  the  em- 
ployer :  here  there  is.    The  distinction  is  pointed  out  in  Lancaster  v. 
Greaves,  9  B.  &  C.  628.    There,  A.  had  contracted  with  B.  to  build  a 
wall  for  a  certain  price  within  a  certain  time,  and  having  performed 
part  of  the  work,  refused  to  complete  it ;  and  it  was  held  that  this 
was  not  a  contract  within  the  statute.    Littledale,  J.,  there  says ;  "The 
relation  of  master  and  servant  is  essential  in  order  to  give  the  court 
jurisdiction."    And  Parke,  B.,  says:    ''The  statute  applies  only  to 
cases  of  contracts  to  serve.    There  may,  indeed,  be  a  service  not  for 
any  specific  time  or  wages:  but,  to  be  within  the  statute,  there  must 
l>e  a  contract  for  service  to  the  parly  exclusively.^^     And  Bayley,  J.,  in 
Hardy  r.  Ryle,  9  B.  &  C.  611,  says:    ''To  be  within  the  act,  the 
party  must  not  only  be  included  in  the  enumeration  of  persons  to 
be  affected  by  it,  but  must  also  have  'contracted  to  serve.'    Now, 
there  is  a  very  plain  distinction  between  becoming  the  servant  of  an 
individual,  and  contracting  to  do  certain  specific  work.     The  same 
person  may  contract  to  do  work  for  many  others,  and  *cannot  r»;r^i 
with  any  propriety  be  said  to  have  contracted  to  serve  each   ^ 
of  them."     The  facts  here  take  the  case  entirely  out  of  the  principle 
of  those  decisions.     [Williams,  J. — In  Ex  parte  Johnson,  7  Dowl. 
P.  C.  702,  a  contract  "to  print  certain  pieces   of  woollen  cotton 
goods"  was  held  not  to  be  within  the  statute.     Willss,  J. — In  Riley 
r.  Warden,  2  Exch.  59,  it  was  held  that  a  person  who  takes  a  contract 
to  execute  a  certain  cutting  on  a  railway,  at  a  certain  sum  per  cubic 
yard,  and  employs  certain  men  under  him  to  assist  in  doing  the  work, 
'\s  not  a  workman  or  labourer  within  the  Truck  Act,  1  &  2  W.  4,  c.  37, 
although  he  does  a  portion  of  the  work  himself.     But  that  was  cor- 
rected in  Bowers  v,  Lovekin,  6  Ellis  &  B.  584.     There,  by  agreement 
with  a  mine-owner,  two  persons  engaged  as  "butty-colHers:"  it  was 
found  as  a  fact  that'  butty-colliers  get  the  produce  of  the  mine  at  so  1 
much   per  yard,  that  they  employ  others  under  them  to  increase  tho  C" 
'I  nantity,  but  that  they  must  work  personally,  and  are  treated  as  work- ' ' 
men  :  and  it  was  held,  upon  this  finding,  that  butty- col  Hers  were  arti-  » 
liters   (labourers?)  within  the  Truck  Act, — the  distinction   between 
contractors  and  artificers  depending  on  the  fact  whether  by  the  en- 
i:agernent  they  were  labourers.     This  is  a  stronger  case  than  that;  for, 

(n)  To  Hardy  r.  Ryle,  the  commitment  recited  that  Henry  Hardy  had  contraoled  to  weavo 
certain  pieces  of  lilk  goods  for  Thomas  Hall  at  certain  prices  agreed  upon  between  tbemr  and 
bad  neglected  his  work  after  entering  upon  his  said  serrice,  wherefore  the  Justice  oonricted  bim. 
and  committed  him  for  one  month  :  and  it  was  held  that  the  contracting  to  weare  certain  goodd, 
MS  Btmted  in  the  commitment,  was  not  contracting  to  terre  within  the  meaning  of  the  statute. 

C.  B.  K.  8.,  VOL.  XIV. — 22 
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here,  the  parties  were  not  at  liliertjr  to  employ  others  under  them  ex- 
cept subject  to  the  control  of  Lawrence.]  In  Bowers  v,  Lovekin,  Erie, 
J.,  says :  ''  I  take  the  true  construction  of  the  act  to  be,  that  it  applies 
to  contracts  for  artificers'  work  to  be  paid  for  by  the  piece,  wheDcver 
it  was  intended  that  the  contractor  should  personally  do  all  or  part  of 
the  work  as  a  workman,  so  as  to  make  him  one  of  the  class  of  artificers. 
I  a^ree  with  what  is  observed  by  Maule,  J.,  in  Sharman  v.  Sanders,  13 
C.  B.  166  (E.  C.  L.  B.  vol.  76),  that  the  legislature  intended  to  protect 
^egQi  ^  particular  class.    I  think  in  such  cases  you  must  *look  at  the 

^  nature  of  the  work,  the  contract,  and  the  position  of  the  parties, 
and  say  whether  they  were  of  that  class."  [Bylbs,' J.— The  hours  of 
work  are  not  mentioned  here.]  No :  but  the  parties  agree  to  be  sub- 
ject to  all  the  rules  and  regulations  of  the  yard.  The  mode  of  pay- 
ment,— 61  per  ton  on  the  amount  of  work  done, — does  not  take  the  case 
out  of  the  statute:  Ex  parte  Bailey,  28  Law  J.  M.  G.  161.  Ex  parte 
Gordon,  25  Law  J.  M.  C.  12,  is  a  very  strong  authority.  There,  Gor- 
don was  employed  by  Scholefield,  a  master  tailor,  to  make  clothes  as 
he  should  be  required,  each  garment  to  be  paid  for  according  to  an 
agreed  list  of  prices.  When  engaged  on  a  job,  Oordon  was  to  work 
on  the  premises  of  Scholefield,  and  for  bim  exclusively,  until  the  job 
was  finished.  At  the  end  of  each  job  Gordon  could  leave  if  he  chose, 
and  Scholefield  was  not  bound  to  find  him  any  more  work.  It  was 
held,  that,  as  Gordon  during  any  particular  job  was  to  work  excla- 
sively  for  Scholefield,  the  relation  of  master  and  servant  existed  be- 
tween them,  and  that  he  was  liable  under  the  4  G.  4,  c.  34,  s.  3,  to 
punishment  by  summary  conviction  for  having  neglected  to  complete 
a  waistcoat  which  he  had  commenced  to  make  for  Scholefield.  [Wil- 
liams, J. — The  contract  here  is  for  a  particular  piece  of  work,  not  for 
a  general  employment.]  Any  difficulty  on  that  score  is  removed  bv 
the  judgment  of  Wightm^n,  J.,  in  Ex  parte  Gordon.  "  The  contract,"' 
says  that  learned  judge,  *'did  not  extend  beyond  the  particular  job; 
but,  during  that  job,  and  until  it  was  fini^ed,  he  (Gordon)  was  to 
work  exclusively  for  his  employer.  I  was  struck  at  first  with  the 
strong  analogy  that  appeared  between  this  case  and  the  cases  of  Lancaster 
V,  Greaves,  Hardy  v.  Byle,  and  Ex  parte  Johnson :  but,  in  all  those 
eases^  the  decision  that  the  party  was  not  a  servant  turned  mainly 
♦"fi^l   "P^*^  ^^®  circumstance  that,  during  the  continuance  of  the  *par- 

J  ticular  employment,  the  party  was  at  liberty  to  work  for  other 
persona.  But  here  Gordon  was  to  work  on  the  premises  of  his  em- 
ployer, and  for  him  only,  until  the  work  was  done.  Gordon  therefore 
is,  I  think,  brought  within  the  words  of  the  statute'  as  an  '  artificer  or 
handkraftsman'  *  or  other  person,'  who  had  contracted  to  serve  *  To: 
any  time  or  times  whatsoever,  or  in  any  other  manner.'  These  hit 
words  'in  any  other  manner'  seem  to  me'  very  important."  And  in 
Taylor,  app.,  Porter,  resp.,  31  Law  J.  M.  C.  Ill,  it  was  heM,  that, 
in  order  to  give  justices  jurisdiction  to  hear  a  complaint  as  to  the  non- 
payment of  wages,  under  the  20  G.  2,  c.  19,  s.  1,  it  is  only  necessary 
that  the  relation  of  master  and  servant  should  exist  between  the  par- 
ties, and  the  contract  of  service  need  not  be  for  any  specific  time. 
Here,  per^nal  service,  exclusive  service,  and  the  mode  of  payment  of 
wages  (if  that  be  material),  are  all  provided  for  by  the  contract  In 
Lowtber  v.  The  Earl  of  Radnor,  8  East  113,  the  20  G.  2,  c.  19,  was 
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held  to  include  wages  earned  by  a  labourer  who  contracted  to  dig  and 
stean  a  well  for  cattle,  to  be  paid  for  by  the  foot,  and  who  employed 
another  to  assist  him  in  the  work.  In  Blake  t*.  Eenyon,  6  T.  R.  221, 
which  was  an  action  for  continuing  to  employ  the  plaintiffs  servant 
(who  had  left  his  work  as  a  currier  unfinished),  after  notice,  the  court 
say  that  *'a  person  who  contracts  with  another  to  do  certain  work  for 
him  is  the  servant  of  that  other  till  the  work  is  finished,  and  no  other 
person  can  employ  such  servant  to  the  prejudice  of  the  first  master/' 
These  authorities,  it  is  submitted,  abundantly  show  that  the  respond- 
ent ought  to  have  been  convicted. 

No  one  appeared  for  the  respondent. 

Erlb,  0.  J. — The  court  is  much  indebted  to  Mr.  ♦Williams  r+sgi 
for  his  very  careful  and  lucid  exposition  of  the  law  in  this  case.  ^ 
His  argument  has  satisfied  me  that  the  decision  of  the  magistrate  was 
wrong,  and  that  the  appellant  is  entitled  to  succeed.  The  agreement 
which  the  respondent  entered  into  is  clearly  within  the  statute,  the 
operative  words  of  which  are,  that,  if  any  artificer,  handicraftsman, 
labourer,  or  other  person  shall  contract  with  any  person  or  persons 
whomsoever  to  serve  him,  her,  or  them,  for  any  time  or  timed  whatso- 
ever, or  in  any  other  manner,  and  shall  not  enter  into  or  commence  his 
or  her  service  or,  having  entered  into  such  service,  shall  absent  him- 
self or  herself  from  his  or  her  service  before  the  term  of  his  or  her 
contract  shall  be  completed,  &c.,  he  or  she  shall  be  liable  to  be  con- 
victed,  &c.  Were  the  parties  to  this  agreement  ^'  handicraftsmen" 
within  those  .words?  It  appears  from  the  agreement  that  the  appel- 
lant was  an  engineer  and  ship-builder,  and  had  contracted  to  build  an 
iron-clad  vessel,  and  that  the  other  parties  to  the  agreement  were 
handicraftsmen  skilled  in  laying  plates.  And  it  is  clear  to  my  mind 
that  their  skill  was  an  important  element  in  the  inducement  to  him  to 
enter  into  the  contract  with  them.  By  the  terms  of  the  agreement 
they  severally  undertook  to  serve  the  appellant  exclusively,  to  the 
best  of  their  ability,  and  subject  in  eyery  respect  to  all  the  rules  and 
regulations  of  his  yard,  for  the  purposes  and  on  the  terms  aft«r  men- 
tioned :  and  these  were  "  to  execute  the  whole  of  the  skilled  and  un- 
skilled labour  requisite  to  complete  in  every  respect,  of  the  very  best 
workmanship,  and  to  the  satisfaction  of  the  appellant,  the  entire  iron 
hull  of  the  vessel,"  and  for  this  purpose  to  "  employ  such  skilled  and 
unskilled  assistants  as  the  appellant  should  deem  requisite  in  order  t> 
complete  the  said  vessel  with  all  despatch," — such  assistants  to  be  paid 
by  them,  and  to  be  subject  in  every  way  to  the  rules  *and  regu-  [■♦5g5 
lations  of  the  yard  ana  of  the  appellant,  including  liabilitv  to  '- 
discharge  by  him,  and  as  if  each  had  entered  his  service :  and  they  wero 
to  be  paid  for  their  services  the  sum  of  51.  for  each  and  every  tun 
weight  of  ironwork  executed  and  entirely  completed  to  the  appellant\s 
satisfaction.  I  have  looked  in  vain  to  see  where  the  difficulty  wa- . 
These  parties  clearly  come  within  the  definition  of  "  handicraftsme  i 
or  artificers."  That  the  spirit  of.  the  statute  was  intended  to  apply  t.> 
such  a  case,  is  perfectly  manifest.  The  appellant  had  no  doubt  con- 
tracted to  deliver  the  ship  completely  finished  and  fitted  by  a  given 
day ;  and  this  he  could  not  reckon  upon  accomplishing  unless  he  could 
be  secure  of  the  co-operation  of  his  workmen,  and  he  makes  his  con- 
tract with  them  accordingly.    This  is  exactly  the  case  for  t^-.c  applica- 
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tion  of  the  summary  remedy  provided  by  the  statute;  as,  without  some 
sucb  check,  his  workmen  might  at  any  time  frustrate  all  his  arrange- 
ments. Two  of  the  six  persons  parties  to  the  agreement  have  wilfully 
absented  themselves,  without  lawful  excuse.  It  has  been  held  that  a 
man  who  was  hired  to  do  a  particular  job, — as  a  tailor  to  make  a 
garment,— comes  within  the  description  of  a  labourer  in  this  statute,— 
Ex  parte  Gordon,  25  Law  J.  M.  C.  12 :  and  there  are  many  other 
cases  to  the  same  effect.  Here,  the  parties  expressly  engaged  to  re- 
main in  the  service  until  the  particular  work  was  completed.  Does 
the  stipulation  for  payment  at  the  rate  of  61  per  ton  prevent  "the  par- 
ties from  being  labourers  within  the  act  ?  I  think  not.  The  words 
of  the  statute  are  very  wide :  they  embrace  all  contracts  of  service 
either  for  time  or  in  any  other  manner.  True,  the  party  must  be  in 
the  exclusive  service  of  the  employer  for  a  given  time  or  until  the 
completion  of  the  given  work ;  but,  whether  paid  by  the  day  or  by 
♦"BBl  ^^®  quantity  of  work  done,  is  immaterial.  The  case  ♦gives  no 
^  J  detailed  account  of  the  opinion  of  the  magistrate.  Out  of  re- 
spect for  his  decision,  we  have  searched  for  precedents,  but  are  unable 
to  find  any  to  justify  it.  The  case  must  go  back  to  him  with  our 
answer  ip  the  appellant's  favour  to  the  question  submitted  to  us. 

Williams,  J,,  and  Willes,  J.,  concurred. 

Byles,  J. — I  agree  with  the  rest  of  the  court ;  and  I  would  only 
add  that  my  judgment  proceeds  on  the  case  of  Boers  v,  Lovekin,  6 
£llis  &  B.  584  (E.  C.  L.  B.  vol.  88),  and  the  reasons  there  given. 

Judgment  for  the  appellant 


SHIPLEY  V.  MARSHALL.    May  23. 

«  Book-debtB  "  in  the  24  A  25  Viot  o.  134,  b.  137,  are  Bach  debts  aooining  in  the  ordioaiy 
course  of  a  man'a  trade  as  are  nsnallj  entered  in  the  trade-books. 

A.,  who  carried  on  the  basiness  of  a  saddler,  and  bad  also  been  in  the  habit  of  baying  and 
selling  copyrights  of  newspapers  (haying  had  seyen  or  eight  transactions  of  the  kind  withio 
three  years),  became  bankrupt  He  afterwards  purchased  from  the  assignees,  under  the  137th 
section  of  the  Bankruptcy  Act,  186],  all  the  outstanding  " book'd«ht9"  due  to  his  estate.  Prior 
to  his  bankruptcy  he  had  by  an  agreement  in  writing  contracted  to  seU  to  B.  the  copyright  of 
a  certain  newspaper  and  the  back  numbers,  the  purchase-money  to  be  paid  by  certain  instal- 
ments, of  which  227/.  I0«.  remained  unpaid  at  the  time  of  A.'8  bankruptcy.  The  agreement 
contained  a  stipulation  that  the  instalments  should  be  secured  by  a  mortgage  of  the  copyright 
to  A,  No  entry  of  this  transaction  appeared  in  A.'s  ordinary  trade-books ;  but  it  was  entered 
in  his  **  diary :" — Held,  that  this  was  a  debt  which  passed  by  the  sale  by  the  assignees  of  the 
"book-debts"  due  to  the  bankrupt,  under  the  137th  section. 

This  was  an  action  brought  to  recover  a  balance  claimed  to  be  due 
from  the  defendant  on  the  sale  of  a  newspaper  called  The  Lamb,  toge- 
ther with  certain  back  numbers. 

The  declaration  contained  a  special  count  npon  the  contract,  and 
the  common  counts.  The  defendant  pleaded,  amongst  other  pleas, 
the  bankruptcy  of  the  plaintiflF;  to  which  the  latter  replied  a  sale  by 
the  assignees  to  him  by  private  contract  of  the  outstanding  book-debts 
due  to  him  at  the  time  of  his  bankruptcy.  Issue  thereon. 
*5671  *The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at 
^  Westminster  after  the  last  term,  when  the  following  facts  ap- 
peared in  evidence : — The  plaintiff  (the  bankrupt)  carried  on  the  bust- 
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ness  of  a  saddler  and  harness-maker,  and  be  had  been  in  the  habit  of 
baying  and  selling  copyrights  of  newspapers,  having  been  possessed 
at  various  times  within  the  last  three  years  of  as  many  as  seven  or 
eight,  of  which  The  Lamb  was  one.  This  he  had  sold  to  the  defend- 
ant (with  62?.  for  the  back  numbers)  for  500/.,  payable  by  certain 
instalments,  with  a  stipulation  that  these  instalments  should  be  secured 
by  a  mortgage.  No  entry  of  this  transaction  appeared  in  the  trade- 
books  of  the  bankrupt;  but  a  record  of  it  was  found  in  his  diary. 
Of  the  above  sum  227t  lOa.  remained  unpaid. 

The  bankrupt  had,  under  the  137th  section  of  the  Bankruptcy  A't, 
1861,  bought  from  the  assignees  all  the  outstanding  book-aebts  due 
to  his  estate. 

On  the  part  of  the  defendant  it  was  submitted  that  this  was  not  u 
'*  book -debt"  within  the  137th  section  of  the  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134,  which  enacts  that  "  at  any  time  after  the  expira- 
tion of  twelve  months  from  adjudication,  or  at  any  earlier  period  with 
the  approbation  of  the  court,  the  assignees  may  sell  by  auction  or 
tender,  or,  with  the  sanction  of  the  court,  by  private  contract,  all  or 
any  of  the  book-debts  due  or  growing  due  to  the  bankrupt,  and  the  books 
relating  thereto,  and  the  good-will  of  his  trade  or  business,  and  assign 
the  same  to  the  purchaser ;  and  such  purchaser  shall,  by  virtue  of  the 
assignment,  have  power  to  sue  in  his  own  name  for  the  debts  assigned 
to  him,  as  effectually,  and  with  the  same  privileges  concerning  proof 
of  the  requisites  of  bankruptcy  and  other  matters,  as  the  assignee 
himself." 

The  learned  judge  reserved  the  point,  and  the  jury  returned  a  ver- 
dict for  the  plaintiff,  damages  227 Z.  10«. 

*J.  0.  OriffUs,  in  Easter  Term  last,  accordingly  obtained  a  r«cgo 
rule  nisi  to  enter  a  nonsuit.  He  submitted  that  an  exceptional  ^ 
transaction  like  this  could  not  have  been  contemplated  as  a  book-debt 
within  the  statute:  and  he  referred  to  McEvoy  v.  Bent,  11  Weekly 
Bep.  814,  where  Martin,  B.,  said:  "A  book  debt  must  mean  debts 
entered  in  the  books  of  a  bankrupt  in  the  course  of  his  business, 
whatever  that  may  be." 

Montague  Smith,  Q.  C,  now  showed  cause. — The  137th  section  of 
the*  24  &  25  Yict.  c.  134,  empowers  the  assignees  to  sell  the  book- 
debts  of  the  bankrupt,  and  enables  the  purchaser  to  sue  for  them  in 
his  own  name.  The  question  is,  what  is  the  meaning  of  "book- 
debts?"  Is  it  limited  to  debts  entered  in  some  book  7  That  can  hardly 
be.  Suppose  a  tradesman  keeps  no  books  7  It  may  be  that  the  term 
'*  book-debts"  would  not  embrace  specialty  debte,  such  as  bonds,  mort- 
gages, or  judgments :  but  it  clearly  must  include  all  debts  accruing 
to  the  bankrupt  in  the  course  of  his  trade.  That  reduces  it  to  the 
question  what  was  this  man's  ordinary  trade  7  The  evidence  shows, 
that,  besides  carrying  on  the  business  of  a  saddler  and  harness-maker, 
the  plaintiff*  was  in  the  habit  of  buying  and  selling  copyrights  of 
newspapers.  -A  debt  accruing  to  him  in  that  business  was  as  much  a 
trade  debt  as  a  debt  for  saddlery  would  be.  In  McEvoy  v.  Bent, 
a  new  trial  was  granted,  notwithstanding  Baron  Martinis  dictum. 
Besides,  it  did  not  appear  there  that  the  bill  of  exchange  was  given 
in  the  course  of,  or  in  any  way  connected  with,  the  bankrupt's  trade. 

Oriffita,  in  support  of  his  rule. — The  term  "book-debts"  has  ac- 
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quired  a  known  meaning,  which  does  not  embrace  a  claim  arising 
upon  an  agreement  like  this.     Under  the  old  bankrupt  acts,  the  bank- 
*5691  ^'^P^'^  property  in  *the  first  instance  vested  in  the  commissioiier, 
J  who,  under  the  6  G.  4,  c.  16,  s.  63,  was  to  convey  to  the  as- 
signees, amongst  oth^r  things,  all  '*  debts  due  or  to  become  due'*  to  the 
bankrupt.    The  87th  section  gave  the  assignees  power  to  compound 
or  give  time  for  the  payment  of  debts,  but  no  power  to  sell  tbem. 
By  the  Bankrupt  Law  Amendment  Act,  1849  (12  &  18  Vict  c.  106), 
s.  141,  all  the  personal  estate  and  effects  of  the  bankrupt,  and  ''^all 
debts  due  or  to  be  due  to  him,"  are  absolutely  vested  in  the  assignees 
hv  virtue  of  their  appointment.    The  153d  section  empowered  the 
assignees  to  sue  or  compound  for  debts.    And  the  188th  section 
enacted,  that,  if,  at  the  expiration  of  two  years  from  the  issuing  of 
any  fiat,  or  the  filing  of  any  petition  for  a(^adication  of  bankruptcy, 
there  shall  remain  any  outstanding  debts  or  other  property  due  or  be- 
longing tothe  estate  of  the  bankrupt^  which  cannot,  in  the  opinion  of  the 
court,  be  collected  and  received  without  unreasonable  or  inconvenient 
delay,  it  shall  be  lawful  for  the  assignees,  under  the  direction  of  the 
court,  to  sell  and  assign  such  debts  c^d  other  property,  and  also  the 
books  of  the  bankrupt  relating  to  his  trade,  dealings,  or  estate,  in 
such  manner  and  subject  to  such  conditions  as  shall  be  ordered  by 
the  court ;  and  any  person  to  whom  any  of  such  debts  shall  be  so  sold 
or  assigned  may  sue  for  the  same  in  his  own  name  as  fully  as  the 
assignees  of  such  bankrupt  might  have  done."    This  section  is  re- 
pealed by  the  Bankruptcy  Act,  1861,  the  187tb  section  of  which  con- 
fines the  power  of  sale  to  '*  book-debts  due  or  growing  due  to  the 
bankrupt,  and  the  books  relating  thereto.^^     The  whole  spirit  of  the  act 
shows  that  this  provision  was  intended  to  be  limited  to  the  common 
and  ordinary  book-debts  of  a  trader,  and  not  to  apply  to  a  debt  aris- 
'  ing  out  of  a  contract  like  this,  with  special  terms  which  could  only 
♦5701  ^®  enforced  in  a  court  of  equity.    [Erls,  C.  J. — The  defendant 
-'  *owed  the  bankrupt  227!.  10«.,  the  balance  of  a  debt  due  upon 
the  sale  of  a  newspaper.    If  he  had  contracted  a  debt  with  the  bank- 
rupt to  the  amount  of  602.  for  saddlery,  and  had  given  him  his  aooept- 
ance  for  it,  and  the  bill  had  come  back  dishonoured,  would  that  ha?e 
been  a  book-debt  ?]     No  doubt  that  would  remain  a  simple  contract 
debt :  the  bill  being  unpaid,  the  trade-debt  would  remain.    But,  can 
a  debt  accruing  to  a  saddler  upon  a  sale  of  a  newspaper  copyright  in 
any  sense  be  considered  as  an  ordinary  trade-debt  ?     [Byus,  J. — ^If 
a  guarantee  were  given  in  respect  of  a  trade-debt,  would  that  pass?] 
The  statute  does  not  by  the  137th  section  authorize  the  sale  of  secu- 
rities.   A  statutory  power  must  be  pursued  strictly.    It  is  enough  to 
^i\y  that  this  is  a  special  contract,  and  not  a  book-debt. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Tiie  plaintiff,  a  bankrupt,  purchased  from  his  assignees,  under  the 
137th  section  of  the  Bankruptcy  Act,  1861,  *'the  book-debts  due  or 
growing  due  to  him''  at  the  time  of  his  bankruptcy  ;  and  the  question 
\A  whether  the  balance  due  to  him  from  Marshall  under  the  contract 
entered  into  by  him  with  the  plaintifi;'  answers  the  description  of  a 
"  book-debt"  within  the  above  section.  By  "  book-debts,"  the  legisla- 
ture doubtless  intended  to  describe  debts  in  some  way  connected  with 
the  trade  of  the  bankrupt:  and  I  am  inclined  to  give  the  term  a 
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wider  range.  Bat  it  is  enough  to  say  that  this  was  a  debt  connected 
with  and  growin;^  out  of  the  pla'tntiff^s  trade.  The  plaintiff  was  pos- 
sessed  of  copyrights  of  newspapers :  one  of  these  the  defendant  pur- 
chased of  hira  for  500/.,  and  62i.  for  the  price  of  the  back  numbers. 
Why  should  not  that  constitute  a  trade-debt?  The  plaintifi'had  been 
in  the  habit  of  buying  and  selling  that  kind  of  property.  It  seems 
to  me  that  a  debt  thus  arising  is  just  as  much  a  *debt  con-  r«x7i 
nected  with  bis  trade  or  business  of  a  dealer  in  newspapers,  as  ^ 
a  debt  for  saddlery  would  be  connected  with  his  trade  of  a  saddler  and 
harness-maker.  I  therefore  think  the  debt  passed  by  this  assignment. 
Whether  the  security  passed,  is  quite  a  different  question.  If  a 
guaraatee  wene  given  to  secure  a  trade-debt,  the  document  would  not 
pass  by  the  assignment,  though  the  debt  would.  In  the  agreement 
in  question  there  is  a  stipulation  for  a  mortgage.  By  the  purchase 
of, the  debt,  the  plaintiff  did  not  acquire  the  right'to  call  upon  Marshall 
to  execute  a  mortcrage  of  the  copyright  to  him.  That  is  a  totally 
different  matter.  The  course  of  the  enactments  has  been  to  enable 
the  assignees  to  dispose  of  all  the  outstanding  debts  and  property  of 
the  bankrupt.  The  188th  section  of  the  12  and  18  Vict.  c.  106 
enabled  the  assignees,  at  the  end  of  ttoo  years  from  the  issuing  of  the 
fiat  or  the  filing  of  the  petition,  to  sell  the  outstanding  debts  or  other 
property  due  or  belonging  to  the  bankrupt.  The  lS7th  section  of  the 
recent  JBankruptcy  Act  shortens  the  period  to  one  year,  and  narrows 
the  subject-matter  of  the  sale  to  "  book  debts"  of  the  bankrupt,  which 
I  hold  to  mean  all  debts  contracted  with  him  in  the  course  of  his 
trade.  This  plaintiff  carried  on  the  trade  of  a  saddler  and  also  that 
of  a  speculator  in  newspaper  copyrights.  To  constitute  the  debt  a 
*'  book-debt/'  it  cannot  to  my  mind  be  necessary  that  the  transaction 
should  be  entered  in  a  book. 

WiLLiAKs,  J. — I  am  of  the  same  opinion.  The  words  of  the  lS7th 
section  are  no  doubt  as  Mr.  OrifBts  has  pointed  out,  authorizing  the^ 
assignees  to  sell  the  *^  book-debts  due  or  growing  due  to  the  bank- 
rupt, and  the  books  relating  therek)."  This,  it  is  said,  can  only  mean 
debts  which  are  actually  entered  in  some  book  kept  by  the  bankrupt 
in  the  course  of  his  trade.  I  *cannot,  however,  accede  to  that  r^syo 
construction.  I  think  the  meaning  of  the  statute  is,  that  the  '- 
assignees  shall  dispose  of  all  debts  due  to  the  bankrupt  in  respect  of 
which  entries  could  be  made  in  the  ordinary  course  of  his  business : 
otherwise,  a  debt  by  accident  omitted  to  be  entered  would  not  pass 
by  the  assignment.  But  the  difficulty  which  I  feel  in  this  case,  is,  to 
arrive  at  the  conclusion  that  this  is  a  debt  arising  out  of  a  transaction 
which  in  the  ordinary  course  of  the  bankrupt's  business  would  find 
its  way  as  an  entry  into  any  of  the  trade-books.  The  bankrupt  was 
a  saddler  and  harness-maker :  and  he  calls  himself  a  newspaper  proprie- 
tor. No  entry  of  this  transaction  with  the  defendant  appears  in  any 
of  the  bankrupt's  ordinary  trade-books :  but  an  entry  of  it  does  appear 
in  his  "diary."  The  rest  of  the  court  have  come  to  the  conclusion 
that  this  is  a  "  book-debt"  within  the  meaning  of  the  statute :  and, 
although  I  must  cotifess  I  entertain  some  doubts,  yet  upon  the  whole 
they  ore  not  so  strong  as  to  induce  roe  to  differ  from  them. 

WiLLES,  J. — ^I  entirely  agree  with  my  lord  that  this  was  a  "book- 
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debt^^  within  the  fair  meaning  of  the  137th  section  of  the  24  and  25 
Vict.  c.  134. 

Btles.  J. — I  am  of  the  same  opinion.  The  facts  are  these :— The 
plaintiff  before  and  at  the  time  of  his  bankruptcy  carried  on  the  busi- 
ness of  a  saddler  and  harness-maker.  He  was  also  engaged  in  the 
purchase  and  sale  of  copyrights  of  newspapers, — having  bought  and 
sold  as  many  as  seven  or  eight  in  the  course  of  three  years.  He  was. 
therefore,  as  much  a  trader  in  copyrights  in  newspapers  as  he  was  in 
saddle.'^  and  bridles.  He  might  have  sold  the  goodwill  of  the  one  trade 
as  well  as  of  the  other.  The  137th  section  empowers  the  assignees 
^•.^f.-.  to  sell  and  assign  to  a  purchaser  *''all  or  any  of  the  book- 
-'  debts  due  or  growing  due  to  the  bankrupt,  and  the  books 
relating  thereto,  and  the  goodwill  of  his  trade  or  business^  It  is  said 
that  *'  book-debts^'  must  mean  debts  which  are  entered  in  the  trade- 
books  of  the  bankrupt.  I  agree  with  my  Brother  Williams  thattl^er 
must  be  such  debts  as  are  commonly  entered  in  books.  It  is  contended 
that  the  transaction  in  question  is  not  a  debt  of  that  description, 
because  there  is  a  stipulation  for  a  mortgage  security.  But,  suppose 
the  case  of  a  saddle  bought  by  a  customer  for  61,  a  particular  s^dle 
appropriated  to  but  not  accepted  by  the  customer :  the  tradesman  has 
a  lien  upon  the  article  for  the  price  agreed:  he  becomes  bankrupt: 
the  debt  and  the  right  of  lien  pass  to  his  assignees :  to  sustain  his 
argument,  Mr.  Griffits  must  contend  that  that  would  not  be  a  debt 
which  the  assignees  could  dispose  of  under  this  section.  I  most 
confess  I  do  not  feel  embarrassed  by  the  doubts  suggested  by  mj 
Brother  Williams.  I  think  his  ruling  at  the  trial  was  quite  right 
Suppose  the  trader  kept  no  books,  or  was  blind  and  could  not  write, 
and  did  not  choose  to  incur  the  expense  of  keeping  a  clerk  or  book- 
keeper,— upon  the  construction  contended  for  by  the  defendant,  there 
could  be  no  book-debts  which  could  be  made  the  subject  of  sale  and 
assignment  under  the  137th  section  of  the  Bankruptcy  Act,  1861. 
'  That  surely  would  not  be  a  very  sensible  construction  to  put  upon 
the  statute.  Rule  discharged. 


*574]     •DRESSER  v.  NORWOOD  and  Another.    April  28. 

A  principBl  U  (at  Uw)  affeetod  with  notioe  of  all  cireamstaiioei  whleh  ooma  Co  the  knowledgi 
of  his  agent  in  the  cottrte  of  hii  employment  aa  raeh  :  hot  not  with  knowiodga  aequired  by  his 
aliunde. 

A.  placed  goods  in  the  hands  of  H.,  a  factor,  for  sale  on  a  del  credere  commission.  ,B.  bcafbt 
them  through  the  agenoy  of  C,  a  broker,  who  had  prior  knowledge  of  the  fact  thatlhey  wen 
the  property  of  A.,  which  knowledge,  however,  was  not  eommanicated  tb  B.,  who  parehMcd 
honSi  fide,  although  he  knew  that  H.  was  in  the  habit  of  seUing  goods  as/aoTor  .< — ^Held,  that  B. 
not  being  affected  by  the  knowledge  of  C,  the  broker  was  entitled  to  set  off  against  the  price 
of  the  goods  so  bought  for  him  a  debt  due  to  him  from  H. 

This  was  an  action  for  goods  sold  and  delivered,  &c.,  with  a  coast 
upon  a  guarantee,  as  follows : — 

"  That,  in  consideration  that  the  plaintiff,  at  the  defendants^  request, 
would  sell  and  deliver  to  Marmaduke  Chaplin  certain  deals  and  deal- 
ends  at  the  price  or  sum  of  91.  lOa.  per  standard  hundred  of  deals, 
and  71  10^.  per  standard  hundred  of  deal-ends,  to  be  paid  for ^y  the 
said  Marmaduke  Chaplin  by  cash  within  a  month,  less  2J  per  cent 
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disooant,  the  defendants  promised  the  plaintiff  that  they  would  guar- 
antee the  fulfilment  of  the  said  contract  of  sale  of  the  said  deals  and 
deal-ends  by  the  said  Marmadnke  Chaplin  ;  that,  although  the  plain- 
tiff, relying  on  the  said  promise,  sold  and  delivered  to  the  said  Marma^ 
dake  Chaplin  the  said  goods  at  the  price  and  on  the  terras  aforesaid, 
and  the  said  price  of  the  said  goods  was  long  since  due  and  payable 
to  the  plaintiff;  yet  the  said  Marmaduke  Chaplin  had  not  paid  the 

Erice  of  the  said  goods,  or  any  part  thereof, — of  which  the  defendants 
ad  notice;  and  that,  although  the  plaintiff  had  performed  all  things 
to  entitle  him  to  a  performance  of  the  said  guarantee,  yet  the  defend- 
ants had  not  fulfilled  the  contract  as  aforesaid,  or  paid  the  price  of 
the  said  goods  or  any  part  thereof,  and  the  same  remained  wholly 
unpaid. 

The  defendants  pleaded, — first,  to  the  first  count,  never  indebted, — 
secondly,  to  the  first  count,  that  the  said  goods  were  bought  by  the 
defendants  from  and  were  sold  and  delivered  to  them  by  one  John 
William  Holderness  as  the  agent  and  factor  of  and  for  the  plaintiff, 
with  the  plaintiff's  privity  and  consent,  in  his  the  said  John  William 
Holderness*8  own  name  as  *the  true  and  sole  owner  thereof,  and   ^#575 
as  and  for  his  own  goods,  and  that  the  plaintiff  did  not  appear  ^ 
nor  was  he  known  to  the  defendants  as  owner  of  or  interested  in  the 
said  goods  at  or  before  the  sale  or  delivery  of  the  said  goods,  nor 
until  after  the  price  thereof  had  become  due,  nor  until  after  the 
accruing  to  the  defendants  of  the  debt  thereinafter  mentioned,  and 
that  credit  for  the  said  goods  and  the  time  thereof  was  given  to  the 
defendants  by  the  said  John  William  Holderness,  and  not  by  the 
plaintiff;  that  the  other  causes  of  action  herein  pleaded  to  accrued  to 
the  said  John  William  Holderness,  and  not  to  the  plaintiff)  otherwise 
than  through  and  by  means  of  the  said  John  William  Holderness  as 
his  agent  and  factor  in  respect  of  and  in  connection  with,  and  as 
incidental  to,  the  said  sale  of  the  said  goods,  and  not  otherwise,  and 
before  the  plaintiff  had  appeared  or  was  known  to  the  defendants  as 
the  owner  of  or  interested  in  the  said  goods;  that,  before  the  time  of 
the  sale  and  delivery,  of  the  said  goods,  the  defendants  had  given 
credit  to  the  said  John  William  Holderness  for  a  large  sum  of  money 
due  and  owing  from  him  to  them,  by  drawing  upon  the  said  John 
William  Holderness  a  certain  bill  of  exchange  dated  the  20th  of 
February,   1858,   whereby  the  defendants  required   the  said  John 
William  Holderness  to  pay  them  the  sum  of  6002.  four  months  after 
the  date  thereof,  and  which  said  bill  the  said  John  William  Holder- 
ness accepted  but  had  not  paid,  although  the  said  bill  became  due 
before  this  suit,  and  before  and  at  the  commencement  of  this  suit  was 
and  still  remained  in  the  hands  of  the  defendants  wholly  due  and  un- 
paid; that  the  amount  of  the  said  bill  exceeded  the  sum  claimed  in 
the  first  count;  and  that  out  of  that  amount  the  defendants  were 
ready  to  set  off  the  sum  claimed  in  the  said  first  count, — thirdly,  to 
the  second  count,   that  the  defendants  did  not  promise  as  r«5'7g 
*alleged, — fourthly,  to  the  second  count,  that  the  plaintiff*  did   •- 
not  sell  or  deliver  to  the  said  Marmaduke  Chaplin  the  goods  therein 
mentioned,  in  manner  and  form  as  in  that  count  alleged, — fifthly,  to 
the  second  count,  that  the  price  of  the  said  goods  never  did  become 
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payable  from  the  said  Marmadake  Chaplin  to  the  plaintiff,  in  manner 
and  form  as  in  that  count  was  alleged.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  the  last  Michaelmas  Term.  The  facts  which  appeared  in  evi- 
dence were  as  follows: — In  the  year  1857,  two  cargoes  of  timber 
were  consigned  by  the  plaintiff  to  one  Holdemess  for  sale  on  a  del 
credere  commission,  and  who  had  accepted  bills  drawn  upon  him  on 
account.  Holderness,  besides  being  an  importer  of  timber  on  his  own 
account,  was  in  the  habit  of  selling  as  factor  for  others,  and  had  on 
two  occasions  sold  timber  for  the  defendants.  These  sales  were 
usually  by  public  auction,  catalogues  being  issued  stating  the  descrip- 
tion and  quantities  of  timber  to  be  sold,  but  not  whose  timber  it 
was,  having  printed  at  the  end  of  them,  '*  J.  W.  Holderness  k  Co., 
merchants:  J.  B.  Ward,  auctioneer."  Ward  was  clerk  to  Holderness. 
In  May,  1858,  the  timber  in  question  was  put  up  at  one  of  these  sales 
(a  copy  of  the  catalogue  containing  it  being  sent  to  the  plaintiff),  and 
bought  in.  Afterwards,  one  Marmaduke  Chaplin,  who  had  formerly 
been  clerk  to  Holderness,  but  was  then  in  business  for  himself  as  a 
broker,  entered  into  a  negotiation  for  the  purchase  of  this  timber  by 
private  contract,  and  bought  it  in  the  usual  way,  for  cash,  payable  in 
a  month,  less  2^  per  cent  discount,  without  disclosing  the  name  of 
his  principals.  Holderness,  knowing  Chaplin  not  to  bo  a  man  of 
substance,  declined  to  give  him  a  delivery  order;  whereupon  Chaplin 
offered  him  Messrs.  Norwoods'  guarantee,  which  Holderntss  accepted. 
The  guarantee  was  as  follows : — 

^j^^7.  ♦"Hull,  June  2d,  1858. 

^ ' '  -I       "  Messrs.  J.  W.  Holdemess  &  Co. 

**  Dear  Sirs, — In  compliance  with  your  request,  we  beg  to  state  that 
we  are  willing  to  guarantee  the  fulfilment  of  the  contract  for  deals 
and  ends  made  by  you  with  Mr.  Chaplin  the  81st  May  last,  having 
given  him  authority  to  declare  us  as  principals. 

"  C.  M.  Norwood  k  Co." 

Upon  the  receipt  of  this  letter,  Holderness  delivered  the  goods 
mentioned  in  the  contract  to  vessels  sent  by  the  defendants,  and  on 
the  5th  of  June  sent  Chaplin  an  invoice  as  follows : — 


'^ Mr.  M.  Chaplin,  for bisprincTpals. 

*'  Bought  of  J.  W.  Holdemess  k  Go. 
''796  pieces^  3  X  li,  Kj ana  red  (lot  33), 

20.  3.  26},  at  9L  lOs. 
"  427  pieces,  3X9.  Kjana  red  (lot  34), 

9.  1.  17 J,  at  92. 10*.  . 
*'  503  pieces,  3X7,  Kjana  red  (lot  39), 

3.  3.  28},  at  7/.  10«. 

"Labour 


<<  Hull,  5th  June,  1858. 
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Chaplin  knew  that  the  timber  was  the  property  of  Dresser,  thephinti^, 
he  having  applied  to  him  to  let  him  have  the  sale  of  it:  but  the  de- 
fendants were  not  aware  of  that  fact.  Holderness  became  bankrupt 
on  the  10th  of  June.  The  plaintiff  gave  notice  to  the  defendants  that 
the  timber  belonged  to  him,  and  demanded  the  price.    The  defeud- 
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ants,  however,  insisted  upon  their  right  to  set  it  off  against  the  dis- 
hoDoared  acceptance  of  Holderness  &  Go. 

The  learned  judge  left  three  questions  to  the  jury, — first,  Did 
Holderness  sell  the  timber  as  his  own,  with  the  consent  of  the  plain- 
tiff?— secondly,  Did  the  defendants  *know  that  the  plaintiff  was  r*57o 
the  owner  of  the  timber? — thirdly,  Did  Chaplin,  the  broker  *- 
for  the  defendants,  know  that  the  timber  was  the  property  of  the 
plaintiff? 

The  jury  answered  the  first  two  questions  in  the  negative,  and  the 
third  in  the  affirmative.  His  lordship  thereupon  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  the  amount  claimed,  821Z.  16«.  9d,,  re- 
serving leave  to  the  defendants  to  move  to  enter  the  verdict  for  them, 
if  the  court  should  be  of  opinion,  upon  the  above  facts,  that  they 
were  entitled  to  retain  the  timber. 

Bovill,  Q.  C,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendants,  on  the  ground  that  upon  the  facts 
proved  they  were  entitled  to  the  verdict ;  or  for  a  new  trial  on  the 
ground  of  misdirection  or  that  the  verdict  was  against  the  evidence 
with  reference  to  the  timber  having  been  intrusted  to  Holderness  for 
sale  on  a  del  credere  commission,  and  possession  having  been  given  to 
him,  and  advances  made  by  him,  and  the  sale  having  been  in  his 
name.  He  relied  mainly  upon  a  dictum  of  Cresswell,  J.,  in  Fish  v. 
Kempton.  7  C.  B.  687  (E.  C.  L.  R.  vol.  62). 

Lush,  Q.  C,  and  Jl  Brotvn,  showed  cause. — The  second  plea  was 
not  proved.  The  defendants  knew  at  the  time  of  the  purchase  that 
Holdemess  acted  as  a  factor.  They  did  not  know  whose  property  the 
timber  was,  but  Chaplin,  their  broker,  did ;  and  for  this  purpose  they 
are  affected  with  notice  of  all  that  was  within  his  knowledge.  The 
decision  in  Fish  v.  Kempton  is  in  favour  of  the  plaintiff:  it  was  there 
held,  that,  if  A.  buys  goods  of  B.,  knowing  that  B.  is  selling  them  as 
factor,  he  cannot,  in  an  action  by  the  principal  for  the  price,  set  off  a 
debt  due  to  him  from  B.,  although  *it  is  found  that  A.  made  r«5iTg 
the  purchase  bonfi  fide.  Wilde,  C.  J.,  there  says:  "Where  '• 
goods  are  placed  in  the  hands  of  a  factor  for  sale,  and  are  sold  by  him 
under  circumstances  that  are  calculated  to  induce  and  do  induce  a 
purchaser  to  believe  that  he  is  dealing  with  his  own  goods,  the  prin- 
cipal is  not  permitted  afterwards  to  turn  round  and  tell  the  vendee 
that  the  character  he  himself  has  allowed  the  factor  to  assume  did  not 
really  belong  to  him.  But  the  case  is  different  where  the  purchaser 
has  notice  at  the  time  that  the  seller  is  acting  merely  as  the  agent  of 
another.  This  I  consider  to  be  clear  and  settled  law."  Cresswell,  J., 
Hays:  ''If  a  factor  sells  goods  as  owner,  and  the  buyer  bonfi  fide  pur- 
chases them  in  the  belief  that  he  is  dealing  with  the  owner,  he  may 
set  off  a  debt  due  to  him  from  the  fiictor  against  a  demand  preferred 
by  the  principal," — referring  to  Eabone  v.  Williams,  7  T.  R.  860(a), 
and  George  v.  Clagett,  7  T.  R.  869 :  and  he  refers  to  Baring  v.  Corrie, 
2  B.  &  Aid.  187,  for  the  distinction  betwieen  a  broker  and  a  factor  in 
this  respect.  That  is  in  harmony  with  all  the  authorities.  [Willes, 
J. — Every  person  who  places  goods  in  the  hands  of  a  factor  for  sale 
gives  him  authority  to  sell  them  in  his  own  name.]  Here  the  buyers 
knew  that  Holderness  was  a  factor :  and  th^ir  broker  knew  to  whom 
the  timber  belonged.    The  only  question  therefore  is,  whether  the 
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knowledge  of  the  broker  was  not  the  knowledge  of  his  principals. 
Common  sense  and  commercial  convenience  require  that  it  should  be 
BO.  To  entitle  them  to  set  oif  their  debt  against  the  price  of  the  goods, 
the  buyers  must  show  that  they  bonfi  fide  Delieved  that  the  goods  were 
the  goods  of  Holderness.  How  can  that  be  the  case  if  their  broker 
was  aware  at  the  time  that  the  goods  were  the  property  of  another? 
The  knowledge  of  the  broker  negatives  the  allegation  in  the  plea. 
In  Paley's  Principal  and  Agent  262,  it  is  said,  that,  "If  an  agent 
*5801  *^^™®  ^^  ^"^  knowledge  of  a  fact  while  he  is  concerned  for  the 

-I   principal,  this  operates  as  constructive  notice  to  the  priDcipal 
himself;  for,  upon  general  principles  of  policy,  it  must  be  taken  for 
granted  that  the  principal  knows  whatever  the  agent  knows.    There 
is  no  difference  between  personal  and  constructive  notice,  except  as  to 
guilt;  for,  if  there  were,  it  would  produce  great  inconvenience,  and 
notice  would  be  avoided  in  every  case  by  employing  an  agent.    This 
principle  is  adopted  equally  in  law  and  in  equity."     [Eblb,  C.  J. — ^If 
the  fact  had  come  to  the  knowledge  of  Chaplin  in  the  course  of  the 
transaction,  no  doubt  the  defendants  would  be  affected  with  notice.] 
It  is  not  necessary,  in  order  to  affect  the  principal  with  notice,  that 
the  fact  should  have  come  to  the  knowledge  of  the  agent  in  the  coarse 
of  the  transaction:  Hiern  v.  Mill,  18  Ves.  120.     [Willbs,  J.— The 
doctriDC  of  courts  of  law  and  courts  of  equity  is  not  quite  the  same 
in  this  respect.     In  the  latter,  where  one  employs  an  attorney  who 
has  acquired  a  knowledge  of  something  by  having  acted  professionally 
in  another  suit,  the  client  is  affected  by  that.     Erlb,  C.  J. — What- 
ever is  in  the  mind  of  the  attorney,  is  taken  to  be  known  to  the  client, 
though  it  came  to  the  attorney's  knowledge  while  acting  professionally 
for  another  family.]     Common  convenience  requires  that  the  general 
knowledge  of  the  broker  should  be  the  knowledge  of  his  principal. 
[WiLLES,  J.— In  Story's  Equity  Jurisprudence,  §  408,  it  is  said:  "To 
constitute  constructive  notice,  it  is  not  indispensable  that  it  shoald  be 
brought  home  to  the  party  himself.     It  is  sufficient  if  it  is  brought 
home  to  the  agent,  attorney,  or  counsel  of  the  party;  for,  in  such 
cases,  the  law  presumes  notice  in  the  principal,  since  it  would  be  a 
breach  of  trust  in  the  former  not  to  communicate  the  knowledge  to 
the  latter :  Com.  Dig.  Chancery  (4  C.  5),  (4  C.  6) ;  2  Fohbl.  Eq.  B.  2, 
•5811  ^^'  ^'  §  * '  *Sheldon  v.  Cox,  2  Eden  224,  228 ;  Jennings  r. 

^  Moore,  2  Vern.  609 ;  Sugden's  Vendors,  ch.  17 ;  Astor  v.  Well?, 
4  Wheat.  R.  466.  But,  in  all  these  cases,  notice,  to  bind  the  principal, 
should  be  notice  in  the  same  transaction  or  negotiation ;  for,  if  the 
agent,  attorney,  or  counsel  was  employed  in  the  same  thing  by  another 
person,  Or  in  another  business  or  afiBsiir,  and  at  another  time,  since 
which  he  may  have  forgotten  the  facts,  it  would  be  unjust  to  charge 
his  present  principal  on  account  of  such  a  defect  of  memory :  Fitz- 
gerald V,  Faloonberg,  Fitzgib.  211.  It  was  significantly  observed  by 
Lord  Hardwicke,  that,  if  this  rule  were  not  adhered  to,  it  would  make 
the  titles  of  purchasers  and  mortgagees  depend  altogether  upon  the 
memory  of  their  counsellors  and  agents,  and  oblige  them  to  apply  to 
persons  of  less  eminence  as  counsel,  as  being  less  likely  to  have  notice 
of  former  transactions :"  Warwick  v.  Warwick,  8  Atk.  294 ;  Wors- 
ley  f.  The  Earl  of  Scarborough,  8  Atk.  292 ;  Lowther  v.  Carlton,  i 
Atk.  242,  892.     In  the  note  to  this  section  in  the  8th  edition,  the 
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learned  editor  adds:  ''But  notice  to  a  solicitor  in  one  transaction 
which  is  closely  followed  by  and  connected  with  another,  so  as  clearly 
to  give  rise  to  a  presumption  that  the  prior  transaction  was  present  in 
his  mind,  and  that  he  could  not  have  forgotten  it,  is  constructive 
notice  to  his  client.  A  fortiori,  if  it  is  clear,  that,  at  the  time  of 
the  second  transaction,  the  first  was  fully  in  his  mind :"  citing  Har- 
greaves  v.  Bothwell,  1  Keen  154,  and  Wythes  v.  Laboucbere,  8  De 
Gex  &  J.  593.  Keating,  J. — In  Story  on  Principal  and  Agent, 
§  140,  the  result  of  the  authorities  is  stated  thus : — ''But,  unless  notice 
of  the  facta  come  to  the  agent  while  he  is  concerned  for  the  principal, 
and  in  the  course  of  the  very  transaction,  or  so  near  before  it  that  the 
ngent  must  be  presumed  to  recollect  it,  it  is  not  notice  thereof  to  the 
principal ;  for,  otherwise,  the  agent  might  have  ^forgotten  it ;  pxoo 
and  then  the  principal  would  be  affected  by  his  want  of  memory  ^ 
at  the  time  of  undertaking  the  agency."]  Whatever  knowledge  the 
agent  has  at  the  time  of  the  transaction,  is  the  knowledge  of  his  prin- 
cipal. [WiLLM,  J. — Whether  he  acquires  his  knowledge  in  the  par- 
ticular transaction  or  not?]  Yes.  The  rule  is  so  laid  down  in  Sug- 
den's  Vendors  and  Purchasers,  13th  edit.  621,  628,  626,  and  also  in  the 
notes  to  George  v.  Clagett,  in  2  Smith's  Leading  Cases,  5th  edit.  106 
et  seq.  [Willks,  J. — Do  you  rely  upon  the  guarantee?]  Yes. 
[WiLLKS,  J. — The  real  consideration  for  that  was  the  defendants'  de- 
claring themselves  to  be  the  principals.]  No  doubt  that  was  the 
substance  of  it 

Bovill  Q.  C,  Manisty,  Q.  C,  and  Crompton  Hutlon,  in  support  of  the 
rule. — The  answer  of  the  jury  to  the  first  question  put  to  them  merely 
amounted  to  this,  that  the  plaintiff  did  not  give  Holderness  eocpress 
authority  to  sell  the  timber  in  his  own  name.  An  implied  authority, 
however,  to  that  efiect  resulted  from  his  employment  to  sell  on  a  del 
credere  commission.  The  defendants  were  not  aware  of  the  fact  that 
Holderness  was  not  the  principal.  They  were  therefore  entitled  to 
set  off  their  debl;  against  Holderness,  according  to  the  rule  established 
in  all  the  cases,  from  Babone  v.  Williams,  downwards.  And,  what- 
ever knowledge  Chaplin,  the  broker,  may  have  had  from  his  prior 
connection  with  Holderness,  the  defendants  are  not  affected  by  that, 
inasmuch  as  it  was  not  acquired  by  Chaplin  in  the  course  of  the 
transaction,  or  while  he  was  acting  as  the  defendants'  agent.  That  is 
the  clear  result  of  all  the  authorities,  however  the  doctrine  of  con- 
structive notice  may  have  been  strained  in  courts  of  equity,  many  of 
the  cases  in  which  proceed  upon  the  ground  of  negligence  in  two 
parties  employing  a  common  agent, — an  argument  which  has  no  applica- 
tion *here.  The  doctrine  of  constructive  notice  is  well  illus-  p^koq 
Lrated  by  the  case  of  Fuller  v.  Bennett,  2  Hare  894.  After  ^ 
the  commencement  of  a  treaty  for  the  sale  of  an  estate  by  A.  and  the 
purchase  of  it  by  B.,  A.  agreed  to  give  C.  a  mortgage  on  the  estate 
as  a  security  for  an  antecedent  debt,  and  notice  of  the  agreement  was 
given  to  the  solicitor  of  B.  The  treaty  for  the  sale  afterwards  ceased 
to  be  prosecuted  for  upwards  of  five  years,  during  part  of  which  time 
the  suit  of  an  adverse  claimant  of  the  estate  was  pending.  A.  then 
died,  and  B.  purchased  the  estate  at  a  lower  price  from  the  heir  and 
devisee  of  A.  B.  conveyed  the  estate  in  mortgage  to  D.  The  same 
solicitors  were  concerned  for  B.  from  the  commencement  of  the  treaty 
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with  A.  until  the  final  purchase  of  the  estate,  and  for  D.  in  the  bosi- 
ness  of  the  mortgage.  It  was  held,  that,  under  the  circumstanoes,  B. 
and  D.  had,  through  their  solicitors,  constructive  notice  of  the  agree- 
ment with  0.,  and  that  the  estate  in  their  hands  was  subject  to  the 
lien  of  C.  for  the  amount  agreed  to  be  Becured  by  the  proposed  mort- 
gage. Vice-Chancellor  Wigram,  in  giving  judgment,  says:  "The 
rale  that  notice  to  the  solicitor  will  not  bind  the  client,  unless  it  be 
in  the  same  transaction,  or  at  least  during  the  time  of  the  solicitor's 
employment  in  that  transaction,  I  have  always  understood  to  be  a  role 
positivi  juris,  adopted  by  courts  of  justice  in  favour  of  innocent 
purchasers;  and  the  reason  and  policy  of  the  rule  appear  to  me  to 
show  that  such  is  the  case.  'It  is  settled,'  says  Lord  Hardwicke,  in 
Worsley  v.  The  Earl  of  Scarborough,  8  Atk.  892,  'tint  notice  to  the 
agent  or  counsel  who  was  employed  in  the  thing  by  another  person, 
or  in  another  business,  and  at  another  time,  is  no  notice  to  his  client 
who  employs  him  afterwards.  It  would  be  mischievous  if  it  was  so; 
for,  the  man  of  most  practice  and  greatest  eminence  would  then  be 
*5841  *^®  ^osi  dangerous  to  employ.'    'The  expression  commonly 

^  used  in  explaining  the  rule,  viz.,  that  the  agent  may  have  for- 
gotten the  former  transaction,  points  at  the  same  conclusion :  and  I 
cannot  think  that  Lord  Eldon,  in  the  language  he  used  extrajudicially 
in  Mountford  v.  Scott,  Turn.  &  Buss.  274,  intended  to  shake  the 
general  doctrine  which  himself  as  well  as  Lord  Hardwicke  and  other 
judges  had  so  often  insisted  upon :  Warwick  v.  Warwick,  3  Atk. 
294;  Steed  v.  Whitaker,  Barnard.  Ch.  B.  220 ;  Hiern  v.  Mill,  13  Ves. 
120;  Mountford  v,  Scott,  3  Madd.  84;  Kennedy  t;.  Green,  3  Mylne  k 
K.  699.  It  is  not  necessary  so  to  understand  Lord  Eldon's  language, 
when  construed  with  reference  to  the  circumstances  of  the  case  before 
him.  The  rule  limited  as  above,  is,  I  presume  to  say,  best  adapted  to, 
and  fully  sufficient  for,  the  purposes  of  j  ustice."  In  the  notes  to  the  case 
of  Le  Neve  v.  Le  Neve  (1  Ves.  64),  in  Tudor's  Leading  Cases  in 
Equity,  Vol.  2,  p.  49,  it  is  stated  as  the  result  of  the  authorities  in 
equity,  that  ''notice  to  counsel,  agents,  or  solicitors,  must,  in  order  to 
aftect  their  employer,  have  been  given  or  imparted  to  them  in  the 
transaction."  And  the  learned  annotator  cites  amongst  other  authori- 
ties Warwick  v.  Warwick,  3  Atk.  294,  where  Lord  Hardwicke. 
referring  to  Fitzgerald  v,  Falconberg,  Fitagib.  211,  where  it  was  held 
that  the  notice  should  be  in  the  same  transaction,  says, — *'  This  rule 
ought  to  be  adhered  to;  otherwise,  it  would  make  purchasers*  and 
mortgagees'  titles  depend  altogether  on  the  memory  of  their  counsel- 
lors and  agents,  and  oblige  them  to  apply  to  persons  of  less  eminence 
as  counsel,  as  not  being  so  likely  to  have  notice  of  former  transac 
tions."  Again, — referring  to  Kennedy  v.  Green,  3  Mylne  &  K.  699, 
— it  is  said :  *'  Where  a  solicitor,  employed  both  by  the  mortgagor 
and  mortgagee,  was  hiipself  the  author  of  a  fraud,  Lord  Brougham. 
♦5851   ^^^^^i°g  i^  *^^s  respect  from  the  opinion  of  Sir  *John  Leach, 

•'  M.  B.,  held,  that,  although  the  solicitor  had  actual  and  full 
notice  of  his  own  fraud,  the  mortgagee  was  not  cognisant  in  law  and 
constructively  merely  because  his  solicitor,  himself  the  contriver,  the 
actor,  and  gainer  of  the  transaction,  knew  it  well."  In  Wilde  r. 
Gibson,  1  House  of  Lords  Cases  605,  628, — where  it  was  held,  that, 
to  set  aside  a  purchase  perfected  by  conveyance  and  payment  of  the 
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parchase-monej,  for  fraudulent  concealment  'by  the  vendor  of  a 
defect  in  the  title,  where  there  was  no  warranty  or  statement  that 
there  was  no  defect,  proof  of  concealment  by  the  vendor^s  agent  is  not 
saffici^nt,  there  roust  be  proof  of  direct  personal  knowledge  and  con- 
cealment by  the  principal, — Lord  Campbell  says:  "The  effect  of  con- 
stractive  notice  in  cases  where  it  is  applicable,  as  in  contests  between 
equities  of  innocent  parties,  is  sufficiently  severe,  and  is  only  resorted 
to  for  the  necessity  of  finding  some  ground  for  giving  preference  to 
equities  otherwise  equal:  but  this  is  the  first  time  I  ever  knew  it 
applied  in  support  of  an  imputation  of  direct  personal  fraud  and  mis- 
representation. The  two  things  cannot  exist  together :  there  can  be 
no  direct  personal  fraud  without  intention  ;  and  there  can  be  no  inten- 
tion without  knowledge  of  the  fact  concealed  or  misrepresented  :  and, 
if  there  be  knowledge,  the  case  of  constructive  notice  cannot  arise ;  it 
would  be  absorbed  in  the  proof  of  knowledge."  [Willks,  J. — That 
proceeds  upon  a  ground  on  which  the  Court  of  Chancery  decidedly 
differs  from  our  courts.'  The  doctrine  of  constructive  notice  arising 
out  of  the  knowledge  acquired  in  the  relation  between  attorney  and 
client,  is  altogether  foreign  from  transactions  between  principal  and 
agent  in  commercial  affairs.] 

Eble,  C.  J. — This  is  a  rule  which  calls  upon  the  plaintiff  to  show 
caase  why  a  verdict  should  not  be  ^entered  for  the  defendants  on  r«eoz* 
a  plea  of  set-off  to  a  declaration  for  goods  sold  and  delivered.   '- 
The  plea  in  substance  states  that  the  goods  were  bought  by  the  de- 
fendants from  one  Holderness  and  were  sold  to  them  by  Holderness, 
as  the  agent  and  factor  of  the  plaintiff,  with  the  plaintiff's  privity  and 
consent,  in  his  (Holderness's)  own  name  as  the  true  and  sole  owner 
thereof,  and  as  and  for  his  own  goods ;  that  the  plaintiff  was  not 
known  to  the  defendants  as  the  owner  of  or  interested  in  the  goods  at 
or  before  the  sale  nor  until  after  the  price  thereof  had  become  due  and 
payable,  nor  until  after  the  accruing  of  the  defendants'  debt  thereinafter 
mentioned,  and  that  credit  for  the  said  goods  was  given  to  the  defend- 
ants by  Holderness  and  not  by  the  plaintiff;  that,  before  such  sale 
and  delivery,  Holderness  was  indebted  to  the  defendants  in  a  sum 
exceeding  the  price  of  the  said  goods;  and  that  out  of  that  debt 
they  were  ready  to  set  off  the  sum  claimed  in  this  action.    I  am  of 
opinion  that  the  rule  must  be  made  absolute,  because,  in  the  first 
place,  the  goods  were  placed  in  the  possession  of  Holderness  for  sale 
imder  a  del  credere  commission,  ana  I  am  of  opinion  that  it  is  clear 
that  the  plaintiff  must  betaken  to  have  authorized  Holderness  to  sell 
them,  as  factor,  in  his  own  name,  and  as  if  they  were  his  own  goods. 
They  were  intrusted  to  him  in  his  capacity  of  factor,  as  between  mer- 
ciiant  and  factor,  to  sell  on  a  del  credere  commission,  and  after  an  ad- 
vance made  by  him  upon  them  by  bill.     It  is  clear,  therefor^,  that 
Holderness  was  authorized  to  sell  the  goods  in  his  own  name  and  as 
if  they  were  his  own  property.    The  next  step  for  the  defendants  to 
make  out,  was,  that  they  bought  the  goods  in  ignorance  of  the  plain- 
tiff's interest  in  them.     The  evidence  shows,  I  think,  that  the  defend- 
ants did  bonfi  fide  believe  the  goods  to  be  the  goods  of  Holderness, 
and  not  the  property  of  the  *plaintiff.     It  appears  that  the   r^co^ 
defendants  employed  one  Chaplin,  a  broker,  to  buy  the  goods   ^ 
far  them,  and  that  Chaplin,  at  the  time  he  bought  them,  had  in  his 
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mind  a  knowledge  of  the  fact  that  the  gooda  were  the  property  of  the 
plaintifi)  and  not  of  Holderneas.  It  stands  as  an  uncontroverted  fact 
in  the  case,  that  the  knowledge  of  Chaplin  that  the  goods  were  the 
property  of  the  plaintiff  came  to  him  before  he  was  employed  as  the 
agent  of  the  defendants,  and  entirely  distinct  from  that  employment, 
and  whilst  he  was  in  the  service  of  Holderness.  Before  he  stood  in 
any  relation  to  the  defendants,  Chaplin,  knowing  the  timber  to  be  the 
property  of  the  plaintiff,  he  having  then  left  the  service  of  Holder- 
ness and  commenced  business  as  a  broker  on  his  own  account,  applied 
to  the  plaintiff  to  be  allowed  to  sell  it  for  hini.  No  information  as  to 
tlie  ownership  of  the  goods  ever  came  to  Chaplin  in  the  course  of  the 
transaction  between  him  and  the  defendants  and  Holderness,  though 
I  will  assume  that  Chaplin  was  perfectly  aware  of  the  fact  of  the 
timber  being  the  property  of  the  plaintiff.  Under  these  circumstances, 
I  am  of  opinion  that  the  rights  of  the  defendants  are  not  affected  hy 
anything  which  came  to  the  knowledge  of  Chaplin  before  he  became 
tlie  agent  of  the  defendants.  The  general  rule,  I  apprehend,  is,  that, 
whatever  an  agent  does  within  the  scope  of  his  employment,  and 
wliatever  information  comes  to  him  in  the  course  of  his  employment 
as  agent,  binds  his  principal.  Where  an  agent  is  employed  to  make 
u  purchase,  the  principal  is  affected  by  all  the  knowleage  acquired  bv 
the  agent  which  would  have  affected  the  principal  if  he  had  conducted 
the  transaction  himself.  Anything  which  comes  to  the  knowledge  of 
the  agent  in  the  course  of  the  transaction  binds  his  principal :  but  the 
])rincipal  is  not  bound  by  any  knowledge  previously  possessed  by  the 
*o881  ^S^"^'  ^^^  which  *may  or  may  not  be  in  his  memory  at  the 
^  time  he  is  acting  for  him.  If  the  defendants  had  employed  a 
broker  who  was  a  stranger  to  the  dealings  between  the  plaintiff  and 
Holderness,  it  is  quite  clear  that  they  would  have  had  k  right  to  make 
this  set-off.  Why  should  they  be  placed  in  a  different  position  be- 
cause they  have  employed  a  broker  who  had  acquired  certain  know- 
ledge from  the  fact  of  his  having  formerly  been  in  the  service  of  the 
seller  of  the  goods  ?  It  would  be  very  dangerous  to  lay  down  any  such 
doctrine,  and  would  make  the  rights  of  parties  depend  upon  an  acci- 
dent, A  broker  necessarily  acquires  a  great  number  of  pieces  of  infor- 
mation in  the  course  of  casual  communication  with  others.  It  would 
to  my  mind  lead  to  most  pernicious  consequences  if  transactions  con- 
ducted through  a  broker  were  to  be  validated  or  invalidated  according 
as  a  jury  might  find  that  something  which  had  at  some  time  been  told 
to  him  was  or  was  not  in  his  memory  at  the  time  of  making  the  con- 
tract. The  cases  in  equity  are  well  distinguished  on  a  ground  which 
will  be  better  explained  by  my  Brother  Willes  than  I  can  pretend  to 
explain  it.  The  case  of  Fuller  v.  Bennett,  2  Hare  394,  and  the  au- 
thorities referred  to  in  2  Tudor.'s  Leading  Cases  in  Equity  49,  53, 
appear  to  me  to  lay  down  the  doctrine  to  the  effect  that  I  have  im- 
perfectly stated  it,  viz.,  tHat  the  knowledge  of  the  agent  acquired  in 
the  course  of  the  particular  transaction,  and  in  reference  to  the  trans- 
action in  which  he  is  acting  as  agent,  binds  the  principal,  but  that  the 
latter  is  not  bound  by  anything  which  was  or  might  be  in  the  mind 
of  the  agent  before  the  commencement  of  the  relation  between  them. 
Willes,  J. — I  am  of  the  same  opinion.  I  apprehend  it  to  be  the 
general  rule  of  law,  that  where  a  contract  is  niaae  by  an  agent  for  an 
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undisclosed  principal,  the  *principal  may  enforce  performance   r»xQQ 
of  it,  subject  to  this  qualification,  that  the  person  who  deals   '- 
with  the  agent  shall  be  put  in  the  same  position  as  if  he  had  been 
dealing  with  the  real  principal,  and  consequently  he  is  to  have  the  same 
right  of  set-ofT  which  he  would  have  had  against  the  agent.    That  is 
peculiarly  so  in  the  case  of  factors,  because  in  the  ordinary  course  of 
dealing  the  transaction  appears  to  be  a  dealing  with  the  factor  as 
principal..  If  the  defendants,  instead  of  employing  a  broker,  had  gone 
taemselves  to  Holderness  and  made  the  purchase,  they  would  have 
been  dealing  with  him  as  principal,  and  would  have  had  an  undoubted 
right  to  set  off  their  claim  against  him,  and  the  principal  of  Holder- 
ness would  have  been  obliged  to  allow  all  equities  as  between  them. 
It  would  be  very  unjust  if  it  were  not  so.  It  is  clear  that  Holderness 
was  iutrusted  with  the  possession  of  the  goods  as  factor,  and  that  he 
had  a  right  to  sell  them  in  his  own  name.     He  did  sell  them  in  his 
own  name  and  as  his  own  goods ;  and  the  defendants,  through  their 
Iroker,  bought  them^  having  no  notice  that  the  goods  were  not  the 
property  of  Holderness.    The  defendants,  therefore,  were  entitled  to 
set  off  the  debt  due  to  them  from  Holderness,  unless  there  is  some- 
tiiing  exceptional  in  the  transaction  to  deprive  them  of  that  right.  If 
the  defendants  knew  at  the  time  that  the  goods  were  the  plaintiff's, 
tliev  would  not  be  entitled  to  the  set-off.    It  is  clear  that  they  did  not 
know  it:  but  it  is  said  that  indirectly  they  had  notice  of  the  fact,  be- 
cause the  broker  they  employed  knew  to  whom  the  goods  belonged. 
iJoes  the  knowledge  of  Chaplin  bind  the  defendants  ?     Clearly  not. 
Tiie  defendants  employed  Chaplin  as  broker  to  buy  the  timber  for 
t'jem,  but  not  to  rake  up  his  memory  of  all  former  transactions  in 
which  he  might  have  been  engaged.     This  is  not  a  case  of  fraud.     I 
am  far  from  *saying  that  if  there  had  been  any  fraud  practised  r*cqo 
by  Chaplin  in  the  matter,  the  defendants  could  obtain  the  ^ 
benetlt  of  a  contract  obtained  bv  such  means.     But  this  is  not  a  case 
01  tnat  sort.     It  is  said,  and  numerous  cases  in  equity  have  been 
referred  to  in  support  of  the  position,  that  one  who  purchases  an 
estate  without  notice  of  previously-existing  equitable  interests,  is 
nevertheless  bound  by  any  such  of  which  his  attorney  has  notice, 
tiiou^h  he  may  have  received  such  notice  through  his  employment  as 
£  >lioitor  in  a  former  matter,  and  even  while  acting  for  another  client. 
I  ihust  confess  I  feel  very  little  inclined  to  follow  the  footsteps  of  the 
c  J  irt  of  equity  in  this  respect.     But  I  am  of  opinion  that  there  is  no 
analogy  whatever  between  those  cases  and  the  present;  because  there 
Me  attorney  who  has  notice  of  the  existence  of  a  prior  equitable 
iiitcrust,  and  does  not  impart  the  information  to  his  client,  commits  a 
i' '.-^itive  wrong  towards  the  party  having  such  interest.     How  does 
ii.Ht  apply  here?    Chaplin  is  employed  by  the  defendants  to  buy  cer- 
ri:/i   timber  for  them.     He  conjmits  no  fraud  and  affects  nobody's 
interest  by  abstaining  from  communicating  to  his  employers  a  fact 
uiiich  had  come  to  his  knowledge  long  before  the  relation  of  principal 
in(l  agent  was  created  between  them.    That  is  a  decided  and  a  sub- 
'autial  distinction  between  the  cases  in  equity  and  transactions  of 
his  description  on  the  market.    I  am  not  disposed  to  depart  from  the 
)'eueral  rule  acted  upon  in  our  courts,  that  the  acts  of  one  man  are 
lot  to  affect  the  interests  of  another  who  does  not  authorize  them : 

C.  B.  K.   S.,  VOL.  XIV.— 23 
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and  the  same  rule  is  applicable  to  knowledge, — always  excepting  tbe 
case  of  fraud,  as  to  which  I  reserve  my  opinion  until  circumstances 
arise  which  may  call  for  an  expression  of  it.  With  respect  to  the 
second  count,  it  is  clear  that  the  document  is  misrepresented.  It  is 
*5911  ^^^  ^  guarantee  for  the  debt  "^of  a  third  person,  but  a  mere  ac- 
^  knowledgment  on  the  part  of  the  defendants  that  they  are 
liable  as  principals. 

Keating,  J.(a) — I  entirely  concur  with  the  rest  of  the  court.  Upon 
the  simplest  principles  which  govern  the  relations  of  principal  and 
agent,  one  who  employs  an  agent  invests  him  with  authority  to  do 
everything  that  is  necessary  to  the  performance  of  the  duty  intrusted 
to  him,  and  is  affected  with  notice  of  all  information  acquired  by  bim 
in  the  course  of  the  transaction,  as  if  the  principal  were  transacting  it 
himself.  But  there  is  no  authority  for  saying  that  the  doctrine  of 
constructive  notice  is  to  be  carried  beyond  this  in  a  court  of  law. 
Here,  the  jury  have  found  that  the  defendants  did  not  know  that  the 
goods  which  Chaplin  was  buying  for  them  were  not  the  property  of 
Holderness;  but  that  Chaplin  knew  that  they  were  the  plaintiff's 
goods.  By  employing  Chaplin  to  eflFect  the  purchase  for  them,  they 
authorized  him  to  affect  them  with  notice  of  anything  acquired  by 
him  in  the  course  of  that  agency,  but  not  with  his  memory  of  facts 
the  knowledge  of  which  was  acquired  by  him  in  the  course  of  another 
employment.  Bule  absolute  accordingly 

(a)  Bylei,  J.,  wu  abient 


*592]  *ROBERTS  v.  WATKINS.    May  26. 

Under  a  bnilder*!  contract,  certain  Instalment!  were  to  be  paid  as  the  work  progressed,  ae^ 
the  balance  within  two  oalendar  months  after  the  completion  of  the  contract,  "  proTided  theirebi- 
tect  should  hare  certified  that  the  whole  of  the  work  had  been  done  to  his  satisfaction :  "—Held, 
that  it  was  net  necessary  that  the  architect  should  oertifj  in  writing. 

This  was  an  action  upon  a  builder's  contract,  whereby  the  defend- 
ant engaged  to  pay  certain  instalments  as  the  work  progressed,  anJ 
the  balance  at  the  expiration  of  two  calendar  months,  provided  that 
the  architect  (one  Lavender)  "shall  have  certified  that  the  whole  of 
the  work  has  been  done  to  his  satisfaction." 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Terra,  it  appearing  that,  although  the  defendant  had  taken  pos- 
session of  the  premises,  and  the  architect  had  intimated  that  all  tbe 
work  had  been  properly  done  under  the  contract,  he  had  not  given  a 
certificate  to  that  effect  in  writing,  it  was  insisted  that  the  plaintifi 
was  not  entitled  to  recover. 

His  Lordship  was  of  opinion  (referring  to  the  case  of  Munro  v.  Butt 
8  Ellis  &  B.  738  (E.  C.  L.  R.  vol.  92),)  that  the  taking  possession  oi 
the  house  dispensed  with  a  certificate;  and  he  ruled,  that,  at  al. 
events,  a  certificate  in  writing  was  not  necessary,  and  left  it  to  the 
the  jury  to  say  whether  there  had  been  an  oral  intimation  of  satisfac- 
tion. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 

Lush,  Q.  C,  moved  for  a  new  trial  on  the  ground  of  misdirectigp 
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and  that  the  verdict  was  against  evidence.  He  submitted,  that, 
although  the  contract  did  not  in  terms  say  that  Lavender's  certificate 
should  be  in  writing,  the  intention  of  the  parties,  which  was  that  the 
defendant  should  have  the  security  of  a  document  which  could  not 
mislead  or  be  contradicted,  could  not  be  carried  into  effect  by  any- 
thing short  of  a  certificate  in  writing/  The  terms  of  the  contract  in 
Munro  v.  Butt  were  widely  different  from  those  here ;  ♦and  the  r»cQo 
judgment  proceeds  upon  a  totally  distinct  ground.  [Byles,  ^ 
J.— The  words  are  not,  "shall  give  a  certificate,"  but  merely,  *' shall 
certify,"  that  is,  "signify"  his  satisfaction.]  In  Morgan  i;.  Birnie,  9 
Bingh.  672  (E.  C.  L.  R.  vol.  23),  3  M.  &  Scott  76,  the  defendant  was 
to  pay  for  a  certain  building  upon  receiving  an  architect's  certificate 
that  the  work  was  done  to  his  satisfaction :  the  architect  checked  the 
builder's  charges  and  sent  them  to  the  defendant :  and  it  was  held  that 
this  did  not  amount  to  such  a  certificate  of  satisfaction  as  to  enable 
the  builder  to  sue  the  defendant,  although  he  had  not  objected  to  pay 
on  the  ground  that  no  sufiicient  certificate  had  been  tendered.  In 
giving  judgment,  Tindal,  C.  J.,  there  says :  "  The  prodiiction  of  a 
certificate  from  Mr.  Clayton  was  a  condition  precedent  to  the  bringing 
this  action."  It  is  clear,  therefore,  that  the  court  thought  a  written 
certificate  necessary.  Whether  the  phrase  used  is,  "  shall  certify," 
or  "shall  give  a  certificate,"  the  meaning  is  the  same.  [Bylbs,  J. — 
When  the  Recorder  of  London  certifies  to  the  court  the  customs  of 
the  city,  it  is  done  ore  tenus.  Erle,  0.  J. — The  court  is  made  cer- 
tain of  the  custom  by  the  mouth  of  the  principal  officer  of  the  corpora* 
tion.]  That  is  by  reason  of  an  exceptional  privilege.  But  it  would 
be  dangerous  to  hold,  that,  where  the  parties  have  stipulated  that  a 
certain  condition  shall  precede  the  right  of  the  one  to  call  upon  the 
other  to  make  a  payment,  its  performance  shall  be  left  to  the  uncer- 
tainty of  oral  and  possibly  conflicting  testimony.  It  is  submitted  that 
his  Lordship  was  wrong  in  telling  the  jury  that  the  contract  did  not 
in  point  of  law  require  a  certificate  from  the  architect  in  writing. 

WiLLiAHS,  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  This  is  an  application  for  a  new  trial  upon  two  grounds, — first, 
that  the  Lord  Chief  *Justice  misdirected  the  jury,  inasmuch  as  r*KQA 
he  told  them,  that,  in  his  opinion,  it  was  not  necessary  to  the  ^ 
plaintiff's  right  to  maintain  the  action,  that  there  should  have  been  a 
certificate  of  the  architect  in  writing  that  the  work  was  done  to  hid 
satisfaction.  The  jury  found  that  there  was  a  certificate  to  that  effect 
by  word  of  mouth.  It  is  highly  probable  that  the  person  who  framed 
this  contract  intended  that  the  certificate  of  the  architect  should  be 
given  in  writing:  but  the  question  is  whether  the  terms  he  has  used 
express  such  an  intention.  I  am  of  opinion  that  they  do  not.  There 
is  nothing  to  make  it  a  condition  precedent  to  the  builder's  right  to 
enforce  payment  of  the  stipulated  sum,  that  the  certificate  that  the 
work  has  been  done  to  his  satisfaction  should  be  in  writing.  The 
words  are  "  provided  that  the  architect  shall  have  certified  that  the 
whole  of  the  work  has  been  done  to  his  satisfaction."  There  is  no- 
thing to  make  it  requisite  that  this  should  be  done  bv  any  writing, 
though  it  is  usual  to  give  the  certificate  in  writing,  and  in  most  cases 
it  is  required  to  be  in  writing.  But  I  know  of  no  rule  of  law  which 
prevents  the  architect's  satisfaction  being  certified  by  word  of  mouth 
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To  hold  that  a  written  certificate  was  necessary  here,  would  be 
importing  into  the  contract  a  term  which  is  not  found  there.  Morgan 
V.  Birnie,  9  Bingh.  672,  3  M.  &  Scott  76,  has  been  relied  on.  Bat, 
in  the  first  place,  the  language  of  the  agreement  there  was  different; 
and,  in  the  next  place,  it  is  to  be  observed  that  the  decision  did  not 
turn  upon  the  deficiency  of  writing,  but  on  the  fact  that  the  architect 
had  failed  to  signify  his  satisfaction  with  the  work  at  all.  Some 
analogy  may  be  derived  from  the  case  of  awards,  which  it  is  usual  to 
stipulate  shall  be  in  writing,  but  which,  nevertheless,  will,  in  the 
absence  of  such  a  stipulation,  be  perfectly  good  if  made  by  word  of 
*'Ofii  ^^^^^ '  Russell  on  Awards,  2d  edit.,  242.  Oates  v.  *Brorail, 
^^^J  1  Salk.  75.(a)  The  ruling  of  my  Lord,  therefore,  was  quite 
correct.  As  to  the  other  ground  of  the  motion,  it  is  enough  to  say 
that  my  Lord  was  not  dissatisfied  with  the  verdict,  and  that  we  see 
no  ground  for  interfering. 

WiiiiiBS,  J. — I  am  of  the  same  opinion. 

Btles,  J. — The  complaint  against  the  direction  of  the  Lord  Chief 
Justice  is,  that  he  told  the  jury  that  the  words  of  this  contract,  ''shall 
have  certified  that  the  whole  of  the  work  has  been  done  to  his  satis- 
faction," did  not  require  a  formal  certificate  in  writing.  The  natural 
and  ordinary  meaning  of  the  verb  "to  certify,"  is,  to  give  information 
or  assurance.  If  it  necessarily  imported  that  this  should  be  done  in 
writing,  as  Mr.  Lush  has  contended,  the  words  ''  in  writing,"  which 
are  commonly  found  in  these  instruments,  are  otiose.  There  are  many 
things  which  may  equally  well  be  done  by  word  of  mouth,  in  the 
absence  of  a  stipulation  that  they  shall  be  done  in  writing.  As  to 
the  evidence,  it  must  be  a  very  strong  case  to  induce  us  to  interfere, 
unless  the  judge  who  presided  at  the  trial  certifies  that  he  is  dissatis- 
fied with  the  verdict.  Rule  refused. 

(a)  **  Debt  on  a  bond  conditioned  to  perform  an  award,  ita  qnod  it  be  made  and  ready  to  be 
delivered  by  sneh  a  day ;  defendant  pleaded  no  award :  plaintiif  replied  a  parol  award,  ind 
avers  it  wa«  made  and  ready  to  be  delivered  by  such  a  day.  Defendant  demurred.  Salkcld. 
for  the  plaintiflf,  insisted  a  parol  award  was  deliverable ;  for,  a  man  is  said  to  deUver  a  messtse 
as  well  as  a  letter,  and  that  there  is  an  oral  as  weU  as  a  mannal  tradition ;  and,  as  a  parol  awird 
is  capable  of  delivery,  so  it  is  ready  to  be  delivered  from  the  time  it  is  agreed  upon :  Dyer  2IS ; 
8  Bolstr.  34 ;  Co.  Ent  128.  And,  notwithstanding  Seijt  Broderick  on  the  other  side  urged 
importunately,  and  cited  a  late  ease  in  C.  B.,  as  he  said,  in  point,  the  court,  on  consideratioB, 
gave  judgment  pro  qner." 


#KQAi  *WILLIAMS  V.  GEORGE  SMITH,  ANN  OASSE,  and  JOHN 
o»oj  WILLIAMS  CASSE.    June  2. 

Upon  a  change  of  solicitors  in  certain  suits  in  equity,  an  order  was  made  by  the  Master  of 
the  Rolls  requiring  the  former  solicitor  to  hand  over  to  the  newly-appointed  toUeitor  ell  pspcrs 
and  documents  in  his  possession,  custody,  or  power  relating  to  the  suits.  Soma  of  the  pspc 
were  in  the  hands  of  counsel,  and  others  in  the  hands  of  a  law-stationer,  who  respectively  claiB«<l 
liens  thereon  for  their  fees  and  charges ;  and  the  solicitor,  alleging  that  his  client  had  udJct- 
taken  to  provide  funds  for  fees  and  disbursements,  but  had  failed  to  do  so,  was  oonseqicDtJr 
unable  t«  comply  with  the  order  as  to  those  papers. 

The  newly-appointed  solicitor,  upon  an  affidavit  alleging  the  neglect  to  obey  tha  order,  tet 
not  mentioning  the  excuse  set  up,  obtained  from  the  clerk  of  the  records  and  writs  a  writ  of 
attachment,  under  which  the  former  solicitor  (already  in  custody  for  debt)  was  detuned.  Ac 
application  having  been  fmiUessly  made  to  the  Master  of  the  Rolls  to  set  aside  th«  attachneit. 
upon  a  statement  of  all  the  facts,  the  former  solicitor  appealed  to  the  Lords  Justices,  who  nmt- 
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dd  the  deciBion  of  the  Master  of  the  Rolls,  with  costs,  and  ordered  the  writ  to  be  set  aside^  and 
the  solicitor  disoharged  from  enstody : — 

Held,  that  neither  the  solieitor  who  so  sued  ont  the  attachment  nor  the  client  was  liable  in 
treipasf. 

Tms  was  an  action  for  false  imprisonment. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 

time  of  the  committing  of  the  grievances  thereinafter  mentioned,  to 

wit,  on  the  14th  of  July,  1860,  an  order  was  made  by  the  High  Court 

of  Chancery,  to  wit,  the  Master  of  the  Rolls,  that  the  plaintiff  should 

deliver  up  on  oath,  within  four  days  after  service  of  the  said  order 

upon  him,  all  deeds,  briefs,  papers,  documents,  and  writings  then  in 

liis  possession,  custody,  or  power  relating  to  certain  causes  and  suit>i 

and  a  certain  matter  therein  referred  to,  unto  the  defendant  George 

Smith,  to  be  held  by  him  on  the  terms  contained  id  the  letters  of  the 

said  defendant  George  Smith  in  the  petition  therein  referred  to  set 

forth :  yet  that  the  defendants  afterwards,  by  falsely  and  maliciously, 

and  without  any  reasonable  or  probable  cause,  stating  and  representing, 

to  wit,  to  the  said  Court  of  Chancery,  to  wit,  to  the  said  Master  of  the 

Rolls,  by  a  malicious  affidavit  of  the  said  George  Smith  and  one 

James  Radgrove,  that  the  now  plaintiff  had  not,  after  due  service  of 

the  said  order  upon  him,  delivered  up  on  oath,  within  four  days  after 

service  of  the  said  order,  or  since,  all  deeds,  briefs,  papers,  documents, 

and  writings  then  in  his  possession,  custody,  or  power  of  or  *re-   rtgay 

lating  to  the  said  causes  or  suits  and  matters  referred  to  and  *- 

mentioned  in  the  said  order,  unto  the  defendant  George  Smith,  to  be 

held  by  him  upon  the  terms  aforesaid;  but  had  wholly  refused  or 

neglected  to  obey  the  said  order  according  to  the  exigency  thereof; 

whereas,  in  truth,  as  the  defendants  well  knew  at  the  time  of  the 

making  of  the  said  representation,  the  plaintiff'  had,  before  the  making 

of  such  representation  and  affidavit,  duly  tendered  to  the  defendant 

George  Smith  all  the  aforesaid  deeds,   briefs,   papers,   documents, 

and  writings,  and  the  said  George  Smith  had  refused  to  accept  or 

receive  the  same,— caused  and   procured   to  be  issued  out  of  the 

Court  of  Chancery  a  writ  of  attachment,  directed  to  the  sheriff  of 

Middlesex,  whereby  the  said  sheriff  was  directed  to  attach  the  now 

plaintift^  so  as  to  have  him  before  our  Lady  the  Queen  in   her 

said  Court  of  Chancery  wheresoever  the  said  court  should  then  be,  to 

answer  our  said  Lady  the  Queen  touching  a  certain  contempt  which 

the  plaintiff,  it  was  alleged,  had  committed  against  our  said  Lady  the 

Queen,  as  also  such  other  matters  as  should  be  then  and  there  laid  to 

his  charge,  and  further  to  perform  and  abide  such  order  as  the  Court 

of  Chancery  should  make  in  that  behalf:  That  the  defendants  caused 

the  said  wnt  to  be  endorsed  according  to  the  practice  of  the  said  court 

in  manner  following,  that  is  to  say, — "By  the  Court.    For  breach  of 

an  order  dated  the  14th  of  July,  1860,  made  in  the  matter  of  John 

Williams,  one  of  the  solicitors  of  this  court,  in  not  delivering  up  on 

oath  all  deeds,  briefe,  papers,  documents,  and  writings  now  in  his 

possession  or  power,  of  or  relating  to  the  said  causes  or  suits  and  other 

matters,  unto  the  said  George  Smith,  the  petitioners'  present  solicitor, 

to  be  held  by  him  on  the  terms  contained  in  the  letters  of  the  said 

George  Smith  in  the  petition  set  forth,  as  by  the  said  order  the  within* 
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named  John  Williams  was  •commanded :"  That  the  defendants 
afterwards  falsely  and  maliciously  caused  the  said  writ,  so  en- 
dorsed as  aforesaid,  to  be  delivered  to  the  said  sheriffs  to  be  executed 
in  due  form  of  law :  That  the  said  sheriffs  afterwards  by  virtue  of  the 
said  writ,  within  their  bailiwick,  took  and  arrested  the  plaintiff  by  his 
body,  and  conveyed  him  to  gaol,  and  there  detained  hira  in  prison, 
under  the  said  writ,  for  a  long  time,  until  the  plaintiff  applied  to  the 
Court  of  ChaEcery,  to  wit,  the  Lords  Justices,  to  be  discharged  out  of 
the  said  custody,  on  the  ground  that  he  had  duly  complied  with  the 
said  order;  and  such  proceedings  were  thereupon  had  in  the  matter  of 
the  said  application  in  relation  to  the  said  order,  that  afterwards,  by  an 
order  duly  made  by  the  said  Court  of  Chancery,  to  wit,  by  the  said 
Lords  Justices,  it  was  ordered  that  the  said  attachment  should  be  set 
aside,  and  that  the  plaintiff  should  be  discharged  out  of  the  custody  of 
the  said  sheriff,  to  wit,  on  the  ground  that  he  had  duly  complied  with 
ibe  said  order ;  and  by  reason  of  the  premises  the  plaintiff  was  unjustly 
deprived  of  his  liberty  for  a  long  time,  to  wit,  seven  months,  and  suf- 
fered pain  of  body  and  mind,  and  was  prevented  from  transacting  his 
affairs  and  business,  and  from  the  practice  of  his  profession  as  an 
attorney,  and  was  injured  in  his  credit,  and  incurred  expense  in  apply- 
ing to  the  said  Master  of  the  Rolls  and  the  Lords  Justices  for  his  dis- 
cbarge from  the  said  imprisonment,  and  incurred  expense  otherwise 
in  and  about  obtaining  his  release  from  the  said  imprisonment;  and 
that  before  suit  all  things  existed  and  had  happened  necessary  to  entitle 
him  to  maintain  this  action. 

The  second  count  alleged  that  the  defendants  assaulted  the  plaintiff 
and  imprisoned  him  and  kept  him  in  prison  for  a  long  time,  to  wit 
seven  months,  whereby  the  plaintiff  was  injured  and  damnified  as  in 
the  first  count  mentioned.    Claim,  8000/. 

*5991  *The  defendant  Smith  pleaded, — first,  not  guilty, — secondly, 
^  to  the  second  count  of  the  declaration,  that,  before  and  at  the 
time  of  the  committing  the  acts  complained  of  in  the  said  second  count, 
to  wit,  on  the  14th  of  July,  1860,  an  order  was  duly  made  by  the  High 
Court  of  Chancery,  by  the  Master  of  the  Rolls,  that  the  plaintiff  should 
deliver  up  on  oath,  within  four  days  after  service  of  the  said  ordei 
upon  him,  all  deeds,  briefs,  papers,  documents,  and  writings  then  in 
his  possession,  custody,  or  power  relating  to  certain  causes  and  suits 
and  a  certain  matter  therein  referred  to,  unto  the  defendant  George 
Smith,  to  be  held  by  him  on  the  terms  contained  in  the  letters  of  the 
said  defendant  George  Smith  therein  referred  to  set  forth,  and  the 
plaintiff"  did  not  obey  or  comply  with  the  said  order,  and  refused  or 
neglected  to  obey  it ;  and  the  said  Ann  Casse  and  John  Williams 
Casse,  being  parties  to  the  suits  pending  in  the  said  Court  of  Chancery 
and  in  which  the  said  order  was  made,  and  the  said  George  SmitH 
being  and  acting  as  their  solicitor  in  the  said  suits,  and  they  having 
procured  and  obtained  the  said  order,  before  the  committing  of  the 
said  acts  complained  of  in  the  said  second  count,  procured  to  be  issued 
out  of  the  said  Court  of  Chancery  a  writ  of  attachment  directed  to  the 
sheriff  of  Middlesex,  whereby  the  said  sheriff  was  commanded  to 
attach  the  now  plaintiff  so  as  to  have  him  brfore  our  Lady  the  Queen 
in  her  said  Court  of  Chancery,  wheresoever  the  said  court  should  then 
be,  to  answer  our  said  Lady  the  Queen  touching  a  certain  contempt 
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which  the  now  plaintiff,  it  was  alleged,  had  committed  against  our 
said  Lady  the  Queen,  being  the  said  contempt  in  disobeying  the  said 
order,  as  also  such  other  matters  as  should  be  then  and  there  laid  to 
his  char;2:e,  and  further  to  perform  and  abide  such  order  as  the  said 
Court  of  Chancery  should  make  in  that  behalf;  and  that  the  *de-  r#pAA 
fendants  caused  the  said  writ  to  be  endorsed  according  to  the  '- 
practice  of  the  said  court,  stating  therein  that  the  said  writ  was  made 
by  the  court  for  the  breach  of  the  said  order  dated  the  14th  of  July, 
1860;  and  that  the  defendants  caused  the  said  writ,  so  endorsed  as 
aforesaid,  to  be  delivered  to  the  said  sheriff  to  be  executed  in  due 
form  of  law ;  and  that  afterwards  the  said  sheriff,  under  and  by  virtue 
(»f  the  said  writ,  within  his  bailiwick,  attached  and  took  and  arrested 
the  plaintiff  by  his  body,  and  the  said  sheriff  imprisoned  the  plaintiff 
and  kept  him  in  prison  under  and  in  execution  of  the  said  writ  accord- 
ing to  the  exigency  thereof,  which  were  the  acts  complained  of  in  the 
said  second  count. 

The  plaintiff  joined  issue  on  the  above  pleas  of  the  defendant  Smith; 
and  for  a  farther  replication  to  the  second  plea,  said,  that  after  the 
said  writ  of  attachment  had  issued,  and  before  any  of  the  acts  in  the 
second  count  mentioned,  the  said  writ  of  attachment  was  by  compe- 
tent authority  in  that  behalf,  to  wit,  by  rule  or  order  of  the  said  Court 
of  Chancery  then  and  there  duly  made,  to  wit,  by  the  Lords  Justices, 
discharged,  annulled,  set  aside,  and  wholly  abrogated,  quashed,  and 
rendered  inoperative, /or  irregularity^  to  wit,  upon  the  ground  that  the 
same  had  been  obtained  by  and  through  the  means  of  deceit  and  false- 
hood practised  upon  the  said  court,  to  wit,  by  means  of  a  false  and 
fraudulent  affidavit,  and  a  false  and  fraudulent  statement  and  suppres- 
sion therein,  and  which  affidavit  was  made  and  filed  in  the  said  court 
on  or  about  the  8th  of  May,  1860,  by  one  George  Smith : 

And  the  plaintiff  further  said  that  he  sued  not  only  for  the  tres- 
passes attempted  to  be  justified  by  the  said  second  plea,  but  for  other 
trespasses  committed  as  in  the  declaration  mentioned,  to  wit,  by  de- 
taining the  plaintiff  in  custody  after  the  said  attachment  had  been  set 
aside. 

*The  defendant  Smith  took  issue  on  the  second  replication   r*gAi 
to  his  second  plea,  and  pleaded  not  guilty  to  the  new  assign-   ^ 
ment. 

The  defendant  Ann  Gasse  pleaded  similar  pleas,  to  which  there  was 
a  similar  replication  and  new-assignment.  And  the  defendant  John 
Williams  Gasse  appeared  in  person,  and  pleaded  not  guilty. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
the  last  term,  when  the  material  facts  which  appeared  in  evidence 
were  as  follows: — The  plaintiff,  a  solicitor,  was  in  the  month  of  De- 
cember, 1859,  retained  by  Mrs.  Gasse  and  her  son  as  their  solicitor 
in  two  suits  in  Ghancery,  of  Bayley  v.  Gasse  and  Gasse  v,  Bayley,  and 
in  other  matters, — Mrs.  Gasse,  as  the  plaintiff'  swore  (but  which  was 
denied  by  her),  undertaking  from  time  to  time  to  supply  the  neces- 
sary funds.  On  the  10th  of  May,  1860,  the  plaintiff*  was  arrested  by 
the  sheriff  of  Middlesex  for  a  debt  of  200/.,  and  carried  to  White 
Cross  Street  Prison.  Upon  this  fact  coming  to  the  knowledge  of  Mrs. 
Casae,  she  appointed  the  defendant  Smith  to  act  as  her  solicitor  in 
lieu  of  the  plaintiff:  and,  after  repeated  requisitions  to  the  plaintiff 
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to  deliver  up  the  papers  in  the  suits  to  Smith,  an  application  for  an 
order  upon  him  to  that  effect  was  made  to  the  Master  of  the  Rolls. 
This  application  was  supported  by  an  aflSdavit  by  Mrs.  Gasse  and  also 
an  affidavit  by  Mr.  Smith.    The  latter  affidavit  was  as  follows  :— 

"  1.  That,  on  the  10th  day  of  May  last,  the  above-named  John  Wil- 
liams was  arrested  by  the  sheriff  of  Middlesex  for  debt,  and  he  has 
since  been  and  now  is  a  prisoner  for  debt  in  the  debtors'  prison  for 
the  county  of  Middlesex. 

"2.  That,  on  the  18th  day  of  June,  1860,  I  wrote,  signed,  and  sent 
to  the  said  John  Williams  a  letter  of  that  date,  which  was  receive^; 
•fi091  ^y  ^™'  ^^^  which  letter,  *except  as  to  the  formal  parts,  is  in 
J  the  words  following, — *  Bayley  v.  Oasae.  Oasse  v.  Bayley.  Rt 
Philp.  Yott  have  already  seen  by  the  copies  of  the  three  orders 
served  upon  you  in  those  causes  and  matter,  that  I  was  appointed  as 
the  solicitor  for  Mrs.  Casse  and  her  son  in  your  stead.  Mrs.  Casse 
and  her  son  were  placed  in  such  difficulty  and  peril  by  the  loss  of  yoar 
professional  assistance  through  your  imprisonment,  that  they  had  no 
alternative  but  seeking  other  professional  aid,  yet  delayed  it  to  the 
latest  moment,  relying  on  your  statement  that  you  should  obtain  your 
release  either  on  Saturday  the  26th  or  Monday  the  28th  ult.  My 
clients,  under  the  circumstances,  are  entitled  to  require  of  you  the 
immediate  delivery  to  me  of  all  the  documents  and  papers  in  yoar 
hands  relating  to  these  suits  and  matter,  to  enable  me  to  prosecute 
and  defend  the  same  and  protect  their  interests  therein  :  and,  as  such 
documents  and  papers  are  daily  required,  I  must  beg  of  you  at  once 
to  give  attention  to  my  request,  made  on  the  instructions  of  my  clients, 
and  make  an  appointment  when  and  where  I  can  receive  the  papers, 
— I  hereby  offering  to  hold  the  same  subject  to  any  lien  you  may 
have  thereon :' 

"  3.  That,  the  said  John  Williams  not  having  made  any  answer,  or 
otherwise  in  any  manner  noticing  my  said  letter,  I,  on  the  21st  day 
of  the  same  month  of  June,  wrote,  signed,  and  sent  to  the  said  Juhn 
Williams  another  letter  of  that  date,  and  which  was  received  by  him, 
and  which  last-mentioned  letter,  except  as  to  formal  parts,  is  in  the 
words  following : — '  Bayley  v.  Casae,  Casse  v.  Bayley.  Re  Philp.  I 
beg  to  refer  you  to  my  letter  of  the  18th  instant,  to  which  I  have 
received  no  reply.  The  documents  and  papers  in  your  hands  in  and 
relating  to  these  suits  and  matter  are  immediately  required,  the  causes 
being  at  issue,  and  the  time  running  on  within  which  my  clients  must 
*6031  *?^  ^^^^  evidence ;  and  without  the  papers  I  am  unable  to  get 
^  advised  thereon.  In  the  above  matter,  an  appointment  stands 
for  the  27th  instant  for  the  taxation  of  Mr.  Philp's  bill  of  cost5.(fl) 
In  my  letter  of  the  18th  instant,  I  undertook  on  the  receipt  of  the 
papers  to  protect  your  lien  thereon,  and  to  hold  the  paper  subje<^^i 
thereto.  I  now  beg  to  repeat  such  undertaking :  and,  in  conclusion, 
I  must  add,  that,  unless  I  receive  the  papers  in  the  course  of  the  pre- 
sent week,  I  shall  be  under  the  necessity  of  presenting  one  or  more 
petitions  on  behalf  of  my  clients,  to  enforce  the  delivery  of  the  pa- 
pers to  me  on  the  terms  contained  in  this  and  my  former  letter,  by 
which  petition  or  petitions  I  shall  seek  from  you  personally  the  costs 
of  and  occasioned  by  such  applications.' 

(a)  PhUp  had  been  Mrs.  Catie's  former  solicitor  in  the  CfaaaoerT-  soils. 
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"4.  That  the  said  John  Williams  has  not  replied  to  my  said  last- 
mentioned  letter,  or  in  any  other  manner  taken  any  notice  thereof: 

''5.  That  the  statements  contained  in  my  said  letters  as  to  the  state 
and  position  of  the  said  causes  and  matter  referred  to  by  my  said  let- 
ters, are  true  in  substance  and  fact:  and,  unless  the  deeds,  briefs, 
papers,  and  documents  so  in  the  hands  of  the  said  John  Williams  are 
delivered  to  me,  I  shall  be  unable  to  proceed  with,  prosecute,  and 
defend  the  said  causes,  suits,  and  matter." 

The  plaintiff's  affidavit  in  answer  stated  tliat  he  had  only  consented 
to  act  as  solicitor  for  the  Casses  upon  Mrs.  Gasse's  undertaking  to 
supply  him  with  funds  to  meet  disbursements  for  counsel's  fees,  sta- 
tioner's charges,  &c.,  and  that,  although  his  liability  for  these  exceed- 
ed 360/.,  she  had  only  supplied  him  from  time  to  time  with  trifling 
sams  amounting  in  the  wnole  to  662.  158,  Qd, 

*The  petition  came  on  before  the  Master  of  the  Bolls  on  the  rt^Qt 
14th  of  July,  1860,  an  order  (which  recited  the  affidavits  of  ^ 
Mrs.  Casse  and  Mr.  Smith)  was  made  that  the  plaintiff  should  deliver 
up  on  oath,  within  four  days  after  service  of  the  said  order  upon  him, 
all  deeds,  briefs,  papers,  documents,  and  writings  then  in  his  posses- 
sion, custody,  or  power  relating  to  the  causes  and  suits  and  matter 
above  referred  to,  unto  Mr.  George  Smith,  to  be  held  by  him  on  the 
terms  contained  in  the  letters  of  the  said  George  Smith  in  the  peti* 
tion  therein  referred  to  and  set  forth. 

This  order  was  served  upon  the  plaintiff  on  the  26th  of  July ;  and 
on  the  8d  of  August  the  plaintiff  filed  an  affidavit  with  three  sched- 
ules of  documents  annexed  thereto,  of  which  affidavit  the  following 
is  a  copy : — 

"  1.  That  the  first  schedule  hereto  contains  a  list  of  all  deeds,  briefs, 
papers,  documents,  and  writings  now  in  my  possession,  custody,  or 
power  of  or  relating  to  the  causes  or  suits  and  matter  referred  to  in 
the  order  made  in  the  above  matter  by  His  Honour  the  Master  of  the 
Rolls  on  the  14th  of  July,  1860 : 

'^2.  That  the  second  schedule  hereto  contains  a  list  of  briefs  and 
documents  which  I  believe  to  be  now  in  the  possession  of  Mr.  L.  and 
Mr.  E.  L.  respectively  as  counsel  engaged  on  behalf  of  the  petitioners 
mentioned  in  the  said  order,  which  briefs  and  documents  the  said  Mr. 
L.  and  Mr.  E.  L.  respectively  decline  to  give  up,  as  they  claim  a  lien 
thereon  for  their  fees  as  such  counsel  in  the  causes  and  matter  to  which  they 
T^ftr;  and  I  am  unable  to  obtain  the  same : 

^'3.  That  the  third  schedule  hereto  contains  a  list  of  briefs  and 
documents  relating  to  the  said  causes,  suits,  and  matter,  and  which  I 
believe  to  be  now  in  the  possession  of  Mr.  Arthur  Osmond,  law-sta- 
tioner, 29,  Ironmonger  Lane,  Cheapside,  who  claims  a  lien  thereon 
\for  his  charges  for  copying  the  said  documents,  briefs^  and  papers,  r«gAx 
for  the  purposes  of  the  causes  and  matters  to  which  they  ^ 
refer.' 

The  plaintiff's  attorney's  managing-clerk  attended  at  the  office  of  Mr. 
Smith  on  the  8d  of  August  with  a  copy  of  the  last-mentioned  affidavit 
and  schedules,  and  tendered  the  documents  and  papers  mentioned  in  the 
first  schedule.  Smith's  clerk  at  that  time,  and  Smith  himself  after- 
wards, declined  to  receive  the  papers  tendered,  insisting  that  the  plain- 
tiff was  bound  to  deliver  up  all:  and  on  the  8th  of  August  an  attach- 
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ment  issued  against  the  plaintiff  for  disobedieDce  of  the  order  of  the 
14th  of  July.  The  attachment  issued  on  the  joint  affidavit  of  Mr.  Smith 
and  of  one  James  Redgrave,  his  clerk,  as  follows: — 

**  1.  I  the  said  James  Redgrave  for  myself  say,  that  I  did  on  the  26th 
day  of  July,  1860,  personally  serve  the  above-named  John  Williams 
with  an  order  made  in  this  matter  by  the  Bight  Hon.  the  Master  of  the 
Rolls,  bearing  date  the  14th  day  of  July,  1860,  whereby  it  i^as  or- 
dered that  the  said  John  Williams  'do  deliver  up  on  oath,  within  four 
days  after  service  of  this  order,  all  deeds,  briefs,  papers,  documents 
and  writings  now  in  his  possession,  custody,  or  power,  of  or  relating 
to  the  said  causes  or  suits  and  matter,  unto  the  said  George  Smith,  the 
petitioners'  present  solicitor,  to  be  held  by  him  on  the  terms  contained 
in  the  letters  of  the  said  George  Smith  in  the  petition  set  forth,' bv 
delivering  to  and  leaving  with  the  said  John  Williams  a  true  copy  of 
the  said  order,  and  at  the  same  time  producing  and  showing  to  him 
the  said  original  order,  duly  passed  and  entered;  on  which  copy,  when 
so  served  as  aforesaid,  was  endorsed  a  memorandum  in  the  words  fol- 
lowing,— 'If  you  the  within-named  John  Williams  neglect  to  obey 
this  order  by  the  time  therein  limited,  you  will  be  liable  to  be  arrested 
*6061  "^^^^  *^  ^^*^  ^^  attachment  issued  out  of  the  High  Court  of 
-'  Chancery,  or  by  the  serjeant-at-arms  attending  the  same  court, 
and  also  be  liable  to  have  your  estate  sequestered  for  the  purpose  of 
compelling  you  to  obey  the  same  order:' 

"  2.  And  I  the  said  George  Smith  for  myself  say  that  the  said  John 
Williams  hath  not  delivered  up  on  oath  within  four  days  after  service 
of  the  above-mentioned  order  of  the  14th  day  of  July,  1860,  or  since, 
all  deeds,  briefs,  papers,  documents,  and  writings  then  in  his  posses- 
sion, custody,  or  power,  of  or  relating  to  the  said  causes  or  suits  and 
matter  referred  to  and  mentioned  in  the  said  order,  unto  me  the  said 
George  Smith,  the  petitioners'  present  solicitor,  to  be  held  by  me  on 
the  terms  contained  in  the  said  letters  of  me  the  said  George  Smith  in 
the  petition  in  the  said  order  referred  to  set  forth,  but  hath  wholly 
refused  or  neglected  to  obey  the  said  order,  according  to  the  exigency 
thereof." 

On  the  27th  of  September,  1860,  the  plaintiff  addressed  the  following 
letter  to  Mrs.  Casse : — 

'*  Hick's  Hotel,  Cripplegate, 

27th  September,  1860. 

"  Madam, — I  deem  it  unjust  and  inhuman  in  you  to  detain  me  here, 
when  I  have  done  everything  that  laid  in  my  power  to  comply  with 
the  order  of  the  Master  of  the  Rolls  by  delivery  over  to  your  present 
solicitor  all  papers  of  yours  in  my  possession  or  power.  But  I  am 
also  detained  on  your  account  for  the  stationer's  charges,  while  your 
engagement  to  me  was  that  you  would  supply  funds  in  the  prosecu- 
tion of  your  suits,  as  they  were  required.  I  have  by  every  means 
endeavoured  to  get  back  from  Mr.  L.  what  briefs  and  papers  were  lef^ 
with  him ;  but  he  withholds  them  until  he  is  paid  his  fees.  You  know 
•6071  ^^^^  *promises  you  made  to  him.  To  facilitate  your  going  into 
-'  evidence  during  the  vacation,  I  forwarded  to  my  solicitor,  to  be 
handed  over  to  yours,  every  document  I  had  connected  with  your  suits 
and  matters.  I  could  do  no  more ;  and  they  were  by  him  tendered, 
which,  I  submit,  were  alone  sufficient  and  ample  for  that  purpose. 
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We  are  now  within  a  month  of  the  term;  and,  without  acquiescing 
in  the  order  which  the  Master  of  the  Bolls  made  so  hastily  upon  your 
petition  just  before  rising  for  the  vacation,  I  am  still  desirous  in  every 
way  to  aid  and  assist  you  so  far  as  furnishing  papers,  and  to  enable 
you  to  go  into  evidence, — a  task  that  will  occupy  the  interval  between 
this  and  the  term,  from  the  great  length  of  the  answers,  itbtwithstand- 
ing  the  dilemma  I  have  been  brought  to  through  you.  I  write  to  you 
direct,  determined  never  to  hold  any  further  communication  with  your 
solicitor.  If  you  persist  in  following  up  this  persecution  (for,  as  to 
the  stationer's  demand,  I  trust  you  will  furnish  me  forthwith  with  the 
means  of  discharging),  1  must  be  obliged  to  bring  all  the  facts  before 
a  vacation  judge,  or  apply  for  a  habeas  corpus.  It  is  monstrous  I 
should  thus  suffer  on  account  of  Mr.  L.  (your  counsel),  of  whom  I 
knew  nothing  until  introduced  by  yourself.  Yesterday  he  forwarded 
to  me  his  ultimatum,  that  if  as  to  any  other  matter  I  might  be  dis- 
charged, he  would  withhold,  nevertheless,  all  papers  belonging  to  you 
in  his  possession  until  he  was  paid  his  fees." 

In  the  following  Michaelmas  Term,  the  plaintiff'  applied  to  the 
Master  of  the  Rolls  to  set  aside  the  attachment,  on  the  ground  that 
the  tender  of  the  documents  and  papers  comprised  in  the  first  schedule 
annexed  to  the  plaintifi^s  affidavit  of  the  3a  of  A^igust  was  a  substan- 
tial compliance  with  the  order  of  the  14th  of  July.  The  application 
was  opposed  by  Smith,  and  the  Master  of  the  Rolls  declined  to  make 
any  ♦order ;  the  effect  of  which  was  to  dismiss  the  application,  r»gQg 
with  costs.  •• 

The  plaintiff^  then  appealed  to  the  Lords  Justices,  who  decided  that 
the  plaintiff  had  in  spirit  complied  with  the  order  of  the  14th  of  July, 

1860,  by  tendering  the  documents  and  papers  mentioned  in  the  first 
schedule  to  the  affidavit  filed  on  the  8d  of  August,  and  that  those 
mentioned  in  the  second  and  third  schedules  could  not  properly  be 
considered  as  being  in  his  possession,  custody,  or  power,  and  that,  if 
Mrs.  Casse  required  them  for  the  purpose  of  the  suits,  she  must  ad- 
vance the  funds  necessary  to  obtain  them;  and  they  ordered  the 
attachment  to  be  set  aside,  with  costs,  and  that  the  plaintiff  be  forth- 
with discharged  from  custody :  and,  by  consent,  it  was  made  part  of 
the  order,  that  Mrs.  Casse  should  be  at  liberty,  upon  indemnifying  the 
plaintiff'  against  costs,  to  bring  an  action  for  the  papers  in  his  name: 
see  Re  Williams,  30  Law  J.,  Ch.  610. 

The  papers  and  documents  contained  in  the  first  schedule  were 
thereupon  handed  over  to  Smith,  and  the  plaintiff*  was  discharged  as  to 
the  attachment,  though  still  detained  in  execution  at  the  suit  of  other 
creditors.    He  was  ultimately  discharged  under  the  Bankruptcy  Act, 

1861,  on  the  28th  of  April,  1862. 

Smith  applied  to  the  Lords  Justices  to  make  it  part  of  their  order, 
setting  asiae  the  attachment,  that  the  plaintiff'  should  bring  no  action  ; 
but  this  application  they  declined  to  entertain. 

The  plaintiff*  swore  at  the  trial  that  when  he  was  first  appointed  to 
act  as  solicitor  for  the  Casses,  it  was  arranged  that  advances  were  to 
be  made  to  him  for  counsel's  fees  and  other  necessary  disbursements, 
lie  also  swore,  that,  but  for  the  attachment,  he  could  have  settled  with 
all  his  detaining  creditors. 
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♦60Q1  Pigoit,  Serjt.,  for  Mrs.  Casse,  and  Parry,  Serjt.,  for  •Smith,— 
^  it  being  conceded  that  there  was  no  evidence  against  the  other 
defendant,  John  Williams  Casse, — respectively  submitted  that  there 
was  no  evidence  of  malice  or  the  absence  of  reasonable  or  probable 
cause,  that  there  was  no  evidence  of  a  joint  trespass,  that  Mrs.  Casse 
was  not  responsible  for  the  act  of  Smith,  and  that  Smith  was  not 
liable  for  putting  in  force  the  order  of  the  Master  of  the  Rolls. 

For  the  plaintifif  it  was  insisted,  that  the  issuing  of  the  attachment 
was  clearly  malicious,  the  order  of  the  Master  of  the  Bolls  of  the  14th 
of  July,  1860,  being  merely  for  the  delivery  up  to  Smith  of  such 
papers  and  documents  as  were  in  the  custody,  possession,  or  power  of 
the  plaintiff;  and  that  Smith  had  no  right  to  assume  to  himself  t> 
deciae  that  the  plaintiff  had  under  the  circumstances  disobeyed  thai 
order,  but  should  have  applied  to  the  Master  of  the  Rolls  upon  a 
statement  of  all  the  facts. 

The  learned  judge  intimated  that  he  should  reserve  the  defendants 
leave  to  move,  but  it  must  be  on  the  understanding  that  the  jary 
were  to  find  damages  as  against  the  defendant  Smith  singly  and  as 
against  the  two  together. 

Smith  swore,  that,  prior  to  the  application  for  the  attachment,  he 
consulted  counsel  as  to  Mr.  L.'s  right  to  detain  the  papers  for  his  fees, 
and  as  to  whether  the  offer  by  the  plaintiff  to  deliver  up  the  papers  in 
his  actual  possession  was  a  compliance  with  the  order  of  the  Master 
of  the  Rolls,  and  that  he  issued  the  attachment  in  pursuance  of  the 
advice  he  received. 

In  his  summing-up,  the  learned  judge  said,  that,  as  to  the  first  count, 
he  was  of  opinion  that  there  was  no  evidence  of  malice  or  want  of 
reasonable  or  probable  cause ;  but  that,  as  to  the  count  for  the  assault 
and  false  imprisonment.  Smith  at  all  events  was  without  defence,  and 
*6101  ^^  ^^^  simply  a  question  of  damages  :  *that,  as  to  Mrs.  Casse, 
-*  the  question  was  whether  she  originally  authorized  the  deten- 
tion of  the  plaintiff  in  prison  or  ratified  it  subsequently ;  and  that  the 
mere  relation  of  attorney  and  client  did  not  make  the  client  liable. 
He  then  referred  to  the  plaintiff's  letter  to  Mrs.  Casse  of  the  27th  of 
September,  1860,  and  observed  that  if  she  had  ordered  Mr.  Smith  U 
discharge  the  plaintiff,  he  must  have  done  so.  He  also  remarked 
upon  the  fact,  that,  though  the  order  of  the  Master  of  the  Rolls  of  the 
l4th  of  July,  1860,  recited  an  affidavit  of  Mrs.  Casse,  none  had  been 
produced  in  evidence :  and  he  left  it  to  the  jury  to  say  whether  or  not 
Mrs.  Casse  was  liable.     The  jury  found  that  she  was. 

His  Lordship  then  asked  the  jury  what  damages  they  would  give 
the  plaintiff  for  the  imprisonment,  and  what  for  the  expenses  incurred 
before  the  Master  of  the  Rolls, — telling  them,  that,  as  the  Lord? 
Justices  had  allowed  the  plaintiff  the  costs  of  the  proceedings  on  the 
appeal,  the  plaintiff  had  another  remedy  for  them. 

The  jury  returned  a  verdict  against  both  defendants,— damages 
2502.  for  the  imprisonment,  and  also  the  costs  of  the  proceedings 
before  the  Master  of  the  Rolls,  subject  to  taxation. 

Pigoitj  Serjt.,  for  Mrs.  Casse,  in  Easter  Term  last,  obtained  a  rale 
nisi  to  enter  a  verdict  for  her  or  a  nonsuit,  "on  the  ground  that  there 
was  no  evidence  of  a  joint  trespass  with  the  other  defendant,  Smith  f 
or  why  such  nonsuit  should  not  be  entered  or  a  new  trial  be  had 
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between  the  parties,  *'on  the  ground  that  the  defendant  (Mrs.  Casse) 
is  not  liable  as  a  trespasser  upon  the  facts  proved,  and  that  the  repli- 
cation to  the  defendant's  plea  to  the  count  in  trespass,  was  not  proved ;" 
or  why  a  new  trial  should  not  be  had  on  the  ground  of  misdirection 
as  to  damages,  arising  out  of  *the  costs  in  Chancery.  The  r*/iii 
learned  Serjeant  submitted  that  there  was  no  evidence  to  ^ 
affect  Mrs.  Casse.  [Byles,  J. — She  was  apprised  of  the  fact  that  the 
plaintiff  was  detained  under  the  attachment,  and  she  did  nothing. 
She  was  domina  litis:  a  word  from  her  would  have  procured  the 
plaintiff's  release.  Surely  that  was  some  evidence  that  she  was  an 
assenting  party  to  what  was  done  by  Smith,  and  made  her  a  co-tres- 
passer. WiLLES,  J.,  referred  to  Cooper  v.  Harding,  7  Q.  B.  928  (E 
C.  L.  B.  vol.  63).  Byles,  J.— As  to  the  first  count,  I  ruled  that. 
Smith  having  been  fortified  by  the  opinion  of  counsel,  there  was  no 
case  to  go  to  the  jury.]  The  learned  Serjeant  then  submitted  that 
the  damages  were  excessive.  [Byles,  J. — The  court  never  interferes 
with  the  damages  in  an  action  of  tort,  unless  they  are  outrageously 
excessive,  or  the  jury  have  manifestly  proceeded  on  a  mistaken  view.] 
As  to  the  costs  incurred  before  the  Master  of  thS  Rolls,  he  submitted 
that  those  clearly  could  in  no  sense  be  considered  as  resulting  from 
the  trespasses  complained  of. 

Parry^  Serjt.,  for  the  defendant  Smith,  also  obtained  a  rule  nisi  for 
a  new  trial,  on  the  grounds, — first,  that  the  defendant  Smith  was  not 
liable  as  a  trespasser  upon  the  facts  proved,  and  that  the  replication 
to  the  plea  of  the  defendant  Smith  to  the  count  in  trespass  was  not 
proved,  and  the  learned  judge  should  so  have  directed  the  jury, — 
secondly,  on  the  ground  of  misdirection  as  to  the  damages  arising 
out  of  the  costs  in  Chancery. 

E,  James,  Q.  C,  L.  Temple^  and  Vaughan  Williams  showed  cause. — 
The  short  facts  are  these : — The  plaintiff  was  retained  by  Mrs.  Casse 
to  conduct  certain  proceedings  for  her  in  Chancery,  she  undertaking 
to  supply  him  with  funds  for  necessary  disbursements,  and  r»gio 
*also  introducing  the  plaintiff  to  Mr.  L.  as  the  counsel  to  be  '- 
employed  on  her  behalf.  The  plaintiff  having  the  misfortune  to  be 
taken  in  execution  upon  an  unsatisfied  judgment,  Mrs.  Casse  thought 
fit  to  place  the  conduct  of  her  affairs  in  the  hands  of  another  solicitor, 
the  defendant  Smith.  Smith,  upon  being  appointed  solicitor  in  lieu 
of  the  plaintiff,  obtained  an  order  from  the  Master  of  the  Bolls  upon 
the  plaintiff  to  deliver  up  to  him  all  papers  and  documents  in  his 
possession,  custody,  or  ppwer,  relating  to  the  suits.  Some  of  the 
papers  being  in  the  hands  of  Mr.  L.,  the  counsel,  who  claimed  a  lien 
upon  them  for  fees  due  to  him,  and  others  in  the  hands  of  a  law- 
stationer  who  also  claimed  a  lien,  and  Mrs.  Casse  not  providing  the 
lands  necessary  to  release  those  papers,  the  plaintiff  was  unable  to 
comply  with  the  order  as  to  them.  He  accordingly  filed  an  afiidavit 
explaining  the  circumstances,  and  tendered  to  Smith  all  the  papers 
which  were  in  his  actual  custody.  Smith  thereupon  made  an  affidavit 
that  the  plaintiff  had  neglected  or  refused  to  comply  with  the  order, 
and  obtained  an  attachment  against  him  as  of  course,  and  so  caused 
him  to  be  detained  in  custody  until,  by  appeal  to  the  Lords  Justices, 
the  plaintiff  procured  the  attachment  to  be  set  aside,  on  the  ground 
that  it  had  been  unduly  issued.    Smith  at  the  time  he  made  that 
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affidavit  knew  the  terms  of  tbe  arrangement  between  Mrs.  Gasse  and 
the  plaintiff,  and  he  must  also  have  known  that  the  exigency  of  the 
order  required  of  the  plaintiff  no  more  than  the  delivery  of  those 
documents  which  were  in  his  actual  possession  or  under  his  actaal 
control.  The  learned  judge,  therefore,  could  not  have  done  otherwise 
than  he  did  at  the  trial,  viz. — to  rule  that  Smith  was  without  defence. 
It  is  true  that  the  plaintiff  had  made  an  application  to  the  Master  of  the 
Bolls  to  set  aside  the  attachment,  and  that  that  learned  judge  declined 
*fil^l   '^  *interfere:  but  that,  it  is  submitted,  affords  no  justification 

•'  for  Smith's  irregular  and  improper  conduct  in  obtaining  the 
attachment  without  disclosing  all  the  circumstances.  In  the  cose  of 
In  re  Walker,  14  Beavan  227,  it  was  held  that  a  party  applying  for 
an  order  of  course  should  state  everything  which  can  have  a  bearing 
on  the  matter,  otherwise  the  order  will  be  discharged.  "  It  is  the 
duty,"  said  the  Master  of  the  Rolls,  "of  every  person  who  applies  for 
an  order  of  course,  to  state  everything  which  can  have  a  bearing  on 
the  matter,  to  enable  the  officer  to  judge  whether  an  order  of  coarse 
ought  to  be  granted,  pr  whether  the  party  should  apply  for  a  special 
order."  It  must,  therefore,  be  assumed  to  have  been  asserted  by 
Smith  when  he  obtained  the  attachment,  that  all  the  documents  which 
he  required  were  in  the  custody  or  under  the  control  of  the  plaintiff 
and  that  he  wilfully  disobeyed  the  order  of  the  court.  In  a  subsequent 
case  of  Re  Winterbottom,  15  Beavan  80,  the  same  learned  judge  held 
that  the  rule  laid  down  in  Re  Walker  is  to  be  strictly  adhered  to. 
There  are  numerous  cases  to  show  that  an  attorney  is  liable  for  the 
consequences  of  acts  such  as  this:  see  Green  v.  Elgie,  5  Q.  B.  99 {E. 
C.  L.  R.  vol.  48),  and  the  authorities  there  cited.  If  an  attorney  im- 
properly calls  upon  the  officer  of  the  court  to  issue  process  when  he 
ought  not  to  do  so,  the  attorney  is  liable  in  trespass :  Davies  v.  Jenkins, 
11  M.  &  W.  745 :  though  he  is  not  responsible  for  an  erroneous 
exercise  of  discretion  by  a  competent  tribunal :  Cooper  v.  Harding,  7 
Q.  B.  928  (E.  C.  L.  R.  vol.  53).  In  Parsons  v.  Lloyd,  3  Wils.  341, 
345,  De  Grey,  C.  J.,  says:  "There  is  a  great  difference  between 
erroneous  process  and  irregular  (that  is  to  say  void)  process :  the  first 
stands  valid  and  good  until  it  be  reversed ;  the  latter  is  an  absolute 
nullity  from  the  beginning:  the  party  may  justify  under  the  first  until 
*6141   ^^  ^®  reversed ;  but  he  cannot  justify  under  the  latter,  ^because 

-I  it  was  his  own  fault  that  it  was  irregular  and  void  at  first*' 
The  like  was  held  in  Philips  v.  Biron,  1  Stra.  509.  In  Coddrington 
V.  Lloyd,  8  Ad.  &  E.  459  (E.  C.  L.  R.  vol.  85),  1  P.  &  D.  157,  it  was 
held,  that,  where  an  arrest  is  made  under  process  which  is  afterwards 
set  aside  for  irregularity,  the  attorney  is  liable  in  trespass  as  well  as 
the  plaintiff  in  the  suit ;  and  if,  in  an  action  of  trespass,  the  attorney 
justifies  under  the  process,  it  is  a  good  replication  that  the  proce^i 
was  irregularly  sued  out,  and  was  afterwards  set  aside  by  rule  of  cour: 
for  irregularity.  Lord  Denman  there  says :  "  The  plaintiff  here  was 
arrested  on  a  writ  which  was  afterwards  declared  by  the  court 
irregular.  It  was  therefore  as  if  there  had  been  none.  Then,  is  the 
attorney  liable  in  this  action  for  the  arrest?  A  similar  question  was 
very  fully  discussed  in  Barker  v.  Braham,  3  Wils.  368,  and  the 
attorney  was  held  liable  as  well  as  the  client;  and  in  Bates  r.  Pilling, 
6  B.  &  C.  38  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  44,  no  doubt  was  enter- 
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tained,  that,  if  tbe  action  lay  against  the  principal,  it  lay  also  against 
ihe  attorney.  Indeed,  there  is  a  stronger  reason  for  holding  the 
attorney  liable ;  since  the  party  cannot  be  expected  to  know  whether 
the  process  is  regular  in  point  of  law  or  not."  And  see  Jarmain  v. 
Hooper.  6  M.  &  G.  827  (E.  C.  L.  R.  vol.  46),  7  Scott  N.  R.  663.  In 
CoUett  V.  Foster,  2  Hurlst.  &  N.  856,  in  trespass  for  false  imprison- 
ment, the  defendant  justified  under  a  ca.  sa.,  and  the  plaintiff  replied 
that  the  ca.  sa.  was  irregularly  obtained,  and  set  aside  for  irregularity. 
It  was  proved  at  the  trial,  that,  judgment  having  been  entered  up 
against  the  plaintiff  on  a  warrant  of  attorney  for  60/.  given  to  the 
defendant  to  secure  the  payment  of  a  debt  by  instalments  of  which 
less  than  20L  was  due,  the  defendant's  attorney  caused  the  plaintifif  to 
be  arrested  under  a  ca.  sa.,  endorsed  to  levy  21i.  10«.  The  defendant, 
having  been  informed  of  the  plaintiflF's  arrest  by  a  person  who  had 
joined  in  the  warrant  of  *attorney,  wrote  a  letter  in  answer,  r«z»|- 
not  denying  that  such  arrest  had  taken  place  by  her  authority.  ^  ^ 
The  writ  was  afterwards  set  aside  by  order  of  a  judge.  And  it' was 
held  that  the  replication  was  proved,  and  that  the  defendant  was 
liable  in  trespass  for  the  act  of  her  attorney  in  improperly  causing  the 
plaintiff  to  be  arrested.  If  the  attorney  would  be  liable,  the  client  is 
liable  also.  At  all  events,  here,  Mrs.  Casse,  if  she  did  not  order  the 
trespass,  knew  of  it,  and  did  not  interfere,  and  so  became  an  assenting 
party  to  all  that  was  done  by  Smith.  [Willes,  J. — Upon  the  principle 
laid  down  by  the  Exchequer  Chamber,  in  The  Eastern  Counties  Rail- 
way Company  v.  Broom,  6  Ezch.  814.]  A  suppression  of  facts  is  an 
irregularity :  Alsager  v.  Fisk,  9  Dowl.  P.  C.  853.  [Williams,  J., 
referred  to  Rankin  v.  De  Medina,  1  C.  B.  188.  There,  to  a  plea  in 
trespass  quare  domum  fregit  by  A.  and  B.,  B.  justified  under  a  writ 
of  fi.  fa.  upon  a  judgment  obtained  by  B.  against  A.  A.  replied  that 
the  writ  was  irregularly  sued  out  and  prosecuted^  and  that,  by  a  judge's 
order  (subsequently  made  a  rule  of  court),  it  was  ordered  that  the 
writ  and  the  proceedings  thereon  should  be  set  aside, — not  saying 
'*for  irregularity^  It  was  held,  however,  that  the  replication  was 
good,  as  sufficiently  showing  that  the  writ  was  set  aside  for  irregu- 
larity.'] As  to  the  damages, — the  costs  incurred  by  the  plaintifi'  in  the 
proceeding  before  the  Master  of  the  Rolls  were  necessarily  incurred, 
and  thej'  were  a  damage  consequent  upon  the  irregular  conduct  of  the 
defendants. 

Pigotty  Serjt.,  in  support  of  his  rule. — There  was  no  evidence  to 
warrant  the  conclusion  that  the  attachment  was  procured  by  means  of 
a  false  afiidavit,  or  without  reasonable  and  probable  cause :  and  the 
defendants'  pleas  of  justification  were  fully  made  out.  *The  r«gi/> 
iilleged  trespass  was  committed  many  months  before  the  attach-  '- 
inent  was  set  aside ;  and  it  was  set  aside,  not  on  the  ground  that  it 
issued  irregularly,  but  on  the  ground  that  the  Master  of  the  Rolls  had 
erred  in  thinking  that  Williams  had  been  guilty  of  contempt.  In  2 
Daniers  Chancery  Practice,  8d  edit.  811,  it  is  said  that  "  The  process 
of  contempt  against  a  party  for  disobedience  of  a  decree  differs  very 
little  from  the  process  issued  for  a  contempt  in  not  appearing  and 
answering.  The  first  step  in  the  process  i^t  a  writ  of  attachment,  the 
form  of  which  is  the  same  with  that  on  mesne  process,  but  the  endorse- 
ment explains  the  purpose  for  which  it  was  issued,  which  is  also  the 
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case  when  the  attacliment  is  for  non-payment  of  costs.  This  writ 
issues  without  order,  upon  the  record  and  writ  clerk  being  satisfied 
by  affidavit  of  the  due  service  of  the  order  or  decree."  All  that 
Smith  did  here,  was,  to  make  the  ordinary  affidavit  that  the  order  had 
been  disobeyed :  npon  that  the  officer  seals  and  issues  the  attacbroenL 
The  issuing  of  th«  attachment  was  the  necessary  consequence  of  the 
disobedience  of  the  order.  The  writ  clerk  could  not  refuse  to  issue 
it.  The  plaintiflTs  excuse  for  his  disobedience  was  brought  to  the 
attention  of  the  Master  of  the  Bolls,  and  be  held  it  to  be  insufficient. 
Assume  that  his  judgment  was  wrong,  and  was  properly  reversed  bj 
the  Lords  Justices,  what  pretence  is  there  for  saying  that  either  the 
solicitor  or  the  client  can  be  held  liable  for  the  consequences  neces- 
sarily resulting  from  his  error?  In  Prentice  v.  Harrison,  4  Q.  B.8d2 
(£.  C.  L.  B.  vol.  45),  D.  &  Meriv.  50,  in  trespass  for  false  imprison- 
ment, the  defendant  pleaded  that  he  recovered  a  judgment  against  the 
plaintiff,  and  sued  out  a  ca.  sa.  thereon  (the  judgment  being  in  fall 
force),  under  which  ca.  sa.  the  plainti£f  was  arrested,  &c.  The  plain- 
tiff replied  that  the  ca.  sa.,  after  the  issuing  thereof,  and  before 
wpi'ji  ^he  commencement  of  the  *suit,  was  set  aside  by  a  jadge^s 

-'  order, — not  stating  the  grounds  of  the  order.  The  replication 
was  held  bad  on  special  demurrer,  inasmuch  as  the  writ  might,  under 
supposable  circumstances,  have  been  set  aside  for  reasons  which  would 
have  been  ground  of  error,  and  would  not  therefore  have  prevented 
such  writ,  until  set  aside,  from  being  a  justification  to  parties  enforcing 
it;  and  the  replication  did  not  negative  the  existence  of  such  circum- 
stances. '*  The  plaintiff,"  said  Patteson,  J.,  '*  was  bound  to  show  by 
his  replication  that  the  writ  under  which  the  defendants  justify  was 
set  aside  under  such  circumstances  that  it  must  have  been  illegal  when 
they  put  it  in  force."  [Williams,  J. — Was  Smith's  affidavit  a  com- 
))liance  with  the  37th  rule  of  the  Consolidated  Orders?]  Yes.(a)  In 
Daniels  v.  Fielding,  16  M.  &  W.  200,  it  was  held  that  the  declaration 
in  an  action  for  a  malicious  arrest  under  the  1  &  2  Yict.  c.  110,  must 
it Qig-i  show  that  the  party  obtained  *the  judge's  order  for  the  capias 

^  hy  falsehood  or  fraud.  Bolfe,  B.,  in  delivering  the  judgment 
of  the  court,  there  says:  **The  foundation  on  which  such  an  action 
must  now  rest,  is,  that  the  party  obtaining  the  capias  has  imposed  on 
the  judge  by  some  false  statement,  some  suggestio  falsi  or  suppressio 
veri,  and  has  thereby  satisfied  him  not  only  of  the  existence  of  the 
debt  to  the  requisite  amount,  but  also  that  there  is  reasonable  ground 
for  supposing  the  debtor  is  about  to  quit  the  country.  But»  how  will 
it  be,  if,  without  any  such  fraud  or  falsehood,  a  plaintiff,  upon  an  affi 

(a)  The  37th  rule  is  as  follows  : — "  The  clerks  of  records  and  writs  shall  keep  a  seal  in  neh 
form  and  bearing  such  impression  as  the  Lord  Chancellor  shall  approre;  and  any  penoa 
desirous  of  suing  out  any  of  the  writs  specified  at  the  end  of  this  rule  (of  which  attachsBent  is 
ono),  may  prepare  the  same  In  the  present  form,  with  such  alterations  and  Tariations  as  cireoK- 
stances  may  require,  and  may  present  such  writ  for  sealing  to  the  clerk  of  records  and  writs : 
and  such  writs  shall  be  open  writs,  and  it  shall  not  be  necessary  for  the  Lord  Chancellor  to 
sign  any  such  writ.  And  the  clerks  of  records  and  writs,  upon  any  such  writ  being  presented 
for  sealing,  shall  ascertain  whether  such  writ  is  correct  in  form,  and  whether  the  person  pre- 
senting the  same  is,  according  to  the  course  and  practice  of  the  court,  entiUed  to  sue  oat  ib« 
same ;  and  in  case  it  shall  appear  that  such  writ  is  correct  in  form,  and  that  the  person  is  eoti- 
tied  to  sue  out  the  same,  such  writ  shall  be  forthwith  sealed  with  such  seal  as  aforesaid,  and 
shall,  when  so  sealed,  hare  the  same  force  and  validity  as  such  writ  had  when  sealed  with  th« 
great  seal." 
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davit  fairly  stating  the  facts,  succeeds  in  satisfying  a  judge  that  the 
defendant  is  about  to  quit  the  country,  and  so  obtains  an  order  for  a 
capias  to  arrest  the  defendant,  even  though  he  may  not  himself  believe 
that  the  defendant  does  intend  to  leave  the  country?     If,  indeed,  the 
party  arrested  had  not  such  intention,  he  has  the  power,  under  s.  6, 
of  making  a  substantive  application  to  a  judge,  or  to  the  court,  praying 
to  be  discharged  out  of  custody ;  and  this  will  be  done  as  matter  of 
course,  if  the  party  arrested  succeeds  in  satisfying  the  judge  or  court 
that  he  had  not  nor  ever  had  the  intention  imputed  to  him.     Bui  such 
discharge  affords  no  ground  of  action  against  the  party  at  whose  instance 
the  parly  discharged  has  been  held  to  bail,  provided  only  that  the  original 
nrdrr  of  the  judge  has  been  fairly  oblainedJ^     Those  observations  are 
especially  pertinent  here.     [Willes,  J. — Under  that  statute,  you 
liave  the  opinion  of  the  judge :  but  this  is  more  like  the  issuing  of 
mesne  process  under  the  old  practice.]    In  Carratt  v.  Morley,  1  Q.  B. 
18,  28  (E.  C.  L.  R.  vol.  41),  Lord  Denman  says:    *'It  is  clear  from 
Cohen  v.  Morgan,  6  D.  &  R.  8,  and  other  cases,  and  upon  principle, 
that  a  party  who  merely  originates  a  suit  by  stating  his  case  to  a  court 
of  justice,  is  not  guilty  of  trespass,  though  the  proceedings  should  be 
erroneous  or  without  jurisdiction."     *Here,  Smith's  aflSdavit  is   r«giQ 
pprfectly  true  and  bonfi  fide.     In  Green  v.  Elgie,  5  Q.  B.  99,   ^ 
lE.  C.  L.  R.  vol.  48),  the  warrant  was  void  upon  the  face  of  it.     That 
was  an  irregularity  for  which  the  party  suing  it  out  was  clearly  re- 
sponsible.    Then,  is  Mrs.  Casse  a  trespasser,  even  if  Smith  is?    She 
intrusts  the  conduct  of  the  suit  to  him.     Does  the  fact  of  her  having 
made  an  affidavit,  for  which  she  would  not  have  been  liable  if  she  had 
not  been  a  party  to  the  cause,  render  her  liable  because  she  is  a  party  ? 
[Erlk,  C.  J. — Both  the  attorney  and  the  client  would  be  liable  if  the 
writ  was  set  aside  for  irregularity,  if  a  proceeding  in  the  cause.]     Be- 
yond her  affidavit,  there  is  nothing  to  charge  her  with  any  coraplicit}*, 
but  the  fact  of  her  not  having  answered  Williams's  letter  of  the  27th 
of  September,  1860.     The  learned  judge  at  the  trial  seemed  to  think 
that  fact  constituted  the  only  difference  between  her  case  and  that  of 
her  son.     [Erle,  C.  J. — We  do  not  sanction  the  notion  that  her  mere 
omission  to  answer  a  letter  makes  her  liable.     Williams,  J. — I  do 
not  see  what  possible  authority  Smith  could  have  to  imprison  Wil- 
liams unless  he  was  acting  for  Mrs.  Casse.] 

Pnrry,  Serjt.,  for  Smith. — There  is  no  pretence  for  holding  Smith 
liable.     He  was  guilty  of  no  malice  or  bad  faith.     All  he  did,  was,  to 
take  a  step  in  the  ordinary  course  of  practice  to  enforce  performance j 
•>^  an   order:  and,  before  he  acted,  he  took  the  advice  of  counsel.* 
^Williams,  J. — Can  there  be  a  doubt  that  both  attorney  and  client^ 
v.ould  be  liable  for  the  seizure  either  of  the  person  or  the  goods  of 
.'uiother  under  process  which  is  set  aside  for  irregularity  ?]     This  is 
/i'jt  irregularity.     Is  an  attorney  to  be  held  liable  as  a  trespasser  for 
<loing   that  which  had  the  sanction  of  the  judgment  of  one  of  the 
i|ighest  judges  of  the  land?     [The  learned  Serjeant  was  stopped  by 
tiio  court.] 

*Eble,  C  J. — I  am  of  opinion  that  these  rules  should  be   r»g2() 
made  absolute.     The  action  is  for  trespass  and  false  imprison-   ^ 
inent  brought  against  Mrs.  Casse  and  her  attorney,  Mr.  Smith.     Tho 
justification  is,  that,  the  plaintiff  having  disobeyed  an  order  of  the 
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Master  of  tbe  Bolls  directing  him  to  hand  over  to  Smith  the  papers 
and  documents  in  certain  suits  in  which  the  plaintifif  had  been  con- 
cerned for  Mrs.  Casse,  an  attachment  duly  issued  against  him,  under 
which  he,  being  already  in  custody  in  execution,  was  detained.    The 
replication  is,  that  the  writ  of  attachment  was  set  aside  by  the  Lords 
Justices,  for  irregularity,  upon  the  ground  that  it  had  been  obtained 
by  and  through  the  means  of  deceit  and  falsehood  practised  upon  the 
court,  to  wit,  by  means  of  a  false  and  fraudulent  affidavit^  and  a  false 
and  fraudulent  statement  and  suppression  therein.    It  appears  that 
the  plaintiff  being  in  confinement,  Smith,  who  had  been  appointed 
Mrs.  Casse's  attorney  in  lieu  of  him,  obtained  an  order  from  the 
Master  of  the  Bolls  for  the  delivery  up  to  him  of  all  papers  and  docu- 
ments in  the  possession,  custody,  or  power  of  the  plaintiff,  relating  to 
the  suits  in  which  he  had  been  concerned  for  Mrs.  Casse.     The  diso- 
bedience of  this  order  would  be  a  contempt  of  court,  which  would 
subject  the  plaintiff  to  an  attachment.     The  plaintiff  was  unable  to 
comply  with  this  order,  because  certain  of  the  papers  were  in  the 
hands  of  a  law-stationer,  who  claimed  a  lien  upon  them  for  his  bill 
for  copying  them,  and  certain  others  were  in  the  hands  of  Mrs.  Casse^s 
counsel,  who  claimed,  rightly  or  wrongly,  a  lien  upon  them  for  fees 
due  to  him  in  the  causes.     In  this   state  of  circumstances.   Smith 
made  an  affidavit  that  the  plaintiff  had  neglected  or  refused  to  obey 
the  order  of  the  Master  of  the  Bolls,  and  upon  that  affidavit  the  clerk 
of  the  records  and  writs  sealed  and  issued  the  writ  of  attachment 
*62n   ^^^®'  which  the  plaintiff  was  *detained.    Now,  it  is  agreed, 
-'   upon  all  hands,  that,  if  the  proceedings  had  been  set  aside  for 
irregularity,  for  the  violation  of  any  rule  of  practice.  Smith  would 
have  been  liable,  and  that,  if  the  attorney  be  liable,  as  a  general  rale, 
the  party  employing  him  would  be  liable  also.    But  here  the  affidavit 
was  such  as  the  clerk  was  bound  to  accept.     There  was  nothing  oo 
the  face  of  the  proceeding  to  make  it  irregular.     It  is  said  that  the 
attachment  was  irregular  by  reason  of  the  omission  tx>  set  out  all  the 
facts,  and  that,  if  the  affidavit  had  stated  the  reason  why  the  whole 
of  the  papers  could  not  be  delivered  up,  the  writ  would  not  have 
been  issued,  for  that  no  judge  would  under  the  circumstances  have 
thought  that  Williams  was  guilty  of  a  contempt.     That,  however,  is 
not  so ;  because,  when  the  very  matter  was  afterwards  brought  before 
tbe  Master  of  the  Bolls  upon  the  motion  to  set  aside  the  attachment, 
he  decided   that  those  facts  were   not  material,  that  Williams  was 
guilty  of  contempt  in  not  obeying  the  order,  that  an  attorney  is  bound 
to  have  the  command  of  all  the  papers  in  the  cause,  and  that  if  his 
necessities  have  charged  any  of  them  with  a  lien,  the  attorney  has 
failed  in  the  performance  of  his  duty.     Such  is  the  judgment  of  tne 
Master  of  the  Bolls  on  the  very  facts  between  these  parties.     Tno 
legal  inference  which  that  learned  judge  drew  from  the  facts  which 
were  presented  to  him  on  the  part  of  Williams,  was,  that  he  had  been 
guilty  of  a  contempt.    Upon  appeal,  the  Lords  Justices  were  of  opinion 
that  the  Master  of  the  Bolls  came  to  an  erroneous  conclusion,  and  they 
reversed  his  decision.     They  thought,  that,  if,  in  consequence  of  the 
f^iilure  of  the  client  to  make  advances  which  she  had  undertaken  to 
make,  the  papers  became  charged  with  a  lien,  it  is  a  strong  thing  to 
say  that  the  attorney  was  guilty  of  contempt  for  not  delivering  up 
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papers  wbich  wefe  placed  beyond  *his  control  through  no  fault  r^^oo 
of  his  own.  That  is  a  totally  different  thing  from  setting  L  "  ^ 
aside  the  attachment  for  irregularity  in  the  proceedings.  If  Smith 
had  gone  before  the  Master  of  the  Bolls  in  the  first  instance,  and  he 
had  ordered  the  attachment  to  issue,  he  could  not  have  been  held 
responsible.  In  Cooper  v.  Lewis,  2  Phillips  178,  it  was  held  by 
Lord  Cottenham,  that,  if  a  petition  for  an  ex  parte  order  suppresses 
any  fact  which,  whether  really  material  or  not,  would,  if  communi- 
cated to  the  officer  whose  duty  it  is  to  draw  up  the  order,  prevent 
him  from  doing  so  without  mentioning  the  matter  to  the  court,  the 
order  will  be  discharged  for  irregularity.  There,  the  party  obtained 
the  order  by  suppressing  a  fact  which  it  was  his  duty  to  mention  :  and 
the  court  held  that  the  order  had  been  obtained  irregularly,  by  reason 
of  that  concealment.  It  is  immaterial  whether  it  be  called  an  irregu- 
larity or  anything  else.  But  there  is  this  distinction  between  that 
case  and  the  present,  viz.  that  there  the  fact  suppressed  was  a  material 
fact,  and  the  order  would  not  have  been  granted  if  it  had  been  com- 
municated to  the  .  officer.  Here,  there  was,  in  the  opinion  of  the 
Master  of  the  Bolls,  no  material  fact  suppressed ;  for,  he  refused  to 
set  aside  the  attachment  upon  an  affidavit  stating  the  fact  the  suppres- 
sion of  which  the  plaintiff  relies  on. 

WiLLiAHS,  J. — I  am  of  the  same  opinion.  If  the  attachment  in 
this  case  had  been  set  aside  on  the  ground  of  irregularity  or  that  it 
was  issued  in  bad  faith,  or  in  any  other  way  equivalent  to  irregularity, 
I  should  have  thought  that  both  the  attorney  and  the  client  would  be 
liable  for  any  imprisonment  which  took  place  under  it.  But,  upon 
the  facts  which  appeared  at  the  trial,  it  is  not  true  that  the  attach- 
ment was  set  aside  for  irregularity  or  on  the  ground  that  it  was  issued 
in  bad  faith.  The  *affidavit  upon  which  it  issued  was  sworn  r*M^ 
by  Smith  in  the  ordinary  course  of  justice :  and  the  Master  of  ^ 
the  Bolls  was  satisfied  that  it  was  a  proper  one  upon  which  to  found 
an  attachment.  *  It  was  not  suggested,  when  the  application  was  made 
to  that  learned  judge  to  set  aside  the  attachment,  that  there  was  any 
fault  in  the  affidavit,  but  merely  that  the  issuing  of  the  attachment 
was  not  warranted  by  the  circumstances.  The  Master  of  the  Bolls, 
however,  came  to  the  conclusion  that  the  facts  did  warrant  the  attach- 
ment. That  opinion  of  the  Master  of  the  Bolls  was  pronounced  by 
the  Lords  Justices  upon  appeal  to  be  erroneous.  That  brings  the 
case  within  that  class  of  cases  where  it  has  been  held  that  the  party 
causing  process  to  be  issued  is  not  responsible  for  anything  that  is 
done  under  it,  where  the  process  is  afterwards  set  aside,  not  for  irre- 
gularity, but  for  error.  It  follows,  therefore,  that  the  order  of  the 
Lords  Justices  setting  aside  the  attachment  in  this  case,  does  not  pre- 
vent the  parties  from  being  protected  against  the  consequences  of 
what  was  done  under  the  attachment.  The  action,  therefore,  is 
barred. 

WiLLBS,  J. — I  am  of  the  same  opinion.  It  by  no  means  follows 
that  because  a  writ  or  an  attachment  is  set  aside,  an  action  for  false 
imprisonment  lies  against  those  who  procured  it  to  be  issued.  If  that 
were  so,  this  absurd  consequence  would  follow,  that  every  person  con- 
cerned in  enforcing  the  execution  of  a  judgment  would  be  held 
responsible  for  its  correctness.    Where  an  execution  is  set  aside  on 
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the  ground  of  an  erroneous  judgment,  the  plaintiff  or  his  attorney  is 
no  more  liable  to  an  action  than  the  sheriff  who  executes  the  process 
is.  Where  a  judgment  is  set  aside  for  error,  the  proper  course  is,  not 
to  bring  an  action,  but  to  proceed  by  writ  of  restitution  or  by  the 
*fi241  ^^^^^®  which  *the  modern  practice  has  substituted  for  it.    I 

^  entirely  agree  with  what  has  been  laid  down  by  my  Lord 
and  my  Brother  Williams,  that,  in  order  to  entitle  the  party  against 
whom  the  process  issues  to  maintain  an  action  for  any  intermediate 
acts  done  under  it,  he  must  show  that  the  process  has  been  set  aside 
by  reason  of  some  misconduct,  or  at  least  some  irregularity,  on  the 
part  of  the  person  suing  it  out.  It  has  been  contended  here,  that  the 
attachment  was  set  aside  for  misconduct  or  irregularity, — that  Smith 
was  guilty  of  a  fraudulent  suppression  of  facts  in  the  affidavit  upon 
whicn  he  procured  the  attachment  to  be  issued,  and  that  it  was  upoa 
that  ground  that  the  Lords  Justices  ordered  it  to  be  set  aside.  That 
is  simply  contrary  to  the  fact.  The  question  before  the  Master  of  the 
Bolls,  and  afterwards  before  the  Lords  Justices  on  appeal,  was,  not 
whether,  supposing  that  Williams  was  liable  to  be  attached  for  diso- 
bedience of  the  order  for  the  delivery  up  of  the  papers,  the  affidavit 
sworn  by  Smith  was  sufficient  to  bring  such  liability  before  the  court 
It  was  not  upon  the  sufficiency  of  the  affidavit,  but  on  the  substantial 
question  whether  Williams  was  liable  to  be  attached,  that  the  case 
came  before  the  Master  of  the  Rolls.  The  Master  of  the  Rolls,  bv 
refusing  to  set  aside  the  attachment,  adopted  it ;  and  the  issuing  of  it 
thus  became  the  act  of  the  court,  just  as  if  it  had  been  moved  for  and 
granted  in  open  court.  The  matter  then  went  before  the  Lords  Jus- 
tices on  appeal,  They  passed  no  judgment  upon  the  sufficiency  of 
the  affidavit.  What  they  decided,  was,  that  the  Master  of  the  Rolls 
was  mistaken  in  thinking  that  a  contempt  of  court  had  been  com- 
mitted ;  and  on  that  ground  they  set  aside  the  process.  Restitution, 
therefore,  and  not  action,  was  the  plaintiff's  proper  remedy.  This  is 
simply  one  of  that  numerous  class  of  cases, — and  I  have  no  wish  to 
♦6251  1^^*^*^^®^^^  extent, — where  the  acts  of  the  court,  if  erroneous, 

-'  cannot  be  made  the  foundation  of  an  action  for  damages.  If 
it  were  otherwise,  suitors  would  incur  responsibilities  which  it  would 
be  fearful  to  contemplate. 

Byles,  J. — I  am  of  the  same  opinion.  The  defendants  are  clearly 
entitled  to  have  the  verdict  entered  for  them.  There  is  a  manifest 
distinction  between  setting  aside  process  for  irregularity,  and  reversing 
a  proceeding  for  error  on  appeal.  In  the  one  case,  a  man  acts  irregu* 
larly  and  improperly  without  the  sanction  of  any  court.  He  there- 
fore takes  the  consequences  of  his  own  unauthorized  act.  But,  where 
he  relies  upon  the  judgment  of  a  competent  court,  however  erroneous 
that  judgment  may  be,  the  party  acting  upon  the  faith  of  it  ought  to 
be  protected.  The  question  is,  whether  there  has  been  here  that  which 
can  be  considered  as  irregular  or  improper  conduct  either  on  the  pan 
of  Mrs.  Casse  or  her  solicitor  Smith.  The  attachment  is  a  sort  of 
excrescence  on  the  cause,  arising  out  of  the  party's  disobedience  of 
an  order  of  the  court.  The  Master  of  the  Rolls  orders  the  attachment, 
and  the  now  defendants  aflerwards  act  upon  it.  I  cannot  distinguish 
between  what  was  done  before  and  what  was  done  after  the  application 
made  by  Williams  to  the  Master  of  the  Rolls  to  set  aside  the  atuch- 
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ment  This  action  is,  in  effect,  in  the  nature  of  an  appeal  against  the 
decision  of  the  Master  of  the  Bolls :  and,  upon  general  principles,  1 
think  the  defendants  are  entitled  to  succeed.  Whether  in  a  case  of 
this  kind  the  client  would  have  been  liable  to  an  action  if  the  solicitor 
was,  it  is  unnecessary  to  give  any  opinion.  But  I  desire  not  to  be 
understood  as  expressing  any  doubt  upon  the  subject. 

Rule  absolute  accordingly. 


♦EARLE  V.  MAUGHAM.    June  8.  [♦G26 

A  tenaot  who  baa  been  compelled  by  the  ''buildiDg  owner"  to  pay  the  proportion  of  ihe 
expenies  of  a  party-wall  or  stmetare  which  wa«  payable  under  the  Metropolitan  Building  A« ;, 
1855,  by  bis  landlord,  the  "adjoining  owner,"  may  maintain  an  action  against  the  latter  to 
reeorer  the  sum  so  paid,  and  is  not  bound  (though  entitled)  to  deduct  it  from  rent  due  or  accm- 
iog  dae. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  before 
and  at  the  times  thereinafter  mentioned  was,  and  still  remained, 
the  occupier  of  certain  premises  as  tenant  thereof  to  the  defendant, 
the  said  premises  being  situate  within  the  limits  to  which  the  Metro- 
politan Buildings  Act,  1855,  is  applicable*  and  adjoining  to  other 
premises  within  the  said  limits,  and  aivers  expenses  were  incurred  by 
the  owner  of  the  said  last-mentioned  premises  for  and  in  respect  of 
work  executed  to  and  in  respect  to  a  party-wall  or  structure  by  which 
the  said  several  premises  were  separated,  he  being  the  building  owner 
and  the  defendant  being  the  adjoining  owner  within  the  meaning  of 
the  said  act,  a  proportion  of  which  expenses  was  by  and  according  to 
the  said  act  to  be  borne  by  the  defendant  as  such  adjoining  owner ; 
and  the  plaintiff,  as  occupier  of  the  said  first-mentioned  premises,  was 
obliged  to  pay  and  did  pay  to  the  said  building  owner  a  certain  sum 
of  money,  to  wit,  126t  lO^.  lid.,  as  and  for  the  said  proportion;  and 
that  all  things  were  done  by  the  plaintiff,  and  all  things  happened, 
and  all  times  had  elapsed,  necessary  to  entitle  the  plaintiff  to  be  paid 
by  the  defendant  the  said  sum  of  money ;  yet  that  the  defendant  had 
not  paid  the  same. 

The  defendant  demurred  to  the  first  count,  the  ground  of  demurrer 
stated  in  the  margin  being,  "that  the  amount  sought  to  be  recovered 
in  the  first  count  is  not  recoverable  by  action  at  law."    Joinder. 

Heath,  in  support  of  the  demurrer. — The  question  turns  upon  the 
construction  of  certain  provisions  in  the  Metropolitan  Buildings  Act, 
1855, 18  &  19  Vict.  *c.  122.  By  the  interpretation  clause,  s.  3,  r^goy 
it  is  enacted  that  "owner"  shall  "apply  to  every  person  in  pos-  •■ 
session  or  receipt  either  of  the  whole  or  of  any  part  of  the  rents  or 
profits  of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or 
tenement,  other  than  as  tenant  from  year  to  year  or  fur  any  less  term, 
or  as  a  tenant  at  will."  It  stands  admitted  upon  the  record  that  the 
expenses  incurred  by  the  "  building  owner  "  were  of  such  a  nature  as 
to  entitle  him  to  recover  them  from  the  *' adjoining  owner."  The  89th 
section  enacts,  that,  "within  one  month  after  the  completion  of  any 
work  which  any  building  owner  is  by  this  act  authorized  or  required 
to  execute,  and  the  expense  of  which  is  in  whole  or  in  part  to  be 
borne  by  an  adjoining  owner,  such  building  owner  shall  deliver  to 
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the  adjoining  owner  an  account  in  writing  of  the  expense  of  the  work, 
specifying  any  deduction  to  which  such  adjoining  owner  or  other 
person  may  be  entitled  in  respect  of  old  materials  or  in  other  respects; 
and  every  such  work  as  aforesaid  shall  be  estimated  and  valued  at  fair 
average  rates  and  prices  according  to  the  nature  of  the  work  and  the 
locality  and  the  market-price  of  materials  and  labour  at  the  time/' 
The  90th  section  gives  the  adjoining  owner  a  right  of  appeal  within 
one  month  after  the  delivery  of  such  account,  if  dissatisfied  therewith: 
and  s.  91  enacts,  that  ''if  within  such  period  of  one  month  as  afore- 
said, the  party  receiving  such  account  does  not  declare  in  manner 
aforesaid  nis  dissatisfaction  therewith,  be  shall  be  deemed  to  have 
accepted  the  same,  and  shall  pay  the  same,  on  demand,  to  the  partj 
delivering  the  account,  and  if  he  fails  to  do  so  the  amount  so  due  may 
be  recovered  as  a  debt."     [Willks,  J. — The  question  we  have  to 
decide  arises  upon  the  97th  section.]    That  section  enacts,  that,  "where 
it  is  hereby  declared  that  expenses  are  to  be  borne  by  the  owner  of  any 
premises  *(including  in  the  term  'owner'  the  adjoining  and 
milding  owner  respectively),  the  following  rules  shall  be  ob- 
served with  respect  to  the  payment  of  such  expenses : — 1.  The  owner 
immediately  entitled  in  possession  to  such  premises,  or  the  occupier 
thereof,  shall  in  the  first  instance  pay  such  expenses,  with  this  limita- 
tion, that  no  occupier  shall  be  liable  to  pay  any  sum  exceeding  ia 
amount  the  rent  due  or  that  will  thereafter  accrue  from  him  in  respect 
of  such  premises  during  the  period  of  his  occupancy.     *     »    * 
5.  Any  occupier  of  premises  who  has  paid  any  expenses  under  this 
act  may  deduct  the  amount  so  paid  from  any  rent  payable  by  him  to 
any  owner  of  the  same  premises ;  and  any  owner  of  premises  who 
has  paid  more  than  his  due  proportion  of  any  expenses,  may  deduct 
the  amount  so  overpaid  from  any  rent  that  may  be  payable  by  him  to 
any  other  owner  of  the  same  premises.     6.  If  default  is  made  by  any 
owner  or  occupier  in  payment  of  any  expenses  hereby  made  payable 
by  him  in  the  first  instance,  or  if  default  is  made  by  any  owner  ic 
payment  of  any  other  expenses  or  moneys  due  from  him  by  way  of 
contribution  or  otherwise  in  pursuance  of  this  act,  then,  in  addition  to 
any  other  remedies  hereby  provided,  such  expenses  and  moneys,  if 
arising  in  respect  of  any  matter  within  the  provisions  of  the  Third 
Fart  of  this  Act,  may  be  recovered  as  a  debt  in  due  course  of  law, 
but,  if  arising  in  respect  of  any  other  matter  under  this  act,  may  be 
recovered  in  a  summary  manner."    The  summary  manner  is  provided 
by  s.  103,  before  a  magistrate.     [Willes  J. — The  summary  manner 
applies  to  matters  which  are  not  within  the  Third  Part  of  the  act. 
This  18  within  the  Third  Part.]     The  remedy  is  by  deduction  by  the 
occupying  tenant  from  his  accruing  rent.    [Erlb,  C.  J. — The  6th  part 
of  s.  97  expressly  makes  the  expenses  recoverable  ''as  a  debt  in  dud 
^ g9Q  1  course  of  law.'*]    That  rule  applies  only  as  *between  owner  and 
-•   owner.     The  plaintifl^s  only  remedy  is  by  deduction  from  the 
rent  under  the  5th  rule.     [Byles,  J. — The  declaration  is  exceedingly 
obscure.    It  does  not  show  what  the  nature  of  the  plaintiff's  occopation 
was.]     A  payment  beyond  the  party's  occupation  is  a  payment  in  bis 
own  wrong.     Mourilyan  v.  Labalmondiere,  1  Ellis  &  Ellis  533  (E.  C. 
L.  R.  vol.  102).    In  Evelyn  v.  Whichcord.  E.  B.&  E.  126  (E.  CL.  R. 
vol.  96),  a  ground-landlord  at  a  peppercorn  rent  was  held  not  to  be 
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an  owner  within  the  statute.     [Williams,  J. — Is  there  any  provision 
in  the  act  to  compel  the  ovmer  to  pay  ?     If  there  is,  then  the  case 
comes  within  the  rule,  that,  if  one  is  compelled  to  pay  money  which 
another  is  liable  for,  the  law  will  imply  a  request.    Mellish,  Q.  C. — 
The  91st  section  expressly  enables  the  building  owner  to  sue  the 
adjoining  owner.]     Under  the  Ist  rule  of  s.  97,  this  plaintiff  could 
not  have  been  compelled  to  pay  the  sum  here  claimed.     [Erle,  C.  J. 
— It  is  alleged  in  the  declaration,  and  admitted  by  the  demurrer,  that 
126Z.  lOs,  llrf.  is  the  proportion  which  the  plaintiff  was  bound  to  pay.] 
Mellish,  Q.  C,  contr^,  was  stopped  by  the  court.(a) 
*Eble,  C.J. — The  *' building  owner"  has  incurred  certain   r»gqA 
expenses  in  the  erection  of  a  party -wall  or  structure,  for  which   '■ 
the  defendant  as  the  "adjoining  owner"  is  liable  under  the  Metro- 
politan Building  Act,  1855.     The  plaintiff  is  the  occupying  tenant. 
Now,  the  statute  gives  the  building  owner  a  right  to  compel  the 
tenant  of  the  adjoining  owner  to  pay  such  expenses  to  the  extent  of 
any  sum  not  exceeding  in  amount  the  rent  due  or  that  will  thereafter 
accrue  due  from  him  in  respect  of  the  premises  during  the  period  of 
his  occupancy.     Here,  the  plaintiff,  the  tenant,  has  paid  to  the  build- 
ing owner  126Z.  IQs,  lid  as  and  for  the  proportion  of  the  expenses 
which  was  by  the  act  to  be  borne  by  the  defendant  as  the  adjoining 
owner.     The  question  is,  whether  there  is  anything  in  the  statute  to 
enable  the  tenant  to  bring  an  action  to  recover  back  the  sum  so  paid; 
it  being  clear  that  he  has  a  right  to  deduct  it  from  the  accruing  rent, 
— a  fund  which  in  its  essence  is  contingent.     Does  the  statute  do 
more  than  enable  him  to  deduct  it?     Our  attention  has  been  called 
to  various  sections  of  the  statute,  and,  amongst  others,  to  the  89th, 
which  enacts,  that,  '*  within  one  month  after  the  completion  of  any 
work  which  any  building  owner  is  by  this  act  authorized  or  required 
to  execute,  and  the  expense  of  which  is  in  whole  or  in  part  to  be 
borne  by  an  adjoining  owner,  such  building  owner  shall  deliver  to 
the  adjoining  owner  an  account  in  writing  of  the  expense  of  the  work, 
specifying  any  deduction  to  which  such  adjoining  owner  or  other  per- 
son may  be  entitled  in  reelect  of  old  materials  or  in  other  respects; 
and  every  such  work  as  aforesaid  shall  be  estimated  and  valued  at 
fair  average  rates  and  prices,  according  to  the  nature  of  the  work  and 
the  locality,  and  the  market-price  of  materials  and  labour  at  the 
time.''     The  90th  section  enacts  that  "at  any  time  within  one  month 
after  the  delivery  of  such  *account,  the  adjoining  owner,  if  dis-   r^goi 
satisfied  therewith,  may  declare  his  dissatisfaction  to  the  party  *- 
delivering  the  same,  by  notice  in  writing  given  by  himself  or  his 
agent,  and  specifying  his  objections  thereto ;  and,  upon  such  notice 
having  been  given,  a  difierence  shall  be  deemed  to  have  arisen  between 

(a)  The  points  marked  for  argament  on  tbe  part  of  the  plaintiff  were  as  follows : — 

"  1.  That,  although  tbe  plaintiff  is,  according  to  the  sUtute  18  A  19  Viot.  c.  122,  s.  97,  entitled 
to  deduct  tbe  expenses  paid  by  him  from  the  rent  payable  bj  bim  to  the  defendant,  there  is 
nothing  contained  in  that  act  of  parliament  which  prevents  the  plaintiff  from  sning  tbe  defend- 
ant for  reeorering  tbe  amount  of  such  expenses : 

"  2.  That,  if  tbe  plaintiff  oanoot  sue  for  recoTery  of  tbe  money  so  paid  by  him  for  tbe  defend- 
ant, and  has  no  other  remedy  than  by 'deducting  against  the  rent  as  it  accrues  due,  tbe  plain- 
tiff would  necessarily  be  without  tbe  use  of  or  interest  upon  bis  money  whilst  it  was  thus  being 
repaid  by  instalments : 

<'  3.  That,  by  tbe  8th  rule  in  tbe  97tb  seotion,  it  is  expressly  provided  that  sach  expenses 
and  moneys  *  may  be  recovered  as  a  debt  in  due  course  of  law.'" 
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tbe  parties,  and  such  difference  shall  be  determined  in  manner  herein- 
before [s.  85]  provided  for  the  determination  of  differences  between 
building  and  adjoining  owners."  And  then  s.  91  enacts,  that,  "if 
within  such  period  of  one  month  as  aforesaid  the  party  receiving  such 
account  does  not  declare  in  manner  aforesaid  his  dissatisfaction  there- 
with, he  shall  be  deemed  to  have  accepted  the  same,  and  shall  paj 
the  same,  on  demand,  to  the  party  delivering  the  account;  and, if  he 
fails  to  do  so,  the  amount  so  dtie  may  be  recovered  as  a  debt^  It  is 
clear,  therefore,  that  the  building  owner  might  have  sued  the  defend- 
ant for  the  sum  which  he  has  made  the  tenant  pay  to  him  :  it  was  a 
debt  due  to  him  from  the  adjoining  owner.  The  question  which  wn« 
put  by  my  Brother  Williams  during  the  argument  is  thus  answerci. 
Does,  then,  the  97th  section  prevent  the  tenant  from  calling  upon  his 
landlord,  the  adjoining  owner,  by  action,  to  recoup  him  what  he  has 
paid  ?  It  enacts,  that,  "  where  it  is  hereby  declared  that  expenses  are 
to  be  borne  by  the  owner  of  any  premises  (including  in  the  term 
'owner'  the  adjoining  and  building  owner  respectively),  the  following 
rules  shall  be  observed  with  respect  to  the  payment  of  such  expenses: 
1.  The  owner  immediately  entitled  in  possession  to  such  premises,  or 
the  occupier  thereof,  shall  in  the  first  place  pay  such  expenses,  with 
this  limitation,  that  no  occupier  shall  be  liable  to  pay  any  sum 
exceeding  in  amount  the  rent  due  or  that  will  thereafter  accrue  due 
from  him  in  respect  to  such  premises  during  the  period  of  his  occa- 
^QQoi  pancy."  Then,  after  *8ome  provisions  not  now  material,  ii 
-"  goes  on, — '*  5.  Any  occupier  of  premises  who  has  paid  any 
expenses  under  this  act,  may  deduct  the  amount  so  paid  from  any 
rent  payable  by  him  to  any  owner  of  the  same  premises ;  and  any 
owner  of  premises  who  has  paid  more  than  his  due  proportion  of  any 
expenses,  may  deduct  the  amount  so  overpaid  from  any  rent  that  may 
be  payable  by  him  to  any  other  owner  of  the  same  premises.  6.  If 
default  is  made  by  any  owner  or  occupier  in  payment  of  any  expense^ 
hereby  made  payable  by  him  in  the  first  instance,  or  if  default  is 
made  by  any  owner  in  payment  of  any  other  expenses  or  moneys  due 
from  him  by  way  of  contribution  or  othAtwise  in  pursuance  of  this 
act,  then,  in  addition  to  any  other  remedies  hereby  provided,  such 
expenses  and  moneys,  if  arising  in  respect  of  any  matter  within  the 
provisions  of  the  Third  Part  of  this  act,  may  be  recovered  as  a  debt 
in  due  course  of  law,  but,  if  arising  in  respect  of  any  other  matter 
under  this  act,  may  be  recovered  in  a  summary  manner."  It  is  impos- 
sible, I  think,  for  a  provision  to  be  more  decisively  clear  and  free 
from  ambiguity  or  doubt.  The  plaintiff  is  entitled  to  the  judgment 
of  the  court. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  For  the  reasons 
so  clearly  stated  by  my  Lord,  I  think  the  case  falls  within  the  rule 
laid  down  in  Lampleigh  v.  Brathwait,  Hob.  106,  and  in  the  notes  to 
Osborne  v.  Eogers,  1  Wms.  Saund.  264.  A  similar  power  of  deduc- 
tion is  given  by  the  Land-Tax  Act,  38  G.  3,  c.  5,  s.  17.  In  Stubbst?. 
Parsons,  3  B.  &  Aid.  616  (E.  C.  L.  E.  vol.  5),  where  a  plea  in  bar  in 
replevin  setting  up  payments  on  account 'of  land-tax  was  held  bad  for 
not  stating  that  the  payments  were  made  after  the  rent  distrained  for 
had  accrued  or  was  accruing,  Bayley,  J.,  says :  **  A  payment  to  the 
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land-tax  can  only  be  deducted  out  of  the  rent  whicb  *has  then  pgoo 
accrued  or  is  accruing  due ;  for,  the  law  considers  the  payment  ^ 
of  the  land-tax  as  a  payment  of  so  much  of  the  rent  then  due,  or  grow- 
ing due,  to  the  landlord  ;  and  if  afterwards  he  (the  tenant)  pays  the 
rent  in  full,  he  cannot  at  a  subsequent  time  deduct  that  over-payment 
from  the  rent:  he  mat/,  indeed^  recover  it  back  as  money  paid  to  his 
landlord's  use"  And  Holroyd,  J.,  says:  "The  occupier  has  a  lien 
on  the  next,  rent  given  him  by  the  legislature  for  the  land-tax  paid 
by  him ;  but,  if  he  parts  with  the  rent  without  making  the  deduction, 
he  loses  his  lien,  and  has  only  his  remedy  by  action  or  setoff,  and  the 
latter  is  not  allowed  in  replevin." 

WiLLES,  J. — I  am  of  the  same  opinion. 

Byles,  J. — I  am  of  the  same  opinion  :  and  I  would  add,  that,  if  this 
were  not  the  true  construction  or  the  Metropolitan  Building  Act,  the 
occupying  tenant  would  in  many  cases  suffer  prodigious  wrong.  He 
might  be  called  upon  to  pay  a  large  sum  on  account  of  his  landlord, 
and  might  have  to  wait  several  years  to  be  recouped. 

Judgment  for  the  plaintiff. 
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The  owner  of  a  factory  eonsisting  of  several  rooms  was  in  the  habit  of  letting  "  standings" 
therein  for  lace-machines,  himself  supplying  the  power  for  working  them,  there  being  no  demise 
of  the  room : — Held,  that  the  weekly  payments  conld  not  be  distrained  for  as  "  rent." 

An  entry  for  the  purpose  of  making  a  distress  through  a  window  which  is  fastened  by  means 
of  a  hasp,  is  not  lawful. 

This  was  an  action  for  an  illegal  and  excessive  distress,  with  a 
count  for  the  conversion  of  the  plaintiff's  goods,  to  wit,  lace-machi^es. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Summer  Assizes 
at  Derby.  The  facts  were  as  follows: — The  defendant  was  possessed 
of  a  factory  consisting  of  several  rooms  in  which  he  let  "standings" 
for  lace-machines,  supplying  the  steam-power  by  which  they  were  put 
in  motion,  and  reserving  to  himself  the  right  of  entering  the  rooms 
for  the  purpose  of  oiling  the  bearings  of  the  shafting, — portions  of  the 
same  room  being  sometimes  allotted  to  different  persons.  In  one  of 
these  rooms  the  plaintiff  had  hired  standing  for  three  lace-machines, 
and  power,  for  which  he  was  to  pay  12*.  per  week.  The  rent  being 
in  arrear,  and  the  plaintiff  having  gone  out  and  locked  the  door  of  the 
room  where  the  machines  were,  the  defendant  placed  a  ladder  to  the 
window  (which  was  fastened  with  an  ordinary  hasp),  and  his  son, 
without  breaking  anything,  opened  the  window  and  got  into  the  room, 
when  the  plaintiff  entered  by  the  door  and  distrained  the  machines, 
and  afterwards  sold  them. 

On  the  part  of  the  plaintiff  it  was  insisted  that,  inasmuch  as  there 
was  no  demise  of  the  room,  but  merely  a  lif  ense  to  place  the  machines 
there,  the  defendant  was  not  entitled  to  distrain  ;  and,  further,  that  the 
mode  of  entering  for  the  purpose  of  distraining  was  unlawful. 

A  verdict  was  by  consent  taken  for  the  plaintiff  for  150t,  subject  to 
be  reduced  to  40f.  (the  sum  at  which  the  jury  assessed  the  damages 
on  the  count  in  trover),  if  the  court  should  be  of  opinion  that  the 
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i^ooKi  defendant  ^was  under  the  circumstances  entitled  to  distrain, 
-'   and  had  properly  exercised  his  right. 

Hayes,  Serjt.,  accordingly,  in  Michaelmas  Term  last»  obtained  a  rule 
nisi  to  reduce  the  damages  to  40Z.,  on  the  ground  that  the  exclosive 
possession  of  the  premises  on  which  the  machines  stood  was  not 
aemised  to  the  plaintiff,  and  that,  even  if  it  were,  the  entry  by  the 
window,  without  breaking  any  fastening,  was  lawful,  for  the  purpose 
of  distraining.  He  cited  Viner's  Abridgment,  Diitress  (H),  pi.  2,  7, 
where  it  is  said,  referring  to  29  Ass.  49,  that  "a  man  may  distrain  for 
the  rent  of  an  house  per  ostia  et  fenestras,"  and  Byan  v.  Shilcock,  7 
Exch.  72.  [Williams,  J.,  referred  to  Buszard  v.  Capel,  8  B.  4  C. 
141  (E.  C.  L.  E.  vol.  15),  2  M.  &  B.  197.] 

iferetvelher  (with  whom  was  Macaulay,  Q.  C.)  showed  cause.--The 
distress  was  altogether  illegal.  There  was  no  demise,  and  conseqaentlj 
no  right  to  distrain.  All  that  passed  to  the  plaintiff  by  the  agreement, 
was,  a  right  to  have  standing-room  for  his  machines,  and  power  to 
work  them.  In  Buszard  v.  Capel,  it  was  stated  in  a  special  verdict, 
that,  by  an  indenture,  A.  demised  to  B.  all  that  wharf  next  the  river 
Thames,  described  by  abutments,  together  with  all  ways,  paths, 
passages,  easements,  profits,  commodities,  and  appurtenances  whatso- 
ever to  the  said  wharf  belonging;  and  that  by  the  indenture  the 
exclusive  use  of  the  land  of  the  river  Thames  opposite  to  and  in  front 
of  the  wharf,  between  high  and  low-water  mark,  as  well  when  covered 
with  water  as  when  dry,  for  the  accommodation  of  the  tenants  of  the 
wharf,  was  demised  as  appurtenant  to  the  wharf,  bat  that  the  land 
itself  between  high  and  low- water  mark  was  not  demised :  and  Lord 
Tenterden,  in  giving  the  judgment  of  the  Court  of  Queen's  Bench  (8 

♦6361  ■^'  ^'  ■^^^^'  ®^^^  •  *'  ^^  ^^  difficult  to  ^understand  what  is  really 
"J  meant  by  that  part  of  the  finding  of  the  jury,  *  that  the  exclu- 
sive use  of  the  land  of  the  river  Thames  opposite  to  and  in  front  of 
the  said  wharf  ground  between  high  and  low-water  mark,  as  well 
when  covered  with  water  as  dry,  for  the  accommodation  of  the  tenants 
of  the  wharf,  was  demised  as  appurtenant  to  the  said  wharf  ground 
and  premises,  bat  that  the  lana  itself  between  high  and  low-water 
mark  was  not  demised.'  And  it  is  difficult  to  understand  how  the 
exclusive  use  could  be  demised  and  the  land  not :  but,  in  either  case, 
the  distress  cannot  be  supported.  If  the  meaning  of  this  finding  be, 
that  the  land  itself  was  aemised  as  appurtenant  to  the  wharf,  that 
would  be  a  finding  that  one  piece  of  land  was  appurtenant  to  an- 
other, which  in  point  of  law  cannot  be.  If«  on  the  other  hand,  the 
meaning  be,  that  the  use  and  enjoyment  of  this  land  passed  as  ap- 
purtenant, that  would  be  a  mere  privilege  or  easement,  and  the  rent 
would  not  issue  out  of  that:  the  landlord,  therefore,  could  not  distrain 
there  for  rent  issuing  out  of  the  land  in  respect  of  which  the  easement 
or  privilege  had  its  existence.  Taking  the  finding  of  the  jury  in 
either  sense,  the  defendant  had  no  right  to  distrain  on  the  premises  in 
question."  And,  when  the  case  came  before  the  court  of  error  (Capel 
V.  Buszard,  6  Bingh.  150  (tl.  C.  L.  B.  vol.  19),  3  M.  &  P.  480,  3  Y.& 
J.  344),  Alexander,  C.  B.,  said :  "It  cannot  be  denied  that  the  law  is 
generally  understood  to  be  as  laid  down  by  the  Lord  Chief  Baron 
Comyns  in  his  Digest,  title  Distress  (A.  3.),  that,  for  rent  reserved 
upon  a  lease,  a  man  may  distrain  upon  any  part  of  the  land  out  of 
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which  the  rent  issues ;  evidently  implying  a  negative,  that  he  can 
distrain  nowhere  else.  It  would  surely  be  vain  to  contend  that  the 
rent  issued  out  of  the  soil  of  this  navigable  river.  Much  ancient 
learning  has  been  ingeniously  brought  into  action  upon  this  occasion, 
to  prove  that  a  distress  *may  be  taken  upon  an  easement  or  a  r^Qoir 
right  analogous  to  what  the  tenants  are  supposed  to  have  had  ^ 
upon  the  river  in  this  case.  But  none  of  the  cases  cited,  when  ex- 
amined, warrant  the  proposition.  The  total  absence  of  all  clear  and 
direct  authority  upon  such  a  point,  is,  I  think;  decisive  against  it.'* 
Then,  as  to  the  second  part  of  the  rule,  the  mode  of  entry  here 
adopted  clearly  was  unlawful.  There  is  a  marked  distinction  between 
the  case  of  an  entry  by  a  landlord  and  an  entry  by  the  sheriff,  but 
both  must  enter  by  the  usual  means :  see  the  notes  to  Semayne's  Case 
(5  Co.  Bep.  91),  in  1  Smith's  Leading  Cases,  5th  edit.  91  et  seq. 

Hayes,  Serjt.,  and  Field,  in  support  of  the  rule. — The  plaintiff  had 
no  exclusive  right  to  the  possession  of  the  room,  but  only  to  that 
portion  of  the  floor  on  which  his  machines  stood.  The  defendant's 
entry,  therefore,  being  lawful,  he  had  a  right  to  distrain.  This  is 
like  the  case  of  stallage  in  a  market:  The  Mayor,  &g.,  of  Yarmouth 
V.  Groom,  1  Hurlst.  &  Colt.  102.  In  Gould  v,  Bradstock,  4  Taunt. 
562,  it  was  held  that  trespass  would  not  lie  against  a  landlord  who 
occupied  an  apartment  over  a  mill  demised  to  his  tenant,  from  which 
it  was  divided  only  by  a  boarded  floor  without  any  ceiling,  for  taking 
up  the  floor  of  his  own  apartment,  and  entering  through  the  aperture 
to  distrain  for  rent.  Sir  J.  Mansfield  there  says:  "  What  is  decided 
in  this  case  will  not  do  much  harm  or  good  as  a  precedent,  for  proba- 
bly the  circumstance  never  happened  before,  or  will  ever  happen 
again  :  but  the  case  is  this, — the  defeudant  removes  the  floor  of  his 
room,  which  floor  was  his:  it  is  said  that  it  served  as  a  ceiling  to  the 
tenant  below ;  but  that,  at  most,  could  only  make  him  tenant  in  com- 
mon, and  one  tenant  in  common,  although  he  probably  might  have 
some  remedy  or  other  for  being  disturbed  in  the  use  of  his  ceiling, 
'''cannot  bring  trespass  against  his  companion.  After  the  de-  r*aoQ 
fendant  has  moved  the  boards,  he  can  get  into  the  house,  and  ^ 
that  without  a  trespass;  and  when  he.  can  get  into  the  house  without 
trespass,  he  may  lawfully  distrain."  In  Byan  v,  Shilcock,  7  Exch. 
72,  it  is  laid  down  that  a  landlord,  in  order  to  distrain,  may  open  the 
outer  door  by  the  usual  means  adopted  by  persons  having  access  to 
the  building,  and  therefore  he  may  open  it  by  turning  the  key,  by 
lifting  the  latch,  or  by  drawing  back  the  bolt.  [Erle,  C.  J. — Is 
placing  a  ladder  to  a  window  one  of  "  the  usual  means  adopted  by 
persons  having  access  to  the  building  ?"]  No  violence  was  committed. 
[Erle,  C.  J. — I  observe  that  Pollock,  C.  B.,  referring  to  a  passage 
cited  from  Fitzherbert's  Abridgment,  title  Diatresa,  pi.  21,  says:  "It 
is  pretty  manifest  that  the  operation  alluded  to  in  the  preceding  pass- 
age very  much  resembles  that  of  a  person  who,  on  finding  a  hole  in 
a  door  or  pane  of  glass,  puts  his  hand  in  through  the  hole  to  remove 
the  fastening  of  the  door  or  window,  and  so  gains  admittance  into  the 
premises,  which  no  doubt  amounts  to  both  a  burglary  and  trespass,  as 
such  is  not  the  accustomed  mode  of  obtaining  admittance  into  the 
premises."]  In  Tutton  v.  Darke,  5  Hurlst.  &  N.  647,  it  was  held  that 
an  entry  to  make  a  distress  through  an  open  window  is  lawful. 
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Erlb,  0.  J. — This  is  an  action  brought  for  the  conversion  of  three 
lace-machines,  of  the  value,  as  the  jury  have  found,  of  150?.,  which 
were  seized  and  sold  by  the  defendant.  The  defendant  had  leave  to 
move  to  reduce  the  verdict  to  40t  if  the  court  should  be  of  opinion 
that  under  the  circumstances  the  defendant  had  a  right  to  distrain; 
inasmuch  as  in  that  case  he  would  not  be  liable  as  a  trespasser,  bat 
only  to  such  damages  as  the  plaintiff  might  have  sustained  from 
*fi^Ql  *^°y  illegality  in  the  mode  of  taking  or  disposing  of  the  dis- 
^  tress.  But,  if  the  defendant  had  no  right  to  distrain,  he  must 
pay  the  full  value  of  the  goods  taken.  Now,  the  facts  are  these:— 
The  plaintiff  had  hired  of  the  defendant  standing  and  power  in  a 
room  in  a  factory  for  the  working  of  three  lace-machines ;  the  power 
being  conducted  to  them  by  means  of  shafting  in  the  ordinary  way, 
which  it  was  the  defendant's  duty  to  oil  and  keep  in  efficient  working 
order.  It  is  insisted  on  the  part  of  the  defendant  that  there  was  no 
demise  of  the  room  itself,  and  consequently  that  the  landlord  coald 
not  be  guilty  of  a  trespass  in  entering  it  by  whatever  means.  There 
may  possibly  be  much  in  that  argument.  But  the  first  question  is, 
whether  there  was  any  distrainable  rent,  there  being  no  demise  of  the 
room,  but  only  a  bargain  for  standing  for  the  plaintiff's  machines.  I 
am  clearly  of  opinion  that  the  stipulated  sum  of  12^.  a  week  was  not 
a  rent  issuing  out  of  the  realty,  but  only  a  payment  for  a  privilege  or 
easement.  In  no  sense  can  it  be  called  rent,  or  distrainable  for  as 
rent :  but  the  owner  of  the  factory  is  put  to  his  action  to  enforce  pay- 
ment of  the  agreed  sum.  But  I  am  of  opinion,  that,  if  there  had 
been  a  demise  of  the  room,  the  landlord  had  no  right  to  enter  in  the 
way  he  did,  the  window  being  fastened  with  a  hasp.  So  entering  for 
the  purpose  of  distraining  would  render  the  defendant  a  trespasser, 
even  if  there  had  been  a  demise.  That  is  a  dilemma  which  the  de- 
fendant cannot  extricate  himself  from.  There  has  been  no  lawful  exer- 
cise of  the  right  to  distrain,  even  if  such  a  right  existed.  It  follows, 
therefore,  that  the  defendant  has  been  guilty  of  a  trespass,  and  most 
pay  the  value  of  the  goods. 

Williams,  J. — I  am  entirely  of  the  same  opinion.    Two  views 
have  been  presented  in  alignment,  upon  *one  or  other  of  which, 
is  said,  the  distress  was  justifiable.    It  is  said  that  the  whole 
room  was  the  subject  of  the  demise,  and  the  alleged  impropriety  of 
the  distress  falls  to  the  ground.     If  the  room  was  demised,  the  plain- 
tiff contends  that  the  mode  of  entry  for  the  purpose  of  distraining  was 
unlawful.     If  that  be  so,  no  doubt  the  plaintiff  is  right.     It  is  well 
known  that  the  landlord  cannot  exercise  his  power  of  distraining  by 
breaking  open  an  outer  door  or  a  window.     Here  there  was  a  clexir 
breaking  of  the  window.     The  defendant,  however,  insists  that  he 
did  not  part  with  the  exclusive  possession  of  the  room,  but  only  let 
the  plaintiff  a  right  of  standing  for  his  lace-machines.     The  question 
then  arises,  whether  there  can  be  a  right  to  distrain  for  rent  for  so 
much  of  the  floor  as  the  machines  stood  on.     I  am  clearly  of  opinion 
that  the  facts  do  not  disclose  a  demise  of  the  floor  so  as  to  authorize 
a  distress  for  the  agreed  rent.     To  authorize  a  distress,  there  must  be 
a  demise  at  a  rent,  and  a  reversion.    It  is  impossible  to  say  here  that 
the  125.  a  week  agreed  to  be  paid  is  a  rent  issuing  out  of  the  groand 
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on  which  the  machines  stood.     There  was  no  demise,  and  no  right  to 
distrain,  and  therefore  in  that  sense  the  defendant  was  a  trespasser. 
The  rest  of  the  court  concurring,  Bule  discharged. 


*RUMSEY  V.  THE  NORTH-EASTERN  RAILWAY     [*641 

COMPANY.    June  10. 

The  39th  teelion  of  the  North-EMtern  Railway  CompaDy's  Aot»  17  A  18  Viet  e.  eozL,  enacts 
that  "  every  paasenger  travellixig  upon  the  said  railways  may  take  with  him  his  ordinary  lug- 
gage, not  exceeding  150  lbs.  in  weight  for  first-class  passengers,  and  100  lbs.  in  weight  for 
second  and  third-class  passengers,  without  any  extra  charge  being  made  for  the  carnage 
thereof:" — Held,  that  this  does  not  preclude  the  company  from  making  special  arrangements 
for  the  exclusion  of  luggage  by  cheap  ezcnrqion  trains. 

The  plaintiff  took  an  excursion-ticket  for  a  journey  from  Scarborough  to  Whitby,  for  which 
he  paid  5«.,  knowing  that  the  company  declined  to  carry  any  luggage  for  passengers  traTclIing 
with  excursion-tickets,  and  that,  if  he  went  (as  he  might  have  done  by  the  same  train)  as  an 
ordinary  passenger,  with  luggage,  the  price  of  the  ticket  would  be  9«.  Before  taking  his  ticket, 
the  plaintiff  had  procured  one  of  the  company's  porters  to  place  his  portmanteau  in  the  luggage- 
van,  not  informing  the  porter  bow  ho  was  going  to  travel.  On  arriving  at  Malton,  an  inter- 
mediate station,  the  plaintiff  requested  that  his  portmanteau  might  be  taken  out  of  the  van,  to 
await  his  return  from  Wbitby,  on  bis  way  to  York.  The  guard,  however,  refused  to  allow  this 
to  be  done,  the  portmanteau  not  being  booked ;  and  it  was  accordingly  carried  on  to  Whitby, 
where  the  company's  servants  refused  to  deliver  it  up  without  being  paid  for  the  carriage  from 
Scarborough  to  Whitby  : — Held,  that  the  circumstances  raised  an  implied  contract  for  the  car- 
riage of  the  portmanteau  for  hire,  and  therefore  that  the  company  were  Justified  in  detaining  it 

This  was  an  action  against  the  North-Eastern  Railway  Company 
for  the  alleged  unlawful  detention  of  a  portmanteau  containing  personal 
lagorage  and  samples  belonging  to  the  plaintiff,  a  commercial  traveller. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at 
York.  The  facts  which  appeared  in  evidence  were  as  follows  : — The 
North-Eastern  Railway  Company  are  in  the  habit  of  running  excur- 
sion trains  to  and  from  the  various  watering-places  on  the  coast,  for 
which,  besides  the  ordinary  tickets,  they  issued  others  at  a  lower  rate 
of  charge  on  the  condition  (advertised  by  placards  and  handbills)  that 
persons  availing  themselves  of  these  tickets  should  carry  with  them 
no  luggage.  Towards  the  end  of  October  last,  the  plaintiff,  who 
wished  to'go  from  Scarborough  to  Whitby  and  thence  to  York,  went 
to  the  railway  station  at  Scarborough  with  a  portmanteau  containing 
the  articles  before  mentioned.  Having  got  a  porter  to  place  the  port- 
manteau in  the  luggage- van,  the  plaintiff  proceeded  to  the  booking- 
office  and  there  obtained  from  the  clerk  a  ticket, — a  first-class  day- 
ticket,  having  the  word  *' Excursion"  printed  upon  it, — for  which  he 
paid  55. ;  the  price  of  an  ordinary  day-ticket  for  the  *same  jour-  r«g^2 
ney  being  95.  The  course  of  the  journey  was  from  Scarborough  ^ 
lo  Rillington,  thence  to  Malton,  where  those  passengers  who  are  going 
to  Whitby  get  out  and  proceed  by  another  train.  When  the  train 
arrived  at  Malton,  the  plaintiff  asked  the  guard  to  take  the  portman- 
teau out  of  the  van,  intending  to  leave  it  at  Malton,  in.  order  that  it 
might,  on  his  return  from  Whitby,  go  on  with  him  to  York.  The 
f^aard  declined  to  do  this,  telling  him,  that,  as  it  was  not  booked  for 
York,  it  must  go  on  with  him  to  Whitby.  On  his  arrival  at  Whitby, 
the  plaintiff  went  to  the  Commercial  Inn,  whence  he  sent  the  boots  to 
the  station  for  the  portmanteau.    The  station-master  refused  to  give 


642  RUMSEY  t;.  N.  E.  RAILWAY  CO.    T.  T.  1863. 

it  to  bim  unless  he  paid  Ss.  Id,  for  the  carriage, — 28.  from  Scarbo- 
rough to  Malton,  and  Is.  Id,  from  Malton  to  Whitby. 

On  his  cross-examination,  the  plaintiff  denied  that  he  had  seen  the 
company's  placards  announcing  that  no  luggage  was  allowed  to  be 
carried  by  passengers  travelling  with  excursion-tickets ;  but  he  admit- 
ted that  be  had  seen  a  smaller  handbill  containing  the  same  announce- 
ment. 

On  the  part  of  the  plaintiff,  reliance  was  placed  upon  the  39th 
section  of  the  company's  consolidation  act  of  17  &  18  Vict.  c.  ccxi., 
which  enacts  that  "every  passenger  travelling  upon  the  said  railways 
may  take  with  him  his  ordinary  luggage;  not  exceeding  150  lbs,  in 
weight  for  first-class  passengers,  and  100  lbs.  in  weight  for  second  and 
third-class  passengers,  without  any  extra  charge  being  made  for  tbe 
carriage  thereof;"  and  it  was  insisted  that  this  provision  was  impera- 
tive upon  the  company  under  all  circumstances. 

On  the  part  of  the  defendants  it  was  submitted  that  the  39th  section 
of  tbe  statute  applied  to  passengers  travelling  in  the  ordinary  way, 
and  did  not  extend  to  prevent  the  company  from  making  special 
*6431  '^^^S^^^^  ^^^  *^^®  exclusion  of  luggage  from  excursion-trains, 
-'  which  from  their  nature  required  special  arrangements  which 
would  be  frustrated  by  the  trouble  and  delay  necessarily  attendant 
upon  the  conveyance  of  luggage. 

The  learned  Baron,  however,  ruled  that  the  act  of  parliament 
entitled  every  passenger  to  carry  with  him  the  stipulated  quantity  of 
personal  luggage,  and  that  no  regulation  of  the  company  could 
deprive  him  of  that  right,  and  consequently  that  the  plaintiff  was 
entitled  to  a  verdict. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  dama- 
ges 40?. 

S.  Temphf  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi,  for  a  new 
trial,  on  the  ground  of  misdirection  on  the  part  of  the  learned  judge 
in  "  telling  the  jury  that  the  company's  act  of  1854  entitled  the  plain- 
tiff to  have  his  luggage  carried  with  him  free."(a) 

Quain  now  showed  cause. — The  plaintiff  did  not  deliver  the  port- 
manteau to  the  company,  nor  did  they  receive  it,  to  be  carried  for 
hire:  it  was  delivered  and  received  as  passenger's  luggage.  [Eblk, 
0.  J. — ^The  plaintiff)  knowing  that  with  his  "excursion-ticket"  he  had 
no  right  to  take  luggage,  palms  himself  off  as  an  ordinary  traveller, 
and  so  seeks  to  get  his  portmanteau  carried  for  nothing.]  The 
company's  servants  might  have  refused  to  take  it.(6)  In  Cahill  v.  The 
*8441  ■'^^'^^^^  *^^^  North- Western  Railway  Company,  10  C.  B.  N. 
-I  S.  154  (E.  C.  L.  R.  vol.  100)  ;(c)  where  a  passenger  sought  to 
carry  with  him  as  luggage  a  package  containing  merchandise,  it  was 

(a)  There  was  another  point  made,  ris.  whether,  inasmnch  as  the  portmanteaa  in  qneitiaa 
contained  "  samples,"  as  well  as  personal  Inggage,  and  this  was  not  disclosed  to  tbe  eonpeoj't 
servants,  or  capable  of  being  ascertained  by  mere  inspection  of  the  package,  the  company  vere 
under  any  duty  to  carry  it  free.  But  the  rule  was  refused  on  this,  there  being  no  material 
before  the  court  to  raise  it 

{b)  It  was  stated  that  the  train  in  qneition  was  not  esflinsivsly  aa  "exousion  train;**  bet 
that  "excursion-tickets"  were  issaed  to  persons  wishing  to  avail  themselres  of  It;  and  tM 
the  price  of  the  ordinary  day-ticket,  which  would  entitle  the  passenger  to  carry  luggage  viti 
him,  was  9«. 

(c)  Affirmed  in  the  Exchequer  Chamber,  13  C.  B.  N.  S.  818  (E.  C.  L.  R.  vol.  106}. 
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held  that  there  was  no  contract  on  the  part  of  the  company  to  carry 
It,  and  consequently  that  they  were  not  liable  for  the  loss  of  it. 
Willes,  J.,  there  says :  "  The  true  answer  to  the  plaintiff's  claim  is, 
that  there  never  was  any  contract  on  the  part  of  the  company  to  carry 
the  package  which  was  lost.    The  only  contract  which  they  entered 
into  with  the  plaintiff,  was,  to  carry  himself  and  his  personal  luggage 
not  exceeding  100  lbs.  in  weight."    There  being  no  contract,  therefore, 
with  the  company  to  carry  the  plaintiff's  portmanteau  for  hire,  they 
were  not  justified  in  demanding  a  sum  for  the  carriage  of  it.     Th^y 
cannot  be  entitled  to  charge  for  the  carriage,  when  they  would  not  be 
liable  for  the  loss  of  the  article.     [  Willbs,  J.,  referred  to  The  Belfast 
and  Ballymena  Railway  Company  v.  Keys,  1  House  of  Lords  Cases 
556.]    Assume  that  there  was  a  wilful  misrepresentation  on  the  part 
of  the  plaintiff,  there  clearly  was  no  contract  to  pay  for  the  carriage. 
[Williams,  J. — Suppose  the  company  had   sued  the  plaintiff  for 
the  carriage,  alleging  a  request  to  carry  and  a  promise  to  pay,  the 
question  would  be  whether  the  conduct  of  the  party  did  not  amount 
to  a  request  to  carry  for  hire.     Does  not  the  conduct  of  the  plaintiff 
here  amount  to  a  request?]     It  is    submitted  that   it  does  not. 
[Willbs,  J. — ^A  citizen  of  London  is  entitled  to  bring  his  cart  into 
the  city  toll-free.     Suppose  a  man  who  is  not  a  citizen  claims  the 
*iramunity,  might  he  not  be  sued  for  the  evasion  ?]     In  The  r^g^x 
Great  Northern  Railway  Company  v.  Sheppard,  8  Exch.  30,   ^ 
where  a  similar  question  to  this  arose,  Lord  Wensleydale  says :  *'  The 
judge  states  that  there  was  no  evidence  at  to  whether  the  defendants 
carried  passengers  by  this  excursion  train  upon  the  terms  contained 
in  the  6th  section  of  the  7  &  8  Yict.  c.  Ixxxv.  (the  special  act),  unless 
the  court  shall  be  of  opinion  that  the  fact  that  the  charge  for  each 
passenger  was  less  than  a  penny  a  mile  was  of  itself  sufficient  proof 
that  they  carried  upon  those  terms.     That,  however,  it  is  not  neces- 
sary to  decide ;  because,  assuming  that  they  did  not  carry  on  those 
terms,  the  defendants  only  agreed  for  a  stipulated  fare  to  carry  passen- 
gers and  everything  which  constituted  personal  luggage,  and  were  not 
bound  to  carry  merchandise  or  articles  wholly  unconnected  with  lug- 
gage."    At  ail  events,  the  company  had  no  right  to  charge  for  the 
carriage  of  the  portmanteau  from   Malton  to   Whitby  against  the 
plaintifi''s  will.     An  excessive  demand  operates  as  a  waiver  of  a  lien. 
[Willbs,  J. — There  must  be  something  more  than  a  demand  of  an 
excessive  sum,  to  constitute  a  waiver:  Scarfe  u.  Morgan,  4  M.  &  W. 
270 ;  Allen  v.  Smith,  12  C.  B.  N.  S.  638  (E.  C.  L.  R.  vol.  104.)    Erle, 
C.  J. — The  plaintiff  required  the  company  to  deliver  the  portmanteau 
gratis.]     In  Jones  r.  Tarleton,  9  M.  &  W.  675,  it  was  held,  that,  in 
trover  by  the  owner  of  goods  against  a  carrier  who  has  detained  the 
goods  under  a  claim  of  lien,  it  is  not  necessary,  in  order  to  entitle  the 
plaintiff  to  recover,  that  he  should  prove  an  actual  tender  of  the  car- 
riage-money, if  it  appear  that  he  was  ready  to  pay  it,  but  that  the 
defendant  refused  to  deliver  the  goods  except  on  payment  of  an  alleged 
old  balance,  which  the  jury  find  not  to  have  been  really  due.     [Erle, 
C.  J. — There  is  no  pretence  for  saying  that  the  plaintiff  was  ready  to 
pay  anything  here.]     The  *words  of  the  39th  section  of  the  r#g^g 
company's  act  are  imperative,  and  apply  to  all  trains  whether  •- 
excursion  trains  or  ordinary  trains. 
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S.  Temple,  Q.  C,  and  ifanisty,  Q.  C,  in  sapport  of  the  rule.— The 
plaintiff,  knowing  that  if  he  carries  luggage  with  him,  he  will  have 
to  pay  95.  for  the  journey  from  Scarborough  to  Whitby  and  back,  and 
that,  if  he  chooses  to  renounce  his  right  to  travel  with  luggage,  the 
company  will  carry  him  for  5«.,  avails  himself  of  the  privilege  of 
travelling  for  the  lesser  fare.  Quilibet  potest  renunciare  juri  pro  se  ■ 
introducto.  The  facts  clearly  show  that  the  plaintiff  voluntarily 
abandoned  his  right  to  carry  luggage.  He  knew  that,  if  he  carried 
luggage,  he  would  have  to  pay  9$.  for  the  journey ;  and  he  sought  to 
defraud  the  company  of  the  difterence  between  that  sum  and  the  price 
of  an  excursion  ticket  by  separating  himself  from  his  luggage.  It  is 
said  that  there  was  no  contract  with  the  company  to  have  the  portman- 
teau carried  for  hire.  But  they  have  performed  a  service  for  the 
plaintiff'  under  circumstances  which  amount  to  an  implied  request; 
and  they  clearly  could  have  sued  him  for  it.  Suppose  a  man  contrives, 
with  a  ticket  entitling  him  to  travel  by  an  ordinary  train,  to  get  him- 
self conveyed  by  an  express-train,  the  charge  for  which  is  higher, 
might  not  the  company  sue  him  for  the  difference?  No  man  is  al- 
lowed to  take  advantage  of  his  own  fraud.  In  M'Cance  v.  The  Lon- 
don and  North-Western  Railway  Company,  7  Hurlst.  &  N.  477,  the 
first  count  of  the  declaration  alleged  that  the  plaintiff  employed  the 
defendants  to  provide  trucks  for  the  carriage  of  the  plaintiff's  horses, 
for  hire  to  be  paid  by  the  plaintiff,  in  consideration  whereof  the  de- 
fendants promised  the  plaintiff  that  the  trucks  should  be  reasonably 
*6471  ^'  ^°^  proper  for  the  carriage  of  such  horses:  breach,  that  •the 
J  defendants  did  not  provide  fit  and  proper  trucks,  whereby  the 
plaintifi"s  horses  were  injured.  The  second  count  stated  that  the  de- 
fendants having  received  certain  horses  of  the  plaintiff  to  be  carried 
by  railway,  in  consequence  of  the  defective  state  of  the  truck,  and  the 
negligence  and  want  of  care  of  the  defendants,  the  plaintiff's  horses 
were  injured.  The  defendants  paid  252.  into  court,  and  the  plaintiff 
replied  damages  ultra.  At  the  trial  it  appeared,  that,  when  the  plain- 
tiff delivered  the  horses  to  the  defendants,  he  signed  at  their  request 
a  declaration  that  the  value  did  not  exceed  102.  per  horse,  and  that, 
in  consideration  of  the  rate  charged  for  their  conveyance,  he  thereby 
agreed  that  the  same  were  to  be  carried  entirely  at  the  owner's  risk. 
In  the  course  of  the  journey  the  horses  were  injured  in  consequence 
of  the  defective  state  of  the  truck  in  which  they  were  carried.  The 
horses  were  worth  more  than  102.  each ;  and,  if  taken  at  their  real 
value,  the  damage  sustained  by  the  plaintiff  was  652.,  but,  if  valued 
at  102.  each,  the  252.  paid  into  court  covered  the  plaintiff's  claim.  A 
verdict  having  been  entered  for  the  plaintiff  for  402.,  on  motion  to 
enter  the  verdict  for  the  defendants,  the  court  being  at  liberty  to  draw 
inferences  of  fact, — it  was  held,  that,  the  plaintiff  having  made  a  wil- 
fully false  statement  as  to  the  value  of  the  horses,  for  the  purpose  of 
inducing,  and  having  thereby  induced,  the  defendants  to  enter  into 
the  contract,  was  not  at  liberty  to  show  their  real  value,  in  order  to 
obtain  compensation  above  the  sum  paid  into  court.  [Williahs, 
J. — To  entitle  you  to  succeed  in  your  aefence,  must  you  not  show  an 
implied  contract  with  the  company  that  they  should  carry  the  port- 
manteau for  hire?]  The  facts  abundantly  sustain  such  an  implied 
contract.     Suppose  the  plaintiff,  having  got  his  portmanteau  placed  in 
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the  laggage-van,  had  departed  without  taking  a  ticket  at  all,  and  had 
*afterwards  presented  himself  at  the  station  at  Whitby  and  r*^iQ 
demanded  it,  could  it  for  a  moment  be  contended  that  the  com-  ^ 
pany  were  not  entitled  to  demand  the  price  of  the  carriage?  And, 
if  there  would  be  an  implied  contract  in  that  case,  there  can  be  no 
reason  why  there  should  not  be  here.    . 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute.   The  plaintiff,  it  appears,  was  going  from  Scarborough  to  Whitby 
by  the  defendants'  railway,  and  was  desirous  of  taking  his  luggage, 
consisting  of  a  portmanteau,  which  may  be  assumed  to  have  contained 
that  which  is  ordinarily  called  personal  luggage,  with  him  as  far  as 
Malton,  where  he  proposedUD  leave  it  in  order  that  he  might  take  it 
up  again  on  his  road  to  York,  which  was  his  place  of  ultimate  desti- 
nation.   It  was  known  at  Scarborough  (and  the  plaintiff  admitted  that 
iie  had  seen  the  announcement)  that  the  price  of  a  first-class  day-ticket 
from  Scarborough  to  Whitby,  which  would  include  the  right  to  carry 
luggage,  was  95.;  but  that,  if  the  passenger  was  content  to  dispense 
with  luggage,  he  might  have  an  '*  excursion-ticket"'  for  58.     The  plain- 
tiff having  got  his  portmanteau  put  into  the  luggage-van,  went  into 
the  booking-office  and  obtained  a  5$.  ticket,  by  which  he  held  out  to 
tlie  cotnpany  that  he  wished  to  be  carried  as  an  excursionist,  without 
the  encumbrance  of  luggage.     On  the  arrival  of  the  train  at  Malton,  the 
plaintiff  requested  the  guard  to  leave  the  portmanteau  there ;  but  this 
the  guard  refused  to  do,  inasmuch  as  it  was  not  booked:  and,  on  arrival 
of  the  train  at  Whitby,  the  company's  servants  demanded  8«.  Id.  for 
the  carriage  of  the  portmanteau,  which  the  plaintiff  refused  to  pay, 
and  thereupon  they  detained  the  portmanteau.     The  learned  judge  who 
tried  the  cause,  having  before  him  the  39th  section  of  the  company's 
*act,  17  &  18  Vict.  c.  cc.\i.,  which  enacts  that  "every  passenger   r^gj^g 
travelling  upon  the  said  railways  may  tajce  with  him  his  ordi-   '• 
nary  luggage,  not  exceeding  150  lbs.  in  weight  for  first-class  passengers, 
and  100  lbs.  in  weight  for  second  and  third-class  passengers,  without 
any  extra  charge  being  made  for  the  carriage  thereof,"  thought  that 
tlie  words  *'  every  passenger"  were  to  be  taken  in  their  literal  sense, 
and  therefore  that  one  who  came  and  in  consideration  of  a  reduced 
fare  renounced  the  right  to  carry  luggage  with  him>  but  who  had  sur- 
reptitiously put  his  luggage  into  the  train,  might  still  at  the  end  of 
ilie  journey  insist  upon  the  right  which  that  section  gives  to  a  first- 
class  passenger.     Such  was  the  opinion  of  that  very  learned  judge. 
But,  with  all  deference  to  him,  I  cannot  assent  to  the  proposition.     I  ^ 
think  the  39th  section  must  be  taken  to  mean,  every  passenger  choos* 
ing  to  claim  that  right  in  the  first  instance,  not  every  passenger  who  . 
hy  a  pretended  renunciation  of  the  right  induces  the  company  to  carry 
liMii  at  a  reduced  rate.     It  is  undoubtedly  competent  to  any  man  to 
renounce  a  privilege  which  is  given  to  him  by  a  statute.(a)     The 
|i'aintiff  is,  as  it  seems  to  me,  in  the  same  situation  as  he  would  have 
been  in,  if,  having  got  a  9^.  ticket,  he  had  gone  back  to  the  clerk  and 
-ot  him  to  exchange  it  for  a  55.  excursion-ticket,  on  his  agreeing  to 
3^0  without  luggage,  and  had  then,  without  the  knowledge  of  the  coni- 
'zany's  servants,  put  his  portmanteau  into  the  van  again.     I  think  it 
3   of   great  importance  that  no  encouragement  should  be  given  to 

(a)  See  Markhun  r.  Stanford,  antd,  p  376. 
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those  who  consider  the  laws  of  truth  and  honesty  not  obligatory  upon 
them  when  dealing  with  railway  companies.    If,  then,  it  was  com- 
^petent  to  the  plaintiff  in  this  case  to  renounce  his  right  to  have  his 
*f{^01  ^^SK^S^  carried  with  him,  do  the  circumstances  *create  a  right 
^  in  the  company  to  charge  him  for  the  carriage  of  it?   Althoagh 
he  intended  to  have  it  carried  gratis,  do  the  facts  raise  an  implied 
promise  on  his  part  to  pay  them  a  reasonable  sum  for  the  carriage  of 
It?     I  am  of  opinion,  that,  although  the  circumstances  creat^  no 
obligation  on  the  company  to  carry  the  portmanteau  safely,  so  as  to 
render  them  liable  if  it  had  been  lost  on  the  journey, — as  in  the  case 
where  a  passenger  has  palmed  off  merchandise  as  personal  luggage, — 
still  it  by  no  means  follows  that  a  party^who  thus  uses  the  services 
of  the  company  is  not  bound  to  pay  for  them  what  they  are  reasonably 
worth.    I  take  it  to  be  a  wide  general  principle  that  you  need  not 
have  an  express  contract  to  create  an  obligation  to  pay  for  goods  de- 
livered or  services  performed ;  but,  where  these  have  been  obtained 
by  means  of  deception,  the  law  will  imply  a  contract  to  pay  what  is 
usual  and  reasonable.    In  Chitty  on  Contracts,  7th  edit.  19,  it  is  said: 
*'  The  general  rule  as  to  the  sufficiency  of  the  consideration  seems  to 
be,  that  it  may  arise  either, — first  by  reason  of  a  benefit  resulting  to 
the  party  promising,  or  to  a  third  person,  by  the  a<Jt  of  the  promisee, — 
or,  secondly,  by  reason  of  the  latter  sustaining  any  hss  or  inconvenience, 
or  subjecting  himself  to  any  charge  or  obligation^  however  small  the 
benefit,  charge,  or  inconvenience  may  be ;  provided  such  act  be  per- 
formed, or  such  inconvenience  or  charge  incurred,  with  the  consent, 
express  or  implied,  of  the  promiser,  or,  in  the  language  of  pleading, 
at  his  requesty     That  is  sound  law.     Under  ordinary  circumstances, 
the  charge  for  the  carriage  of  a  package  like  this  from  Scarborough  to 
Whitby  would  be  8«.  \cL    The  plaintiff  caused  that  service  to  be  per- 
formed for  him,  although  he  intended  to  have  it  performed  without 
payment.     According  to  the  law  which  is  clearly  laid  down  in  Scarfe 
V.  Morgan,  4  M.  &  W.  270,  I  think  the  company  were  entitled  to 
n^Q-^-i   ^insist  upon  their  lien.    But  it  is  said  that  they  claimed  too 
^  •'    much,  and  that  the  excessive  claim  is  a  waiver  of  their  right 
They  claimed  3^.  Irf.,  being  2«.  for  the  carriage  from  Scarborough  to 
Malton,  and  Is,  Id,  from  the  latter  place  to  Whitby ;  and,  inasmuch 
as  the  portmanteau  was  carried  the  latter  distance  against  the  plain- 
tiff's will,  it  is  said  that  the  company  are  not  entitled  to  charge  for  it. 
But  I  am  of  opinion  that  these  may  be  considered  as  two  separate 
claims ;  and  the  plaintiff  was  not  entitled  to  have  back  his  portmanteau 
until  he  had  tendered  what  the  company  were  lawfully  entitled  to 
claim.    Further,  I  am  of  opinion,  that,  when  the  train  arrived  at 
Malton,  the  guard  did  his  uuty  to  the  company  when  he  refused  to 
allow  the  portmanteau  to  be  left  there  at  the  risk  of  the  company,  and 
told  the  plaintiff,  that,  as  he  had  brought  it  as  lusrgage,  it  must  go  o.i 
with  him.     On  the  arrival  of  the  portmanteau  at  Whitby,  I  think  the 
company  were  perfectly  justified  in  detaining  it  until  paid  for  its  car- 
riage the  whole  distance.     The  rule  must  be  absolute  for  a  new  trial. 
Williams,  J. — I  am  of  the  same  opinion.    The  first  question  is, 
whether  the  conditions  upon  which  these  excursion-trains  are  con- 
ducted can  be  enforced  or  not.     The  company  agree  to  carry  passen- 
gers on  very  reduced  terms,  upon  condition  that  no  luggage  is  taken. 


COMMON  BENCH  KEPORTS.    (14  J.  SCOTT.    N.  S.)        661 

I  see  nothing  in  the  company's  act,  or  any  principle  of  public  policy, 
which  prevents  a  passenger  from  consenting  to  give  up  his  right  to 
carry  luggage  with  him  free  of  charge,  in  consideration  of  the  reduced 
fare:  and  there  was  unquestionably  evidence  for  the  jury  here  that 
such  a  bargain  was  made.    Then  comes  the  question  whether  the 
company  acquired  any  right  of  lien  by  carrying  the  plaintiff's  port- 
manteau unaer  the  circumstances  stated,    t  think  they  did.    There 
was  'evidence  to  go  to  the  jury  that  the  plaintiff  intended  to  r^/txa 
defraud  the  company  of  part  of  the  ordinary  fare,  by  travelling  ^ 
as  an  ordinary  passenger  with  an  excursion-ticket.  .  He  was,  there- 
fore, precisely  in  the  same  condition  as  a  man  who  under  the  false 
pretence  of  being  a  passenger  when  he  is  not,  gets  his  portmanteau 
carried  to  its  destination  as  passenger's  luggage.    The  question  is, 
whether  the  company  may  not  under  those  circumstances  act  upon  the 
principle  that  the  fraud  of  the  plaintiff  was  equivalent  to  a  request  to 
carry  the  portmanteau  for  hire.    I  think  that  principle  is  precisely 
applicable.    There  are  numerous  cases  in  the  books  upon  the  subject. 
In  Roscoe  on  Evidence,  10th  edit.  872,  it  is  said:  "In  some  cases, 
where  goods  have  been  wrongfully  taken,  the  plaintiff  may  waive  the 
tort,  and  sue  on  the  implied  contract.    Thus,  where  the  defendant  by 
fraud  procured  the  plaintiff  to  sell  goods  to  an  insolvent,  and  after- 
wards got  them  into  his  own  possession,  he  was  held  liable  in  an  action 
for  ffoods  sold:  Hill  v.  Parrot,  S  Taunt.  274.    So,  where  a  father 
fraudulently  represented  that  be  was  about  to  relinquish  his  business 
in  favour  of  his  son,  to  whom  (being  a  minor)  goods  were  upon  such 
representation  supplied,  which  the  father  took  into  his  own  hands,  he 
was  held  liable  for  ^oods  sold  and  delivered :  Biddle  v.  Levy,  1  Stark. 
20 ;  Read  v.  Hutchinson,  8  Campb.  862."    For  these  reasons,  I  think 
the  company  were  at  liberty  to.  treat  this  as  a  case  where  they  had 
carried  the  portmanteau  for  hire,  and  were  justified  in  claiming  a  lien 
on  it  for  the  price  of  the  carriage.    The  only  question  remaining,  is, 
whether  the  circumstance  of  the  portmanteau  naving  been  carried  a 
part  of  the  journey  without  the  concurrence  of  the  plaintiff,  prevented 
the  company  from  insisting  on  a  lien  for  the  carriage  for  the  whole 
distance.    Assuming  that  the  company  had  only  a  right  to  charge  for 
the  carriage  to  Malton,  *where  the  plaintiff  required  it  to  be  ruggo 
left,  there  was  no  offer  to  pay,  no  intimation  that  the  plaintiff  ^ 
was  ready  to  pay  for  the  carriage  to  that  place.    The  point  attempted 
to  be  made,  therefore,  does  not  properly  arise.   I  think  it  should  have 
been  left  to  the  jury  to  say  whether,  under  the  circumstances,  the 
plaintiff  had  not  been  guilty  of  fraud ;  and,  if  so,  the  company  were 
clearly  entitled  to  insist  upon  their  lien  in  respect  of  the  carriage  for 
the  wnole  journey. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  The  only  doubt  I  have 
entertained  is  upon  the  89th  section  of  the  company's  act,  whether  it 
waa  not  the  intention  of  the  legislature  that  every  passenger  under 
any  circumstances  should  have  a  right  to  the  free  carriage  of  a  given 
quantity  of  luggage.  But,  upon  consideration,  I  do  not  think  the 
statute  will  bear  that  construction.  The  only  person  intended  to  be 
benefited  by  that  provision  is  the  passenger :  ne  is  to  be  taken  to  have 
paid  in  the  fare  a  compensation  to  the  company  for  carrying  his 
luggage.  But,  as  that  is  a  right  which  is  conferred  upon  the  passenger 
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for  his  benefit  exclusively,  he  may  agree  to  sell  that  right  to  the  com- 
pany, and  so  become  a  passenger  without  the  right  to  carry  luggage. 
The  portmanteau  in  question,  not  being  carried  as  passengers^  luggage, 
was  subject  to  toll  under  the  37th  section.  It  being  carried  with  the 
plaintiff's  consent,  the  company  were  entitled  to  toll  without  any  ex- 
press contract.  The  plaintiff  cannot  be  heard  to  say,  that,  though 
carried  with  his  consent,  he  did  not  contract  to  pay  for  the  carriage. 
No  man  is  allowed  to  take  advantage  of  his  own  wrong:  far  less  of 
his  wrong  intention  which  is  not  expressed.  If  entitled  to  toll,  the 
company  are  entitled  to  a  lien  by  the  express  words  of  the  act 
Whether  or  not  the  company  were  entitled  to  insist  upon  the  whole 
•fi^4.1  ^^^^  *^  Whitby, — as  I  think  *they  were, — the  claim  made  at 
-'  Malton  to  a  guard  who  had  no  authority,  was  like  a  claim  by 
a  freighter  to  have  back  his  goods  after  the  commencement  of  the 
voyage  without  payment  of  freight.  I  think  the  company  were  right 
in  all  they  did.  But,  if  they  were  only  entitled  to  claim  in  respect  of 
the  carriage  to  Malton,  I  am  of  opinion,  upon  the  authority  of  Allen 
V.  Smith,  12  C.  B.  N.  S.  638  (E.  C.  L.  R.  vol.  104),  that  they  were  not 
bound  to  p^frt  with  the  portmanteau  until  the  proper  amount  had  been 
tendered  to  them.  This  obliges  us  to  come  back  to  the  construction 
of  the  S9th  section ;  and  upon  that,  I  think,  the  direction  of  the 
learned  judge  cannot  be  sustained. 

Byles,  J. — I  am  entirely  of  the  same  opinion :  and  I  cannot  use- 
fully add  anything  to  that  which  has  fallen  from  the  other  members 
of  the  court.  Bule  absolute. 


PATRICK  MINTYRE  the  Elder  and  Another  v.  BELCHER. 

June  6. 

By  an  agreement  for  the  sale  of  the  goodwill  of  a  medical  practice,  ifc  was  itipalated  that  the 
purohaier  should  have  delivered  up  to  him  posBession  of  the  house,  and  hare  sold  to  him  the 
horse,  drugs,  hottles,  and  surgical  instruments  and  furniture  employed  in  the  biuinest,  at  tite 
sum  of  17/.  5«. :  and  the  vendors  agreed  with  the  purchaser  to  paj  rent  and  taxes  up  to  a  givto 
day,  and  that  they  would  not  within  ten  years  from  the  date  of  the  agreement  practise,  Ac^ 
at  or  within  ten  miles  of  the  place :  and  the  purchaser  agreed  that  he  would,  on  condition  of 
the  premises,  pay  the  vendors  for  and  in  respect  of  each  of  the  successive  years  ending  tbe 
31st  of  December,  1860,  1861,  1862,  and  1863,  if  he  should  be  living  at  the  end  of  each  refp««- 
tive  year,  one-fourth  part  of  the  earnings  and  receipts  in  respect  of  the  said  practice,  withoat 
any  deduction  for  expenses, — provided  the  earnings  and  receipts  in  each  ytor  should  amoact 
to  300/. 

In  an  action  upon  this  agreement,  the  breach  alleged  was  that  the  defendant,  since  the  mak- 
ing of  the  agreement,  and  during  and  before  the  expiration  of  the  third  of  the  said  yean,  ts 
wit,  the  year  1862,  had  by  his  own  acts  and  defaults  wholly  disabled  and  incapacitated  hin- 
self  from  further  carrying  on  the  said  business  and  from  getting  or  obtaining  any  further  ean- 
ings  or  receipts  therefrom,  and  had  never  since  carried  on  the  said  business  or  obtained  asj 
further  earnings  or  receipts  therefrom : — Held,  that  it  was  an  implied  covenant  in  the  agree- 
ment, that  the  purchaser  would  not  during  the  four  years  by  his  wilful  acts  or  default  prerect 
the  receipt  of  earnings ;  and  consequently  that  the  breach  was  well  assigned. 

The  declaration  stated,  that,  by  certain  articles  of  agreement,  dated 
the  13th  of  December,  1859,  the  plaintiffs  and  the  defendant  agreed 
*6551  ^^S®^^®^  ^^^*  ^^®  *goodwill  of  the  practice  of  a  surgeon  then 
^  lately  carried  on  by  one  Patrick  M'Intyre  the  younger  should 
be  transferred  to  the  defendant,  who  should  be  recommended  to  the 
patients  of  the  said  business  by  such  usual  and  proper  means  as  he 
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should  desire,  and  have  underlet  and  given  up  to  him  possession  of 
the  house  where  such  practice  had  been  carried  on,  and  have  sold  to 
him  the  horse,  drugs,  and  bottles,  and  surgical  instruments  and  furni- 
tare  employed  in  the  said  business,  at  the  sum  of  17/.  55. :  And  the 
plaintiffs  further  agreed  with  the  defendant  to  pay  the  rent,  rates,  and 
taxes  of  the  said  house  up  to  the  6th  of  January  then  next,  and  that 
the  said  Patrick  M'Intyre  should  not  within  ten  years  from  the  date 
of  the  said  agreement  practise  as  a  surgeon  and  apothecary  or  physi- 
cian at  Woolpet  or  within  ten  miles  from  the  same:  And  the  defend- 
ant thereby  agreed  with  the  plaintiffs  that  he  would,  on  condition  of 
the  premises,  pay  the  plaintiff  for  and  in  respect  of  each  of  the  suc- 
•^essive  years  ending  the  31st  day  of  December,  1860,  the  31st  day «  f 
December.  1861,  the  31st  day  o?  December,  1862,  and  the  31st  da/ 
.>f  December,  1863,  if  he  should  be  living  at  the  end  of  each  respective 
year,  one- fourth  part  of  the  earnings  and  receipts  in  respect  of  the 
said  practice,  without  any  deduction  for  expenses,  such  one-fourth 
part  to  be  paid  on  or  before  the  1st  day  of  April  next  after  the  end 
of  the  year  in  respect  of  which  it  should  be  due  as  aforesaid :  Provided 
always,  that,  in  case  the  earnings  and  receipts  of  the  said  defendant 
in  respect  of  the  said  practice,  without  deducting  any  expenses,  in  any 
of  the  said  four  years,*  should  be  less  *than  the  sum  of  SOOL,   rta^a 
then  the  said  defendant,  his  executors  or  administrators,  should   '■ 
not  be  required  to  make  any  payment  in  respect  of  those  years: 
Averment,  that,  although  all  things  had  been  done  and  happened,  and 
all  times  elapsed,  necessary  to  entitle  the  plaintiffs  to  have  the  said 
agreement  performed  by  the  defendant,  yet  the  defendant,  since  the 
making  of  the  said  agreement,  and  during  and  before  the  expiration 
0?  the  third  of  the  said  years,  to  wit,  the  year  1862,  had  by  his  own 
acts  and   default  wholly  disabled   and   incapacitated   himself  from 
further  carrying  on  the  said  business,  and  from  getting  or  obtaining 
any  further  earnings  or  receipts  therefrom,  and  had  never  since  carried 
on  the   said  business  or  obtained  any  further  earnings  or  receipts 
therefrom,  contrary  to  the  said  agreement  in  that  behalf. 

To  this  declaration  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  '*  that  the  promise  alleged  in  the  declaration 
does  not  support  the  breach."     Joinder. 

W.  O.  narnson,  in  support  of  the  demurrer. — There  is  no  express 
promise  on  the  part  of  the  defendant  that  he  will  continue  to  carry  on 
the  business.  It  is  well  settled  that  the  promise  to  do  something 
which  is  collateral  or  ancillary  to  a  principal  act,  does  not  amount  to 
a  covenant  to  do  the  principal  act.  Was  the  defendant  bound  to  carry 
on  the  business  for  the  whole  four  years,  though  he  could  make  no 
profit  of  it?  The  mere  contemplation  that  the  business  will  be  car- 
ried on,  is  not  enough :  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R. 
vol.  48),  D.  &  Meriv.  515;  Dunn  v.  Sayles,  5  Q.  B.  685,  D.  &  Meriv. 
519.  In  Aspdin  v.  Austin,  Lord  Denman,  in  delivering  the  judgment 
.)f  the  court, — after  referring  to  Sampson  v.  Easterby,  9  B.  &  C.  505 
(E.G.  L.R.  vol.  17),  4  M.  &  R.  422,  affirmed  in  the  Exchequer  Chamber, 
Easterby  v.  *Sampson,  6  Bingh.  644  (E.  C.  L.  R.  vol.  19),  4  M.  r^g^y 
&  P.  601,  and  Saltoun  v.  Houstoun,  1  Binglf.  433  (E.  C.  L.  R.  *-  "  ' 
vol.  8).— says :  **  It  will  be  found  in  those  cases,  that,  where  words  of 
recital  or  reference  manifested  a  clear  intention  that  the  parties  should 
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do  certain  acts,  the  courts  have  from  these  inferred  a  covenant  to  do 
such  acts,  and  sustained  actions  of  covenant  for  the  non-performance, 
as   if  the  instruments  had  contained  express  covenants  to  perform 
them.    But  it  is  a  manifest  extension  of  that  principle  to  bold,  that, 
where  parties  have  expressly  covenanted  to  perform  certain  acts»  they 
must  be  held  to  have  impliedly  covenanted  for  every  act  convenient 
or  even  necessary  for  the  perfect  performance  of  their  express  cove- 
nants.    Where  parties  have  entered  into  written  engagements  with 
express  stipulations,  it  is  manifestly  not  desirable  to  extend  them  by 
any  implications :  the  presumption  is,  that,  having  expressed  some, 
they  have  expressed  all  the  conditions  by  which  they  intend  to  be 
bjund  under  that  instrument.    It  is  possible  that  each  party  to  the 
present  instrument  may  have  contracted  on  the  supposition  that  the 
business  would  in  fact  be  carried  on,  and  the  service  in  fact  continued, 
during  the  three  years,  and  yet  neither  party  might  have  been  willing 
to  bihd  themselves  to  that  effect :  and  it  is  one  thing  for  the  court  to 
effectuate  the  intention  of  the  parties  to  the  extent  to  which  they  may 
have,  even  imperfectly,  expressed  themselves,  and  another  to  add  to  the 
instrument  all  such  covenants  as  upon  a  full  consideration  the  court 
may  deem  fitting  for  completing  the  intentions  of  the  parties,  but 
which   they,   either   purposely  or   unintentionally,    have  omitteil." 
[Byles,  J. — Here,  the  sum  to  be  paid  cannot  be  ascertained.     The 
cases  you  refer  to  are  cases  of  master  and  servant,  where  a  sum  certain 
was  stipulated  to  be  paid.     Erlb,  C.  J. — Those  cases  were  very  much 
considered  in  Elderton  v.  Emmens,  4  C.  B.  498  (E.  C.  L.  R.  vol.  56), 
*fi^Ri   6  C.  B.  160  (E.  C.  L.  R.  vol.  60),  and  in  Emmens  ».  *Elderton. 
^^^-1   18  C.  B.  495  (E.  C.  L.  R.  vol.  76).    In  Rashleigh  v.  The  Eastern 
Counties  Railway  Company,  10  C.  B.  612  (E.  C.  L.  R.  vol.  70),  a 
declaration  in  covenant  recited  a  deed  of  the  2d  of  March,  1841, 
whereby  two  pieces  of  land  were  conveyed  to  the  defendants,  subject 
to  the  performance  by  them  of  certain  agreements :  in  this  deed  the 
piece  of  land  in  question  was  described  as  "a  slip  of  land  then  being 
intended  to  be  formed  into  a  new  course  for  the  river  Beult."    The 
declaration  then  made  profert  of  the  deed  of  covenant  upon  which 
the  action  was  brought,  and  stated  that  the  defendants  thereby  cove- 
nated  with  the  plaintiffs,  that  they  the  defendants  should  and  would 
within  a  reasonable  time,  "at  their  own  costs  and  expense,  make  and 
cut  the  said  intended  new  course  for  the  said  river  Beult,  and  also, 
within  such  like  reasonable  time  as  aforesaid,  divert  the  stream  of  the 
said  river  into  the  said  intended  new  course  for  the  same."    It  then 
went  on  to  state  a  covenant  to  make  a  bridge  over  the  intended  new 
cut,  for  the  plaintiff's  use,  within  a  given  time,  and  a  covenant  to  make 
good  the  banks  of  the  new  cut,  and,  after  the  same  should  have  been 
HO  made  good,  and  the  railway  completed,  to  re-convey  to  A.  (one  of 
the  plaintiffs)  the  slip  of  land  which  should  form  the  new  course  of 
the  river,  and  also  to  fill  up  and  level  the  then-existing  course,  so  far 
as  the  same  should  have  been  diverted.    The  declaration  then  charged 
breaches  of  covenant,  in  not  making  a  new  cut,  in  not  diverting  the 
stream  of  the  Beult,  in  not  constructing  a  bridge  over  the  new  cut,  in 
not  perfecting  its  bank&  in  not  re-conveying  to  A.  the  slip  of  land 
^'with  the  water  of  the  said  river  duly  diverted  into  the  said  new 
course,"  and  in  not  filling  up  the  existing  course  of  the  Beult,  *'so 
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far  as  the  stream  thereof  should  ^ivd  ought  to  have  been  diverted 
as  aforesaid."     The  defendants,  after  craving  oyer  of  the  ♦deed   r#ggQ 
of  covejiant,  and  setting  it  ont  in  hsec  verba,  demurred  gen-   ^ 
erally  to  the  declaration.     The  deed^  as  set  out   on  oyer,  did  not 
in  express  terms  contain  any  covenant   to  make  and  cut  the  new 
course,  or  to  divert  the  stream  of  the  river;  but  it  did  contain  express 
covenants  to  the  effect  of  all  the  other  covenanta  stated  in  the  declara- 
tion.   It  was  held  that  there  was  no  implied  covenant  on  the  part  of 
the  defendants  to  make  the  cut  and  divert  the  stream  of  the  Beult; 
and,  consequently,  that  there  could  be  no  breach  of  the  express  cove- 
nants, to  build  the  bridge,  &c.,  unless  the  cut   was  made  and  the 
stream  diverted.     Maule,  J.,  in  delivering  the  judgment  of  the  court, 
says:  ''It  was  argued  that  the  several  covenants  by  which  the  defend- 
ants bound  themselves  to  do  certain  things  (as,  to  build  a  bridge  over 
the  new  cut,  and  fill  up  the  old  course  of  the  stream  after  it  bad  been 
diverted,  and  to  re-convey  the  slip  forming  the  new  course  of  the 
river),  which  are  incidental  to,  or  to  be  dona  after,  the  new  cut  is 
made  and  the  stream  diverted,  being  in  their  terms  absolute,  and  not 
conditional  on  the  making  of  the  new  cut  and  diversion  of  the  stream, 
show  a  clear  intention  that  the  defendants  meant  to  bind  themselves 
to  do  that  principal  act  of  making  the  cut  and  diverting  the  stream, 
to  which  the  things  which  they  in  express  terms  absolutely  covenanted 
to  do  were  incidental.     But  we  think  that  such  an  intention  cannot 
properly  be  inferred :  the  true  inference,  as  it  appears  to  us,  is,  that 
the  parties  to  the  deed  both  of  them  expected  that  the  new  cut  would 
be  made,  and  the  stream  diverted,  and  entered  into  the  contract  in 
question  under  that  expectation, — ^treating  it  as   a  thing  that  was 
certain  to  take  place,  and  providing  for  that  event  only:  but  it  by  no 
means  follows  from  this  state  of  things  that  the  parties  intended  that 
the  defendants  should  bind  themselves  by  the  *aeed  to  make   r^cg^A 
the  cut,  and  divert  the  stream,  any  more  than  a  covenant  to  lay   ^ 
down  the  permanent  rails,  or  to  complete  the  railway,  is  to  be  inferred 
from  the  covenants  to  do  certain  things  after  those  events.    No  reason 
has  been  suggested,  why,  if  the  defendants  were  really  intended  to  be 
bound  as  the  plaintifEs  contend,  in  a  deed  of  which  the  sole  object  is  to 
express  the  covenants  by  which  the  defendants  were  to  be  bound  to 
the  plaintiffs,  the  principal  thing  to  be  done  by  the  defendants  should 
be  left  to  implication,  and  the  incidental  matters  minutely  provided 
for.     If  the  event  which  has  taken  place,  viz.  the  abandonment  by 
the  defendants  of  their  intention  to  divert  the  stream,  had  been  con- 
templated by  the  parties,  it  is  very  improbable  that  they  would  have 
provided  for  it  by  a  covenant  compelling  the  defendants  to  do  that 
which  they  no  longer  considered  beneficial  or  proper  for  their  works. 
Such  a  state  of  things  would  have  rather  been  the  subject  of  special 
provisions,  for  the  benefit  of  the  plaintiffs,  applicable  to  it.    Such  a 
htate  of  things,  it  appears  to  us,  was  either  not  contemplated  at  all,  or, 
if  contemplated,  was  thought  so  improbable  as  not  to  be  worth  pro- 
viding for ;  the  parties  being  content,  in  such  an  event,  to  adjust  their 
rights  as  they  might  be  able,  by  agreement,  or  to  leave  them  to  be 
arranged  by  a  competent  tribunal."     That  case  is  relied  on  by  Cock- 
burn,  0.  J.,  in  Smith  v.  The  Mayor,  &c.,  of  Harwich,  2  C.  B.  N.  S.  651. 
[WiLLBS,  J.,  referred  to  Harrison  v.  The  Great  Northern  Railway 
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Company,  11  C.  B.  815  (E.  C.  L.  R  vol.  73),  affirmed  on  error.  The 
Great  Northern  Rail  way- Company  v.  Harrison,  12  C.  B.«576  (E.  C.  L. 
R.  vol.  74).]  It  is  highly  probable  that  the  parties  contemplated  that 
the  business  would  continue  to  be  carried  on :  but,  what  is  there  to 
compel  the  defendant  to  carry  it  on  to  his  ruin  ?  In  James  v.  Coch- 
rane, 7  Exch.  170,  177,  Parke,  B.,  says:  "According  to  the  rule  of 
♦flfill   ^*^  ^^   ^^^^   subject, — and  *the  whole  case   turns   upon  the 

^  application  of  that  rule, — no  precise  words  are  necessary  ti> 
constitute  a  covenant;  provided  we  are  able  to  collect  an  agreement 
by  the  parties  that  a  certain  thing  shall  be  done,  that  will  be  sufficient 
to  enable  us  to  say  that  a  covenant  is  created.  But  we  must  !».' 
satisfied  that  the  language  does  not  merely  show  that  the  parties 
contemplated  that  the  thing  might  be  done,  but  it  must  amount  to  a 
binding  agreement  upon  them  that  the  thing  shall  be  done."  If  any 
promise  is  to  be  implied  here,  it  must  be  to  carry  on  the  business 
with  care  and  skill.  That  clearly  would  be  unreasonable.  Suppose 
the  defendant  were  incapacitated  by  the  act  of  God ;  or  suppose  he 
sustains  such  an  injury  by  negligently  getting  into  or  out  of  a  rail- 
way carriage  as  to  become  permanently  disabled :  would  he  be  liable 
in  either  of  those  cases  to  be  sued  for  a  breach  of  his  implied  cove- 
nant ?  [ErJjB,  C.  J. — It  must  mean  that  he  will  not  wilfully  incapaci- 
tate himself  from  carrying  on  the  business.]  It  is  quite  consistent 
with  this  declaration,  that  the  defendant,  though  personally  incapaci- 
tated, is  carrying  on  the  business  by  an  agent. 
*rfi21       Shiel,  contr&.(a) — The  agreement  declared  on  *contain3  an 

-•  implied  covenant  on  the  part  of  the  defendant  to  carry  on  the 
business  at  all  events  until  the  end  of  the  year  1863 :  and  the  breach, 
it  is  submitted,  is  well  assigned.  In  Aspdin  v.  Austin,  the  court  say, 
that,  where  there  is  a  clear  manifestation  of  intention  that  a  certain 
act  shall  be  done,  a  contract  or  covenant  to  do  it  will  be  implie^i. 
Here,  the  plaintiff  could  derive  no  benefit  from  the  contract  unless  it 
amounts  to  an  engagement  on  the  part  of  the  defendant  to  carry  on 
the  business.  Whittle,  app.,  Frankland,  resp.,  81  Law  J.  M.  C.  81,  is  a 
strong  authority  for  the  plaintiff.  An  agreement  was  entered  into  between 
W.  and  B.  on  behalf  of  himself  and  partners,  whereby  W.,  in  consi- 
deration of  wages  to  be  paid  to  him  fortnightly  by  the  firm,  agreetl 
to  serve  them  exclusively  as  a  collier,  from  the  date  of  the  agreement 
until  the  expiration  of  any  notice  thereinafter  mentioned,  and  not  to 
leave  the  service  without  giving  twenty-eight  days'  notice,  nor  until 
after  the  expiration  of  such  notice;  and  the  firm,  in  consideration  of 
such  faithful  service,  agreed  that  \V.  should  not  be  discharged  by  them 
without  twenty-eight  days'  notice.  Upon  an  information  laid  against 
W.  under  the  4  G.  4,  c.  84,  s.  8,  for  absenting  himself  from  the  ser?iec 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  it  mnst  be  implied  from  the  contract  as  setforUi  in  the  declaration  that  the  defend- 
ant placed  himself  under  an  obligation  or  undertook  to  do  no  act,  and  to  be  ^Uty  of  no  defauir, 
whereby  the  mode  of  payment  to  the  plaintiff  fixed  by  the  contract  should  become  impoHibk: 

*<  2.  That  the  allegation  that  the  defendant  bas  never  since  carried  on  the  business  iDeladed 
the  fact  that  he  has  neither  carried  it  on  in  person  or  by  the  agency  of  another,  area  if  it  eaa 
be  said  that  by  the  contract  he  was  and  is  entitled  to  carry  it  on  by  another : 

**  3.  That  the  allegation  that  the  defendant  by  his  own  acts  and  defaults  disabled  h  nuelf 
firom  carrying  on  the  business,  is  sufficient  to  charge  him." 
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without  lawful  excuse,  it  was  contended  before  the  justice?,  amongst 
other  things,  that  the  contract  was  void  for  want  of  mutuality,  inas- 
much as  it  did  not  bind  the  masters  to  find  work  for  W.  or  pay  him 
wages.  The  magistrate,  however,  convicted  him.  Upon  an  appeal 
under  the  20  and  21  Vict.  c.  43,  Cockburn,  C.  J.,  said:  "The  agree- 
ment by  the  appellant  is,  to  serve  the  company  faithfully  and  exclu- 
sively as  their  servant  from  the  date  of  the  agreement  until  the  expi- 
ration of  twenty -eight  days'  notice,  and  obey  their  lawful  commands  ; 
and,  on  the  part  of  the  employers,  the  agreement  is,  that  they  will 
pay  him  wages  fortnightly,  and  not  discharge  him  without  twenty- 
eight  ♦days'  notice.  There  is  no  express  agreement  that  they  r*ggQ 
ffi\l  find  him  work;  but  that  arises  by  necessary  implication  "- 
from  the  above  two  stipulations.  The  agreement  would  be  perfectly 
illusory  on  the  part  of  the  employers  if  they  could  say,  that,  though 
they  were  obliged  to  keep  him  in  their  employ,  they  were  yet  not 
bound  to  supply  work.  The  objection,  therefore,  as  to  want  of  mutu- 
ality fails." 

Harrison,  in  reply. — The  argument  on  the  other  side  assumes  that 
the  promise  to  pay  a  fourth  part  of  the  earnings  of  the  business  was 
the  whole  consideration ;  whereas,  that  is  only  collateral :  the  real 
consideration  was,  the  payment  of  17L  5s.  for  the  bottles,  drugs,  &c. 
Whittle,  app.,  Frankland,  resp.,  was  a  case  of  express  contract. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs.  We  are  bound  to  give  effect  to  all  contracts  according  to 
the  language  of  the  instrument  and  the  nature  of  the  transaction. 
The  agreement  here  is,  that  the  goodwill  of  the  practice  of  a  surgeon 
then  lately  carried  on  by  one  P.  should  be  transferred  to  the  defend- 
ant, with  possession  of  the  house,  and  the  defendant  was  to  have  sold 
to  him  the  drugs,  instruments,  and  furniture  employed  in  the  busi- 
ness fox  17/.  os.y  the  plaintiffs  engaging  to  pay  rent  and  taxes  up  to  a 
cettain  day,  and  that  P.  should  not  within  ten  years  from  the  date  of 
the  agreement  practise  as  a  surgeon,  &c.,  at  or  within  ten  miles  of  the 
place ;  and  the  defendant  agreed  that  he  would,  on  condition  of  the 
premises,  pay  the  plaintiffs,  in  respect  of  each  of  four  successive  years 
ending.  &c.,  if  he  should  be  living  at  the  end  of  each  respective  year,  one- 
fourth  part  of  the  earnings  and  receipts  in  respect  of  the  said  practice, 
without  any  deduction  for  expenses.  The  *breach  assigned  is,  r^aai 
that  the  defendant,  having  been  let  into  possession,  has  by  his  ^ 
own  acts  and  default  wholly  disabled  ana  incapacitated  himself  from 
further  carrying  on  the  said  business,  and  from  getting  or  obtaining 
any  further  earnings  or  receipts  therefrom,  and  has  never  since  carried 
on  the  said  business  or  obtained  any  further  earnings  or  receipts 
therefrom,  contrary  to  the  agreement  in  that  behalf.  The  substance 
of  that  is,  that  he  has  wilfully  chosen  to  destroy  the  goodwill.  Is 
that  a  breach  of  the  agreement?  I  think  it  is  necessarily  implied 
from  the  stipulations  in  the  agreement  that  the  defendant  would  take 
pommon  and  ordinary  care  so  to  carry  on  the  business  as  to  realize 
receipts.  And  a  wilful  omission  so  to  do  renders  him  liable  to  an 
notion. 

Williams,  J. — I  am  of  the  same  opinion.  In  cases  of  this  sort,  the 
court  should  be  cautious  not  to  infringe  the  golden  rule^  that  contracts 
are  to  be  construed,  not  by  what  one  feels  would  be  right,  but  by 
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what  is  expressed  in  or  is  necessarily  to  be  implied  from  the  language 
of  the  parties.  Looking  at  this  agreement,  although  it  is  trae  there 
is  no  express  contract  on  the  part  of  the  defendant  to  carry^on  the 
business  for  the  four  years,  I  think  such  a  contract  may  be  fairly 
implied.  It  is  upon  the  same  principle  that  a  covenant  for  qaiet 
enjoyment  is  implied  from  the  word  *' demise." 

WiLLES,  J. — I  am  of  the  same  opinion.  The  nature  of  the  stipu- 
lated payments  is  such  that  it  is  necessary  that  the  business  should 
continue  to  be  carried  on  during  the  four  years.  By  wilfully  incapa- 
citating himself  from  doing  so,  the  defendant  clearly  breaks  his  con- 
tract. As,  if  I  grant  a  man  all  the  apples  growing  upon  a  certain 
tree,  and  I  cut  down  the  tree,  I  am  guilty  of  a  breach, 
♦fifi'  1  *Byles,  J. — I  am  of  the  same  opinion.  The  consideration 
•^  consists  of  three  parts, — the  sale  of  the  drugs  and  furniture,  &c^ 
to  the  defendant  for  17 L  5s.^ — the  relinquishment  of  the  practice  by 
P., — and  the  engagement  that  he  shall  not  carry  on  business  as  a  sur- 
geon,. &c.,  for  ten  years  within  ten  miles  of  the  place.  The  only  sub- 
stantial consideration  for  that  is,  his  contingent  chance  of  surplus 
profits  for  the  period  .of  four  years.  It  seems  to  me  that  a  contract 
on  the  defendant's  part  that  he  will  not  wilfully  incapacitate  himself 
from  carrying  on  the  business  so  as  to  earn  profits,  is  necessarily  im- 
plied.   I  therefore  think  the  breach  is  well  laid. 

Judgment  for  the  plaintiff. 


ILDERTON  V.  JEWELL  and  COLLIN.    June  5. 

A  certificate  given  under  8. 1 98  of  the  Bankruptcy  Act,  1861,  of  the  filing  of  a  deed  noder  i.  \91, 
which  deed  has  heen  held  to  be  void,  affords  no  protection  to  bail  who  hare  undertaken  to  ruder 
the  debtor  in  the  Major's  Court,  London. 

This  was  an  action  against  bail,  commenced  in  the  Mayor^s  Court, 
London,  and  removed  into  this  court 

The  declaration  stated  that  the  defendants,  on  the  9th  of  February, 
1861,  and  in  the  24th  year  of  the  reign  of  her  Majesty  the  now  Qaeeo, 
and  within  the  jurisdiction  of  the  said  (Mayor's)  court,  came  into  the 
said  court  in  their  own  proper  persons,  and  became  pledge  and  bail 
for  one  Louis  Castrique,  that,  if  the  said  Louis  Castrique  should  bap- 
pen  to  be  convicted  at  the  suit  of  the  said  plaintiff  in  a  certain  action 
of  debt  then  depending  in  the  said  Mayor's  Court  of  London,  by  and 
at  the  suit  of  the  said  plaintiff  against  the  said  Louis  Castrique,  tben 
the  defendants,  within  the  jurisdiction  aforesaid,  consented  and  agreed 
that  all  such  moneys  as  should  be  adjudged  to  the  plaintiff  in  tbai 
^r661  ^^^'^^^^  should  be  made  of  their  lands  and  chattels,  and  levied 
^  to  the  use  of  the  plaintiff,  if  it  should  happen  that  the  said 
Louis  Castrique  should  not  pay  unto  the  plaintiff  the  said  moneys,  or 
be  forthcoming  at  the  end  of  the  said  action  :  and  although  the  plain- 
tiff afterwards,  to  wit,  on  the  19th  of  December,  1861,  recovered 
against  the  said  Louis  Castrique  in  the  said  court  in  the  said  action, 
by  the  consideration  and  judgment  of  the  said  court,  the  sum  of  126/. 
Is.  for  debt,  and  also  28,  for  his  damages  which  he  had  sustained  as 
well  by  means  of  detaining  of  the  said  debt  as  for  his  costs  and  charges 
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by  him  about  his  suit  in  that  behalf  oxpended,  whereof  the  said  Loaia 
Castrique  was  convicted,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  same  court  more  fully  appears ;  yet  the  said 
Louis  Castrique  had  not  paid  to  the  plaintiff  the  said  moneys  or  any 
part  thereof,  nor  had  he  been,  nor  was  he,  forthcoming  at  tne  end  of 
the  said  action  according  to  the  form  and  efiect  of  the  said  recogni- 
sance; and  as  well  the  said  recogpisance  as  the  said  judgment  still 
remained  in  full  force  and  effect,  in  nowise  satisfied,  vacated,  or  dis- 
charged; and  the  plaintiff  had  not  obtained  any  execution  of  the  said 
judgment;  whereby  and  according  to  the  form  and  effect  of  the  said 
recognisance  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendants  the  said  sums  in  form  aforesaid 
reoovered ;  yet  the  defendants  had  not,  nor  had  either  of  them,  paid 
the  said  sums,  or  any  part  thereof. 

The  defendant  Collin  pleaded,  that,  after  the  recovery  of  the  said 
judgment  in  the  declaration  mentioned,  and  after  the  passing  of  the 
Bankruptcy  Act,  1861,  and  before  the  issuing  of  the  writ  of  capias 
ad  satisfaciendum  upon  the  said  judgment  as  thereinafter  mentioned, 
the  said  Louis  Castrique  being  a  trader  indebted  to  divers  persons, 
there  was  made  and  entered  '''into  between  the  said  Louis  Cas-  r^aa'? 
trique  and  certain  of  his  creditors  a  certain  deed  in  the  words  ^ 
and  figures  following  [setting  out  the  deed  which  this  court  in  Ilder- 
ton  V.  Castrique,  ant^,  p.  99,  held  not  to  be  a  valid  deed  within  the 
192d  section  of  the  Bankruptcy  Act,  1861]  :  That  a  majority  in  num- 
ber, representing  three-fourths  in  value  of  the  creditors  of  the  said 
Louis  Castrique  whose  debts  respectively  amounted  to  101.  and  up- 
wards, did  in  writing  assent  to  and  approve  of  the  said  deed;  and 
that  the  execution  of  the  said  deed  by  the  said  Louis  Castrique  was 
and  is  attested  by  T.  J.  Harwood,  an  attorney-at-law ;  and  that,  within 
twenty -eight  days  from  the  day  of  the  execution  of  the  said  deed  by 
Louis  Castrique,  the  said  deed  was  produced  and  left,  having  been 
first  duly  stamped,  at  the  office  of  the  chief  registrar  of  Her  Majes- 
ty^s  Court  of  Bankruptcy,  for  the  purpose  of  being  registered  accord- 
ing to  law,  and  together  with  such  deed  there  was  delivered  to  the 
said  chief  registrar  an  affidavit  made  by  the  said  Louis  Castrique  that 
a  majority  in  number  representing  three-fourths  in  value  of  the  cre- 
ditors of  the  said  Louis  Castrique  whose  debts  amounted  to  lOZ.  and 
upwards,  had  in  writing  assented  to  or  approved  of  the  said  deed : 
That  the  dates,  names,  and  descriptions  of  the  parties  to  the  said  deed, 
not  including  the  creditors  of  the  said  Louis  Castrique,  together  with 
a  short  statement  of  the  nature  and  effect  of  the  said  deed,  was  en- 
tered by  the  said  chief  registrar  in  a  book  exclusively  kept  for  the 
purposes  of  such  registration,  within  forty-eight  hours  after  the  said 
«lee<i  was  so  left  as  aforesaid,  and  a  copy  of  such  entry  was  published 
in  the  London  Gazette  within  four  days  after  the  making  of  the  said 
entry, — the  said  entry  being  in  the  words  and  figures  following,  that 
is  to  say,  "Notice  is  hereby  given  that  the  following  is  a  copy  of  an 
entrv  made  in  the  book  kept  by  the  chief  registrar  of  the  Court  of 
Bankruptcy  *for  the  registration  of  trust-deeds  for  the  benefit  r^ggo 
of  creditors,  composition,  and  inspectorship  deeds  executed  by  ^ 
a  debtor,  as  required  by  the  Bankruptcy  Act,  1861,  ss.  187,  192,  194, 
196,  and  198.    Number  649.      Title  of  Deed,  '  Composition:    Date 
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of  deed,  *17th  January,  1862.'     Date  of  execution  by  debtor,  '8d 
February,  1862.'    Name  and  description  of  the  debtor  as  in  the  deed, 
'Louis  Castrique,  No.  3,  Philpot  Lane,  in  the  city  of  London,  bill- 
broker,  of  the  first  part.'    The  names  and  descriptions  of  the  trustees 
or  other  parties  to  the  deed,  not  including  the  creditors,  *The  credit- 
ors of  the  said  Louis  Castrique  of  the  second  part.'    A  short  state- 
ment of  the  nature  of  the  deed,  'Composition  and  release,  whereby 
the  said  Louis  Castrique  proposes  to  pay  and  his  said  creditors  agree 
to  accept  a  composition  of  25.  6d.  in  the  pound  in  full  satisfaction  and 
discharge  of  their  debts,  to  be  paid  within  one  month  from  the  exe- 
cution of  the  deed  by  the  said  Louis  Castrique.'    When  left  for  regis- 
tration, '7th  February,  1862,  at  3  o'clock,  afternoon.'     (Signed)  W. 
H.  Whitehead,  cliief  registrar :"   That,  within  one  calendar  month 
from  the  date  and  execution  of  the  said  deed  by  the  said  Louis  Cas- 
trique, and  after  the  same  was  assented  to  or  approved  of  in  writing 
by  the  said  majority  of  the  creditors  of  the  said  Louis  Castrique  as 
aforesaid,  the  said  Louis  Castrique,  in  pursuance  of  the  said  deed, 
paid  or  tendered  to  each  and  every  of  his  creditors  the  said  composi- 
tion of  25.  6d  in  the  pound  upon  the  amount  of  their  debts  respect- 
ively; and  the  said  Louis  Castrique  also  then,  in  pursuance  of  the 
said  deed,  tendered  to  the  plaintiff  the  said  composition  upon  ibe 
amount  of  the  debt  owing  by  the  said  Louis  Castrique  to  the  plaintiff, 
to  wit,  50?.:  That  aflerwards,  and  before  the  issuing  of  the  said  writ 
of  capias  ad  satisfaciendum  as  thereinafter  mentioned,  the  said  chief 
♦BfiQl   ^^o^strar  certified  under  his  hand  *and  the  seal  of  the  said 
-I   Court  of  Bankruptcy,  that  the  said  deed  was  filed  and  regis- 
tered, which  said  certificate  had  ever  since  been  and  continued  to  be 
in  full  force  and  effect,  and  by  force  of  the  said  Bankruptcy  Act, 
1861,  available  to  the  said  Louis  Castrique  for  all  purposes  as  a  pro- 
tection in  bankruptcy :  That  the  said  writ  of  capias  ad  satisfaciendum 
thereinbefore  mentioned  was^nd  is  a  certain  writ  issued  in  the  said 
Mayor's  Court,  according  to  the  course  and  practice  of  the  said  court; 
and  that,  except  as  aforesaid,  there  had  been  no  writ  of  execution 
duly  sued  out  of  the  said  Mayor's  Court  against  the  said  Louis  Cas- 
trique upon  the  said  judgment,  to  have  execution  thereof:  And  that 
the  said  writ  so  sued  out  of  the  said  Mayor's  Court  as  aforesaid  was 
sued  out  without  the  leave  of  the  said  Court  of  Bankruptcy,  nor  had 
the  plaintiff  obtained  the  leave  of  the  said  Court  of  Bankruptcy  that 
the  said  writ  might  be  available  to  the  plaintiflf. 

The  defendant  Jewell  pleaded,  that,  after  the  making  and  coming 
into  operation  of  the  Bankruptcy  Act,  1861,  and  at  the  time  of  the 
execution  of  the  deed  by  the  said  Louis  Castrique  thereinafter  men- 
tioned, the  said  Louis  Castrique  (not  being  a  bankrupt)  was  indebiel 
to  the  plaintiff  on  the  judgment  recovered  against  him  as  in  the  de- 
claration mentioned,  and  to  divers  other  persons,  in  divers  large  sums 
of  money ;  and  that,  while  the  said  Louis  Castrique  was  so  indebted 
as  aforesaid,  and  after  the  making  and  coming  into  operation  of  the 
said  act,  to  wit,  on  the  17th  of  January,  1862,  and  before  the  com- 
mencement of  this  suit,  and  before  the  issuing  of  the  capias  therein- 
after mentioned,  a  certain  deed  was  made  and  entered  into  between 
the  said  Louis  Castrique  and  certain  persons  then  being  and  therein 
respectively  described  as  his  creditors,  and  then  executed  by  the  said 
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Louis  Castrique,  which  said  deed  was  made  and  entered  into  r^a^o 
*for  the  benefit  of  all  the  creditors  of  the  said  Louis  Castrique,  •■ 
and  related  to  the  debts  and  liabilities  of  the  said  Louis  Castrique, 
and  his  release  therefrom,  and  which  said  deed,  together  with  a  sche- 
dule thereunder  written,  and  a  certain  attestation  thereon,  were  in 
tlie  words  and  figures  following  [setting  it  out  as  in  Collin's  plea] : 
That  a  majority  in  number,  representing  three  fourths  in  value  of  the 
said  creditors  of  the  said  Louis  Castrique  within  the  meaning  of  the 
said  Bankruptcy  Act,  whose  debts  respectively  amounted  to  lOZ.  and 
upwards,  did  after  the  execution  thereof  by  the  said  Louis  Castrique^ 
in  writing,  assent  to  and  approve  of  the  said  deed  of  composition,  and 
the  execution  of  the  said  deed  by  the  said  Louis  Castrique  was  attested 
by  one  T.  J.  Harwood,  an  attorney  and  solicitor,  and  within  twenty- 
eight  days  from  the  day  of  the  execution  of  the  said  deed  of  compo- 
sition by  the  said  Louis  Castrique,  to  wit,  on  the  7th  day  of  February, 
1862,  the  said  deed  of  composition  was  produced  and  left  (having  been 
first  duly  stamped,  and  bearing  the  ordinary  and  ad  valorem  stamp- 
duties  as  provided  in  the  195th  section  of  the  Bankruptcy  Act,  1861), 
at  the  office  of  the  chief  registrar  of  Her  Majesty's  Court  of  Bank- 
ruptcy, for  the  purpose  of  being  registered;  and  together  with  the 
said  deed  of  composition  there  was  then  delivered  to  the  chief  registrar 
an  affidavit  by  the  said  Louis  Castrique  that  a  majority  in  number 
representing  three  fourths  in  value  of  the  said  creditors  of  the  said 
Louis  CSistrique  whose  debts  amounted  to  101.  or  upwards,  had  in 
writing  approved  of  and  assented  to  the  said  deed  of  composition, 
and  that  the  whole  of  his  debts  amounted  to  5096?.  lOs.  Si,  and  that 
a  composition  thereon  at  the  rate  of  25.  6d.  in  the  pound  amounted  to 
the 'sum  of  637/.  Is,  3d.,  being  the  amount  distributable  under  and 
comprised  in  the  said  deed  of  composition :  That  the  date,  name,  and 
♦description  of  the  said  Louis  Castrique,  together  with  a  short  r^g-ri 
statement  of  the  nature  and  efiect  of  the  said  deed  of  composi-  ^ 
tion,  was  afterwards  and  within  forty-eight  hours  after  the  deed  had 
been  left  with  the  registrar  as  aforesaid,  entered  by  the  chief  registrar 
in  a  book  kept  exclusively  for  the  purpose  of  such  registration ;  and 
afterwards,  and  within  four  days  after  the  making  of  such  entry,  to 
wit,  on  the  11th  of  February,  1862,  a  copy  of  the  said  entry  was  pub- 
lished in  the  London  Gazette;  and  the  said  deed  was  within  twenty- 
eight  days  from  and  after  the  execution  thereof  by  the  said  Louis 
Castrique,  registered  in  the  Court  of  Bankruptcy;  and  the  said  deed 
of  composition,  on  being  so  registered,  had  a  memorandum  thereof 
written  on  the  face  of  the  said  deed,  stating  the  day  and  the  hour  of 
the  day  at  which  the  said  deed  was  brought  into  the  said  office  for 
registration  :  That  afterwards,  and  after  the  said  deed  was  so  approved 
of  and  assented  to  as  aforesaid,  and  before  the  issuing  of  the  said 
capias  as  thereinafter  mentioned,  and  before  the  commencement  of  this 
suit,  and  within  one  calendar  month  from  the  date  and  execution  of 
the  said  deed  of  composition  by  the  said  Louis  Castrique,  to  wit,  on 
the  7th  of  February,  1862,  the  said  Louis  Castrique  paid  or  tendered 
to  each  of  the  said  creditors  of  the  said  Louis  Castrique  to  whom  the 
said  Louis  Castrique  was  so  indebted  as  aforesaid  the  said  composition 
of  28,  6d,  in  the  pound  upon  the  amount  of  their  respective  debts ; 
and,  before  the  commencement  of  this  suit  and  the  issuing  of  the  said 
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capias  thereinafter  mentioned,  and  within  the  time  last  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  tendered  to  the  plaintiff  a 
large  sum  of  money,  to  wit,  50?.,  being  the  amount  of  the  said  com- 
position of  28,  6d.  in  the  pound  upon  the  amount  of  his  said  debt,  as 
and  for  the  composition  due  to  the  plaintiff,  in  accordance  with  the 
•fi721  provisions  of  the  said  deed,  which  *the  plaintiff  then  refased 
-'  to  accept:  That  afterwards,  and  before  the  issuing  of  the  said 
capias  thereinafter  mentioned,  to  wit,  on  the  13th  of  February,  1862, 
a  certificate  of  the  filing  and  registration  of  the  said  deed  was  issued 
under  the  hand  of  W.  H.  Whitehead,  the  chief  registrar,  and  under 
the  seal  of  the  Court  of  Bankruptcy,  which  said  certificate  has  since 
continued  and  now  is  in  full  force,  and  was  in  the  words  and  figures 
following : — "  The  Bankruptcy  Act  of  1861.  This  deed  or  instrument 
was  brought  into  the  office  of  the  chief  registrar  of  the  Court  of 
Bankruptcy  for  registration,  on  the  7th  day  of  February,  1862,  at 
the  hour  of  8  of  the  clock  in  the  afternoon  on  that  day,  and  was  dalj 
registered  pursuant  to  the  provisions  of  the  Bankruptcy  Act,  1861. 
T.  H.  Smith,  clerk  to  the  chief  registrar :"  That,  although  afterwards,  to 
wit,  on  the  81st  of  March,  1862,  a  writ  of  capias  was  issued  and  pro- 
secuted out  of  the  said  Mayor^s  Court  by  the  plaintiff  against  the  said 
Louis  Castrique  upon  the  said  judgment  as  according  to  law  and  the 
custom  and  practice  of  the  said  Mayor's  Court  .there  ought  to  have 
been,  the  same  was  sued  and  prosecuted  out  of  the  said  Mayor's  Court 
after  the  notice  of  the  filing  and  registration  of  the  said  deed  had  been 
given  as  aforesaid,  and  after  the  issuing  of  the  said  certificate,  and 
without  leave  of  the  Court  of  Bankruptcy :  That,  by  reason  of  the 
premises,  the  said  capias  ad  satisfaciendum  was  not  and  is  not  avail- 
able to  the  plaintiff:  And  that,  save  as  aforesaid,  the  plaintiff  had  not 
sued  or  prosecuted  out  of  the  said  court  any  capias  ad  satisfaciendum 
against  the  said  Louis  Castrique  upon  the  said  judgment. 

The  plaintiff  demurred  to  both  these  pleas,  the  grounds  of  demur- 
rer stated,  being,  "  that  the  deed  affords  no  answer  to  the  action,  as  the 
deed  is  not  binding  on  creditors  who  are  not  parties  to  it."  Joinder. 
*6731  *^or/ce,  in  support  of  the  demurrer.(a) — The  court  having 
^  already  held  this  deed  to  be  void,  there  remains  nothing  to 
argue.  Beliance  will  probably  be  placed,  on  the  other  side,  on  Thomas 
V.  Hudson,  14  M.  &  M.  853.  There,  the  plaintiff,  having  obtained 
judgment  against  one  Foulkes  in  an  action  of  assault  and  &lse  impri- 
sonment, sued  out  a  ca.  sa.,  whereon  Foulkes  was  taken  and  com- 
mitted to  the  Queen's  prison,  of  which  the  defendant  was  the  keeper. 
Foulkes  afterwards  petitioned  the  Court  of  Bankruptcy  for  his  dis- 
charge under  the  5  &  6  Vict.  c.  116  and  7  &  8  Vict.  c.  96,  and,  having 
obtained  from  the  commissioner  an  order  for  his  discharge,  was,  in 

(a)  The  points  marked  for  argument  oo  the  part  of  the  plaintiff  were  u  foUowa : — 

"  1.  That  the  deed  set  oat  in  the  plea  affords  no  answer  to  the  action,  as  the  deed  is  not  bisd- 
ing  upon  the  creditors  who  are  not  parties  to  it : 

**  2.  That,  where  there  is  no  cessio  bonomm  on  the  part  of  a  bankmpt  or  insolrent,  the 
majority  of  a  body  of  creditors  cannot  bind  the  minority  to  a  composition : 

"3.  That  the  pleas  do  not  show  that  the  requisite  majority  executed  the  deed;  for,  tb« 
defendants  by  their  pleas  may  intend  a  mi^oi^ty  o^  the  unsecured  creditors : 

*'  4.  That  non-executing  craditors  are  excluded  from  the  benefit  of  the  deed  : 

"  5.  That  the  deed  is  unreasonable  in  its  proTisions : 

"6.  That,  although  the  deed  may  be  binding  under  the  bankmpt  law  as  between  the  partiM 
thereto,  it  cannot  affect  strangers.** 
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obedience  tfaereto,  discharged  by  the  defendant  accordingly.  The 
plaintiff  having  brought  an  action  against  the  defendant  for  an  escape, 
— it  was  held,  that  whether  this  was  or  was  not  a  debt  from  which  the 
commissioner  had  power  to  discharge  the  prisoner,  the  defendant  was 
protected,  bein^  bound  to  obey  the  order  of  the  commissioner,  who 
was  acting  judicially  in  a  matter  over  which  he  had  jurisdiction. 
That  case,  however,  can  have  no  application  here.  The  certificate  of 
the  chief  registrar  is  *not  an  act  of  a  judicial  character,  and  r^ionA 
cannot  avail  where  the  deed  itself  is  void.  Even  where  the  ^ 
bankruptcy  is  regular,  the  bail  are  bound  to  perform  their  contract : 
Payne  v.  Spencer,  6  M.  &  Selw.  231. 

Hodgson,  contr^(a)^The  court  will  probably  adhere  to  the  decision 
pronounced  by  them  in  Ilderton  v,  Castrique,  antd,  p.  99.  [Erle, 
C.  J. — I  certainly  do  not  recall  what  I  said  in  that  case.]  A  certificate 
of  registration  of  a  deed  under  s.  192  of  the  Bankruptcy  Act,  1861. 
which  differs  from  the  deed  under  s.  194  (see  Ex  parte  Morgan,  32 
Law  J.  Bankruptcy  16),  is  good  until  set  aside  by  the  Court  of  Bank- 
ruptcy, and  protects  the  insolvent  from  a  ca.  sa.,  and  consequently  his 
bail  also.  The  198th  section  enacts,  that,  "  after  notice  of  *the  r^ar^ 
filing  and  registration  of  such  deed  has  been  given  as  afore-  ^ 
said  (s.  196),  no  execution,  sequestration,  or  other  process  against  the 
debtor's  property  in  respect  of  any  debt,  and  no  process  against  his 
person  in  respect  of  any  debt,  other  than  such  process  by  writ  or 
warrant  as  may  be  had  against  a  debtor  about  to  depart  out  of  Eng- 
land, shall  be  available  to  any  creditor  or  claimant,  without  leave  of 
the  court;  and  a  certificate  of  the  filing  and  registration  of  such  deed, 
under  the  hand  of  the  chief  registrar,  and  the  seal  of  the  court,  shall 
be  available  to  the  debtor  for  all  purposes  as  a  protection  in  bank- 
ruptcy." If  the  deed  be  invalid,  probably  the  creditor  may  obtain 
leave  to  issue  an  execution. 

Eble,  C.  J. — We  have  already  decided  that  the  deed  in  question 
is  a  void  deed.  A  certificat-e  given  in  respect  of  a  void  deed  gives 
no  protection.  "  Such  deed''  means  a  valid  deed.  The  certificate  is 
as  void  as  the  deed  itself. 

Williams,  J. — I  am  of  the  same  opinion.  Even  if  the  deed  were 
good,  I  doubt  whether  it  would  exonerate  the  bail. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 

(<i)  The  pointi  marked  for  argameai  on  the  part  of  the  defendaata  were  a«  follows : — 

*'  1.  That  the  defendants  are  saed  as  sareties,  and  the  deed  for  the  benefit  of  the  creditors  of 
the  principal  debtor,  Castrique,  set  oat  in  the  plea,  is  binding  on  the  plaiotifT  under  the  Bank* 
rapiey  Act,  1861,  8.  192: 

*'  3.  That  the  plea  shows  that  Castriqae  dnlj  performed  all  the  conditions  required  by  the 
4fcid  deed,  so  a«  to  entitle  himself  to  the  benefit  thereof: 

'<  X  That,  after  notice  of  the  filing  and  registration  of  the  said  deed  nnder  the  Bankruptcy 
Act,  1801,  no  writ  of  execution  could  be  executed  against  Castriqae  without  leave  of  the  Court 
of  Bankruptcy;  that  no  leare  was  obtained;  and  that,  before  the  defendants  could  be  fixed  as 
bail,  the  plaintiff  was  bound  to  hare  issued  an  arailable  writ  of  execution  against  the  said 
Caatriqae : 

**  4.  That  the  certificate  of  the  filing  and  registration  of  such  deed  giren  to  Castrique  under 
the  Bankruptcy  Act,  1801,  s.  198,  was  thereby  available  to  Castrique  for  all  purposes  as  a  pro- 
tection in  bankruptcy,  and  could  only  be  set  aside  by  a  superior  tribunal : 

**  5.  That,  in  granting  the  said  certificate,  the  registrar  of  the  Court  of  Bankruptcy  acted 
jodieially ;  and  the  defendants  could  not  be  compelled  to  incur  the  risk  of  arresting  Castrique, 
in  defluee  of  the  protection  aeoorded  to  him  by  the  said  certifteate." 
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.„,»,   ♦MATHER  and  WIFE  v.  THE  NATIONAL  ASSURANCE 
*"''J       AND    INVESTMENT    ASSOCIATION,— Be    HENRY 
CLARK.    May  2S. 

The  coart  will  not  allow  a  8ci.  fa.  to  go  against  one  as  a  abareholder  in  a  Joint-etock  con- 
pan  7  unlesn  reanonablj  satisfied  that  he  aetnally  t«  a  shareholder. 

Quttr^,  whether  a  sci.  fa.  can  be  granted  (o  one  who  from  the  constitution  of  the  assoeiaUoB 
\i  a  partner  therein. 

Daly,  in  Easter  Term  last,  obtained  a  rule  calling  upon  one  Henry 
Clark  to  show  cause  why  a  writ  or  writs  of  scire  facias  on  the  judg- 
luent  obtained  bj  the  plaintiffs  in  this  cause  should  not  be  issued 
lorth  ai^ainst  him  as  a  member  of  the  National  Assurance  and  Invest- 
ment Association  at  the  time  when  the  contract  was  entered  into  upon 
which  this  action  was  brought,  and  having  so  continued,  and  still 
being  a  member  of  the  said  association,  to  enable  the  plaintiff  to 
hrive  execution  upon  the  said  judgment,  pursuant  to  the  statute  17 
Vict.  c.  43,  s.  xii.(a) 

^^-.^,  *The  affidavit  upon  which  the  rule  was  obtained,  stated  that  the 
'-•  action  was  brought  by  the  plaintifts  to  recover  204t  13«.4d,  as 
the  lioUlers  of  two  deposit-notes  or  certificates  signed  by  H.  Clark  and 
N.  Dennys,  two  of  the  directors  of  the  above-named  association,  lately 
of  No.  3,  Pall  Mall  East,  St.  James's,  in  Che  county  of  Middlesex: 
that,  at  the  time  of  the  commencement  of  the  action,  the  deponent 
believed,  from  inquiries  made  by  him,  that  there  was  not  any  place 
of  business,  nor  any  managing  director  of  the  said  association,  and  he 
had  been  informed  that  the  managing  director  had  absconded,  and 
that  the  affairs  of  the  said  association  had  been  or  were  being  wound 
up  under  the  direction  of  the  Court  of  Chancery,  all  which  he  believed 
to  be  true ;  that,  on  the  6th  of  July  last,  a  writ  of  summons  was  issaed 
against  the  defendants,  which  was  on  the  8th  served  upon  Nicholas 
Dennys,  one  of  the  said  directors,  in  manner  directed  by  the  special 
act  17  Yict.*c.  xliii.,  s.  7;  that,  no  appearance  being  entered  to  such 
writ,  judgment  was  signed  against  the  company  on  the  9th  of  August 

(a)  Which  enacts  that "  every  judgment,  decree,  or  order  of  any  court  of  justice  which  has  bees 
or  shaU  at  any  time  be  recovered  or  obtained  in  any  action,  suit,  or  proceeding  commenced, 
instituted,  or  prosecuted  under  or  by  virtue  of  this  act  against  the  association,  may  be  lawfolly 
executed,  not  only  against  the  estate,  funds,  and  property  of  the  said  association,  but  also,  if 
due  diligence  shall  have  been  used  to  obtain  satisfaction  of  such  judgment,  decree,  or  order,  bj 
execution  or  diligence  against  the  property  and  effects  of  the  association,  then  against  the  per- 
son, estate,  funds,  and  property  of  every  member  of  the  association  in  his  natural  eapaeitr. 
until  such  judgment,  decree,  or  order  shall  be  satisfied  ;  and,  in  case  due  diligence  shall  here 
been  used  in  obtaining  satisfaction  of  any  such  judgment,  decree,  or  order,  by  the  means  afore- 
said, but  without  effect,  then  and  in  such  case  the  same  may  be  lawfully  exeoated  against  tb« 
person,  estate,  funds,  and  property  of  any  person  who  was  a  member  of  the  asaooiation  at  ib« 
time  the  contract  was  entered  into  upon  which  such  action,  suit,  or  proceeding  shall  have  bees 
instituted ;  but  no  such  execution  against  any  person  having  ceased  to  be  a  member  shall  b« 
idsued  wiibont  leave  first  granted  by  the  court  in  which  such  judgment,  decree,  or  order  shall 
have  been  obtained,  upon  motion  in  open  court,  and  after  notice  of  such  motion  given  to  tkc 
person  sought  to  be  charged :  Provided  always  that  nothing  in  this  act  shaU  enable  any  person 
to  recover  from  any  existing  or  former  member  of  the  association,  or  any  other  person,  say 
other  or  greater  sum  than  might  have  been  recovered  from  such  member  or  other  pcrsoa,  ss 
the  case  may  be,  if  this  act  had  not  been  passed;  and  nothing  in  this  act  shall  be  deemed  or 
construed  to  render  any  existing  or  former  member  liable  to  have  his  person  or  property  tskea 
in  execution,  or  to  pay  any  sum  of  money,  in  any  case  in  which  he  would  not  have  bcea  to 
liable  in  case  this  act  had  not  been  passed.'* 
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for  2082.  13«.  4(2.,  and  a  fi.  fa.  issued  thereon  upon  the  5th  of  Sep- 
tember, which  was  returned  nulla  bona;  that  the  judgment  remained 
wholly  unsatisfied ;  and  that  Henry  *Clark,  of  Southampton,  r»/>7o 
was  a  member  of  the  said  association  at  the  time  the  said  con-  ^ 
tract  was  entered  into  with  the  plaintiff,  and  had  so  continued  and 
was  then  a  member  of  the  said  association,  as  the  deponent  was  informed 
and  verily  believed. 

Digby  Seymour,  Q.  C,  and  L.  Temple^  now  showed  cause,  upon 
affidavits  by  Henry  Clark  and  by  the  managing  clerk  to  his  solicitor. 
Ilenry  Clark's  afiBdavit  was  in  substance  as  follows: — It  is  not  true 
that  I  was  a  member  of  the  said  association  at  the  time  the  said  con- 
tract was  entered  into  with  the  plaintiffs  herein,  nor  that  I  continued 
so  to  be,  nor  that  I  am  a  member  thereof.    Towards  the  end  of  the 
year  1859,  Peter  Morrison,  who  was  then  the  managing  director  of 
the  said  association,  and  to  whom  I  was  known,  requested  me  to  join 
the  board  of  directors,  and,  upon  his  so  requesting  me,  I  asked  him 
whether  any  qualification  was  necessary,  and  whether  I  should  incur 
any  liability,  and  he  told  me  that  none  was  necessary,  and  that  I 
should  not  incur  any  liability  of  any  sort.    Peter  Morrison  did  not 
then  or  at  any  other  time  tell  me  that  there  was  any  deed  of  settle- 
ment of  the  said  association,  nor  was  I  aware  of  the  fact  that  there 
was  such  a  deed  until  the  said  association  was  in  the  course  of  being 
wound  up,  nor  did  I  ever  see  the  said  deed  or  any  copy  thereof,  nor 
know  nor  have  the  means  of  knowing  the  contents  thereof,  until  I 
obtained  a  copy  of  the  same  from  the  solicitors  acting  in  the  winding 
up  of  the  said  association,  for  the  purpose  of  answering  this  motion. 
I  never  executed  the  said  deed,  nor  any  duplicate  thereof.    I  never 
at  any  time  effected  any  assurance  with  the  said  association  on  the 
life  of  myself  or  any  other  person,  for  any  time,  on  any  condition,  or 
in  any  manner;  nor  have  I  ever  been,  nor  am  I  now,  the  holder  or 
proprietor  of  any  stock  or  share  of  *or  in  the  said  association,  r^oja 
I  never  have  voted  nor  in  any  way  acted  as  a  member  of  the  ^• 
said  association,  except  in  so  far  as  that  I  attended  certain  board 
nfieetings  of  the  directors  at  the  request  of  the  said  Peter  Morrison  as 
hereinbefore  deposed,  and  I  did  so  upon  the  express  understanding 
with  the  said  Peter  Morrison  that  no  qualification  was  necessary  for 
lay  so  doing,  and  that  I  should  not  be  incurring  any  liability  whatever 
from  so  doing.    I  have  never  been  qualified  to  act  as  a  director,  and, 
had  I  been  informed  that  any  qualification  was  necessary,  I  should 
have  refused  to  qualify  to  act  as  a  director,  and  would  not  have  so 
qualified  or  acted.     To  the  best  of  my  belief  my  name  has  never  been 
entered  nor  has  appeared  nor  appears  in  any  book  of  the  said  associa- 
tion, nor  in  any  register  or  return  made  to  the  registrar  of  joint-stock 
companies,  under  the  statute  in  that  case  made  and  provided,  as  a. 
member  of  the  said  association  in  respect  of  my  being  a  holder  of  any 
policy  or  stock  therein,  nor  as  a  shareholder  or  partner.    I  have  never 
been  put  nor  sought  to  be  put  upon  the  list  of  contributories  under 
the  said  winding-up  of  the  said  association,  for  the  reason,  as  I  verily, 
believe,  that  there  never  has  been  and  is  not  the  slightest  pretence  for 
contending  that  I  am  liable  to  be  upon  the  said  list  in  respect  of  my 
ever  having  been  a  member,  stockholder,  shareholder,  or  partner  of 
or  in  the  said  association.    To  the  best  of  my  knowledge  and  belief 

C.  B.  N.  S.,  VOL.  XIV.— 26 


679      MATHER  v.  NAT.  ASSUR.  ASSOCIATION.    T.  T.  1863. 


no  memorial  was  ever  enrolled,  in  pursuance  of  the  19th  section  of 
the  act  referred  to  in  the  said  rule,  of  my  having  been  appointed  a 
new  director,  nor  was  I  ever  so  appointed  except  so  far  as  that  I 
attended  the  board  meetings  at  the  request  of  the  said  Peter  MorrisoD, 
as  above  deposed  to.  The  claim  of  the  plaintifis  is  in  respect  of  tbeir 
*f(R01  ^^^^S  holders  of  certain  mutual  stock  of  the  *said  association, 
"J  represented  by  the  two  deposit-notes  mentioned  in  the  first 
paragraph  of  the  affidavit  on  which  the  rule  was  obtained,  and  not 
otherwise;  and  I  am  advised  and  verily  believe  that  the  plainti£  a^ 
such  holders  are,  or  one  of  them  is,  members  or  a  member  of  the  said 
association. 

The  other  affidavit  stated,  that,  on  the  16th  of  November,  1861,  an 
order  absolute  of  the  Court  of  Chancery  was  made  by  the  Master  of 
the  Rolls  in  the  matter  of  The  Joint-Stock  Companies  Winding-op 
Acts,  1848  (11  &  12  Vict,  c.  45),  1849  (12  &  13  Vict.  c.  108),  and  of 
the  Joint-Stock  Companies  Winding-up  Amendment  Act,  1857  (20  & 
21  Yict.  c,  78),  and  of  the  said  National  Assurance  and  Investment 
Association,  for  winding  up  the  said  association  under  the  provisions 
of  the  said  acts,  and  that  the  said  association  has  never  been  adju- 
dicated bankrupt ;  that  an  official  manager  and  creditors'  representa- 
tives had  been  duly  appointed;  that  no  proceedings  whatever  bad 
been  taken  by  the  plaintifis  against  the  official  manager ;  and  that 
leave  had  never  been  applied  for  nor  granted  to  the  plaintififor  to  anj 
one  on  his  behalf  by  the  Master  of  the  Bolls  for  the  commencement 
or  prosecution  of  the  proceedings  in  question. 

The  learned  counsel  submitted  that  the  affidavit  of  Clark  completely 
negatived  the  fact  of  his  being  a  shareholder ;  that  the  plaintiffs  were 
precluded  by  the  7th  section  of  the  20  &  21  Yict.  c.  78  from  suincr  at 
law  without  leave  of  the  judge  or  master, — Thompson  r.  The  Uni- 
versal Salvage  Company,  8  Exch.  310;  and  that  they  were  dis- 
qualified from  suing  at  law,  by  reason  of  their  being  partners  in  the 
concern. 

Daly,  in  support  of  his  rule,  submitted,  on  the  authority  of  The 
Bank  of  England  v.  Johnson,  8  Exch.  698,  and  Clowes  v.  Brettell,  11 
^ggj,  M.  &  W.  461, 2  Dowl.  »N.  S.  1020,  that  the  court  will  not  decide 
^  on  motion  whether  a  party  is  a  shareholder  or  not,  when  there 
is  a  doubt  upon  the  point,  but  will  leave  the  question  to  be  tried  on 
the  sci.  fa. 

Erle,  C.  J. — We  are  all  satisfied  that  there  is  not  enough  before  qs 
to  show  any  reasonable  ground  for  believing  that  Clark  is  or  ever  was 
a  shareholder  in  this  association.  And,  as  at  present  advised,  I  inclioe 
to  think  that  the  last  objection  is  also  a  fatal  one. 

Byles,  J. — There  is  no  evidence  whatever  that  Clark  was  a 
shareholder. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  costs.(a) 

(a)  And  see  Edwards  v.  The  Eilkenoy  and  Great  Sonthem  and  Western  Railwi/  Cenpuy. 
wmtk,  p.  52<S. 
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GREEN  w.  BARTLETT.    May  SO. 

An  Motioneer  and  estate  agent  wa«  employed  to  sell  an  estate,  nnder  an  agreement  by  which 
be  vas  to  receive  a  commission  of  2^  per  cent  "  if  the  estate  should  be  sold,"  and,  "  in  case  the 
«8Ute  shonld  not  be  sold/'  he  was  to  be  paid  2bl.  aa  a  compensation  for  his  tronble  and  expense. 
HsTiDg  pat  np  the  estate  to  auction,  and  failed  to  sell  it,  the  agents  being  asked  by  a  person 
vbo  had  attended  the  sale  who  was  the  owner  of  the  property,  referred  him  to  his  principal; 
sDd  ultimately  that  person,  without  any  further  intervention  of  the  agent,  became  the  pur- 
chaser:— Held,  that  the  sale  having  been  effected  through  the  means  of  the  agent,  he  was  enti- 
tled to  the  stipulated  commission. 

This  was  an  action  by  the  plaintiff,  a  house-agent,  against  the 
defendant  for  improperly  countermanding  his  authority  to  sell  an 
estate  for  him  on  commission.  There  was  also  a  common  count  for 
commission,  and  a  count  upon  an  account  stated.  The  defendant  paid 
25^  into  court. 

*The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  r^ctc^n 
London  after  last  Hilary  Term.  The  facts  which  appeared  in  ^ 
evidence  were  as  follows : — ^The  defendant  was  possessed  of  a  leasehold 
interest  in  one  of  the  Channel  Islands  called  the  Herm,  which  he  was 
desirous  either  of  selling  or  raising  money  upon ;  and  for  this  purpose 
he  entered  into  a  negotiation  with  the  plaintiff,  who  is  an  auctioneer 
and  estate-agent,  who  advanced  him  800Z.  The  following  agreement 
was  thereupon  drawn  up  by  the  plaintif]^  and  signed  by  the  parties : — 
''Agreement  made  between  Thomas  John  Moysey  Bartlett,  of  No. 
16,  Abchurch  Lane,  in  the  city  of  London,  gentleman,  of  the  one 
part,  and  Stephen  James  Green,  of  Arthur  Street,  West,  London 
Bridge,  auctioneer,  of  the  other  part :  Whereby  the  said  Thomas  John 
Moysey  Bartlett  agrees  to  borrow,  and  the  said  Stephen  James  Green 
agrees  to  lend,  the  sum  of  800Z.,  and,  in  consideration  of  that  sum  this 
day  paid  by  the  said  Stephen  James  Green  to  the  said  Thomas  John 
Aloysey  Bartlett,  he  doth  hereby  charge  the  leasehold  estate  consisting 
of  one  of  the  Channel  Islands,  and  called  the  Island  of  Herm, 
together  with  the  erections  and  buildings  therein  and  thereon,  and 
abd  his  policy  of  assurance,  numbered  2809,  in  the  United  Kingdom 
Life  Assurance  Society,  with  the  re-payment  of  the  said  sum  at  two 
months  from  this  date : 

**  And,  in  consideration  of  the  above-mentioned  loan  made  by  the 
said  Stephen  James  Green  to  the  said  Thomas  John  Moysey  Bartlett, 
he  doth  hereby  instruct  the  said  Stephen  James  Green  to  proceed 
forthwith  to  a  sale,  by  public  auction  or  otherwise,  of  the  whole  of 
the  said  island  of  Herm,  together  with  all  erections  thereon ;  and, 
if  the  same  shall  be  sold,  the  said  Thomas  John  Moysey  Bartlett  shall 
pay  to  the  said  Stephen  James  Oreen  2}  per  cent,  commission  on  the  amount 
of  *such  sale,  such  commission  to  cover  all  expenses  of  every  descrip-  r^goo 
iton.  In  case  the  said  estate  shall  not  be  sold,  the  said  Thomas  ^ 
John  Moysey  Bartlett  shall  pay  to  the  said  Stephen  James  Green  251. 
as  a  compensation  for  his  trouble  and  expense.  And,  in  case  the  said 
Stephen  James  Green  shall  go  over  to  the  said  island  and  give  a  valuation 
of  the  same,  then  the  said  Thomas  John  Moysey  Bartlett  shall  pay  in 
addition  the  sum  of  51.  for  the  expense  of  such  journey  and  valuation : 
**  In  case  the  said  estate  shall  not  be  sold,  it  is  hereby  agreed  that 
the  8aid  Stephen  James  Green  shall  obtain  for  the  said  Thomas  John 
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Moysey  Bartlett  a  loan  of  the  sum  of  2000/.,  or  any  other  sum  to 
which  he  may  agree,  upon  the  security  of  the  said  island :  and,  upon 
such  money  being  procured  by  the  said  Stephen  James  Green,  he  shall 
be  entitled  to  a  commission  of  2}  per  cent,  upon  the  amount  so  pro- 
cured: and  the  said  Thomas  John  Moysey  Bartlett  undertakes  to 
procure  a  good  and  marketable  title,  according  to  the  laws  of  GQem- 
s?y.  As  witness  the  hands  of  the  said  parties  this  11th  day  of  July, 
1862." 

Acting  upon  the  instructions  he  had  received,  the  plaintiff  pro- 
ceeded to  advertise  the  sale  of  the  property  in  the  usual  way»  and  it 
was  put  up  to  auction,  but  not  sold.  A  gentleman  named  Hyde,  who 
attended  at  the  auction  in  consequence  of  the  advertisements,  but  who 
did  not  bid,  obtaining  from  the  plaintiff  the  name  of  the  owner,  put 
himself  in  communication  with  the  defendant,  and  ultimately,  in  the 
early  part  of  September,  bought  the  property  of  him  for  25001  In 
the  meantime,  viz.  on  the  25th  and  29th  of  August,  the  defendant  had 
written  to  the  plaintiff  withdrawing  his  authority  to  sell. 

On  the  part  of  the  plaintiff)  it  was  insisted  that  by  the  terms  of  the 

agreement  he  was  entitled  to  his  commission  of  2^  per  cent,  "if  the 

*6841   P^^P^^^y  ^^s  sold,"  *whether  by  him  or  by  anybody  else,  pro- 

-'   vided  the  introduction  of  the  purchaser  was  effected  (as  it  was 

submitted  it  was  here)  through  his  means. 

On  the  other  hand,  it  was  submitted  that  the  plaintiff's  right  to 
^'commission''  could  only  arise  upon  a  sale  of  the  property  being 
actually  negotiated  by  him,  and  consequently  that  the  amount  paid 
into  court  covered  his  legal  claim  under  the  agreement. 

The  learned  judge,  reserving  for  the  court  the  question  upon  the 
construction  of  the  agreement,  directed  the  jury  to  find  for  the  plain- 
tiff. The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
87/.  105.  beyond  the  26i.  paid  into  court 

Shee,  Serjt.,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant,  on  the  ground  that,  "  by  the  terms 
of  the  agreement,  the  plaintiff  was  not  entitled  to  recover  more  than 
the  25{.  paid  into  court,  and  that  before  the  defendant  sold  the  pro- 
perty he  withdrew  the  plaintiff's  authority  to  sell  for  him." 

Coleridge,  Q.  C,  and  Day,  now  showed  cause. — By  the  terms  of  tlie 
agreement,  the  plaintiff  was  clearlv  to  be  entitled  to  a  commission  of 
2i  per  cent,  if  the  property  was  sold,  whether  directly  by  him  or  indi- 
rectly by  means  of  his  introduction.  Here,  the  property  was  solJ 
through  the  plaintiff's  intervention;  for,  it  was  through  his  means 
that  the  purchaser  became  aware  that  the  estate  was  in  the  market 
and  that  the  defendant  was  the  owner  of  it.  [Btlss,  J. — I  was  of 
opinion  that  the  sale  was  effected  through  the  means  of  the  plaintifL] 

Shee,  Serjt.,  and  Tal/ourd  Salter,  in  support  of  the  rule. — It  never 
'''6851  ^^^'^  h^ve  been  the  intention  that  the  ^plaintiff  was  to  have  a 
-*  commission  of  2}  per  cent,  if  the  estate  was  sold,  by  whomso- 
ever the  sale  might  have  been  effected.  The  true  and  fair  construc- 
tion of  the  agreement  is,  that,  if  the  sale  was  effected  by  the  plaintiff, 
he  should  receive  the  commission ;  if  not,  the  sole  remuneration  he 
was  to  have  for  any  trouble  and  expense  he  might  have  incurred, 
should  be  the  sum  of  26Z. 

Eble,  0.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
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The  agreement  between  these  parties  was,  that,  if  the  property  should 
he  sold,  the  defendant  should  pay  the  plaintiff  2}  per  cent,  commission 
on  the  amount  of  such  sale ;  but  that,  if  it  should  not  be  sold,  the 
plaintiff's  remuneration  for  trouble  and  outlay  should  be  limited  to 
2oL  Now,  the  estate  was  sold,  but  not  by  the  plaintiff.  After  the 
plaintiff  had  done  all  he  could  to  effect  a  sale,  and  had  failed,  the  de- 
fendant, telling  the  plaintiff  that  he  did  not  mean  to  sell  the  estate, 
himself  privately  negotiated  a  sale  with  a  gentleman  who  had  been 
attracted  to  the  auction-room  by  the  plaintiff's  advertisements,  ixm] 
who  had  learned  from  the  plaintiff  that  the  defendant  was  the  pro])ne- 
tor  of  the  estate.  The  question  whether  or  not  an  agent  is  entitled  i  > 
commission  on  a  sale  of  property  has  repeatedly  been  litigated:  and 
it  has  usually  been  decided,  that,  if  the  relation  of  buyer  and  tsel.v  r 
is  really  brought  about  by  the  act  of  the  agent,  he  is  entitled  to  com- 
mission although  the  actual  sale  has  not  been  effected  by  him.  I 
think,  the  sale  here  having  been  brought  about  through  the  plaintiff's 
introduction,  the  plaintiff  is  entitled  to  the  stipulated  remuneration 
of  2|  per  cent,  on  the  amount  of  the  purchase-money. 

Williams,  J. — I  am  of  the  same  opinion.  The  case  was  argued 
by  the  defendant's  counsel  upon  the  ^supposition  that  the  r^aaa 
plaintiff  claimed  to  be  paid  commission  provided  the  estate  *- 
should  be  sold  by  anybody.  That,  however,  is  not  so.  The  plaintiff 
only  claims  commission  provided  the  sale  is  effected  bv  him  or 
through  bis  agency.  And  the  evidence  distinctly  showed  that  the 
:?ale  to  Hyde  was  the  direct  consequence  of  the  plaintiff's  act.  The 
plaintiff,  therefore,  was  clearly  entitled  to  the  commission. 

The  rest  of  the  court  concurring,  Bule  discharged. 


SPITZER  V,  CHAFFERS.    June  9. 

A  deed  of  arran|^meBt  under  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849 
(12  A  13  Viet.  c.  106),  is  not  rendered  void  by  an  exception  oot  of  the  assignment  to  the  trns- 
tees  of  *'  the  n§c€§9ary  wearing  apparel  of  the  debtor,  his  wife,  and  family;"  or  of  a  leasehold 
boose  held  by  the  debtor  at  a  rack-rent^  and  recited  to  be  of  no  value, — the  deed  containing  a 
eorenant  by  the  debtor  to  assign  it  to  the  trustees  when  he  shoald  be  required  to  do  so. 

Neither  is  the  deed  avoided  by  a  prorision  enabling  the  trustees  to  pay  *'aU  costs  and 
eipeoses  which  they  may  have  been  or  may  be  put  to,  or  which  the  debtor  has  sustained  in  or 
about  and  also  preparatory  and  preliminary  to  the  preparing  and  engrossing  of  these  presents, 
and  procuring  Uie  execution  of  the  same,  or  in  or  about  the  negotiations  and  preparations  for 
this  present  arrangement,  or  any  negotiations,  preparations,  or  matters  in  reference  to  the 
winding  up  of  the  estate  of  the  debtor,  and  also  all  costs,  Jkc,  attending  the  investigation  which 
has  already  taken  place,  and  any  future  or  subsequent  investigation,  and  the  arrangement  of 
the  affairs  of  the  debtor,  and  the  obtaining  the  consent  of  the  creditors  thereto  and  to  Join  in 
and  exeeate  these  presents,  and  all  disbursements  incident  thereto,  and  also  all  the  costs, 
charges,  and  expenses  of  and  attending  the  perusing  and  approving  of  these  presents  on  behalf 
of  the  general  body  of  creditors." 

Nor  by  the  circumstance  that  the  releasing  parties  are  described  to  be  "  the  parties  hereto 
of  (he  third  part,"  via.  such  of  the  creditors  who  have  executed  the  deed,— the  deed  appearing 
to  have  been  executed  by  the  statutory  number  required  to  make  it  a  deed  binding  upon  non- 
assenting  creditors. 

This  was  an  action  by  the  plaintiff,  the  drawer,  against  the  defend- 
ant, the  acceptor,  of  certain  bills  of  exchange. 
The  defendant  pleaded,  that,  after  the  accruing  of  the  alleged  causes 
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*PS71  ^^  action,  and  after  the  Bankrupt  *Law  Consolidation  Act, 
^  1849,  commenced  and  took  effect,  and  before  the  passing  of  the 
Bankruptcy  Act,  1861,  to  wit,  on  theSd  of  November,  1856,  an  inden- 
ture was  made  between  the  defendant  of  the  first  part,  John  Cbarles 
Atkinson  and  John  Charles  Edward  Hewett  of  the  second  part,  and 
the  several  other  persons  whose  names  and  addresses  were  and  are 
mentioned  and  set  forth  in  the  schedule  thereunder  written  of  the 
third  part ;  which  said  indenture  was  and  is  in  the  words  and  figures 
following,  that  is  to  say,  "This  indenture,  made  the  3d  of  November, 
1856,  between  William  Chaffers  the  younger,  of,  &c.,  of  the  first  part, 
John  Charles  Atkinson,  of,  &c.,  and  John  Charles  Edward  Hewett, 
of,  &c.,  of  the  second  part,  and  the  several  persons,  creditors  of  the 
said  William  Chaffers,  whose  names  and  addresses  are  mentioned  and 
set  forth  in  the  schedule  hereunder  written  of  the  third  part:  Whereas 
the  said  William  Chaffers  is  justly  indebted  unto  the  said  several  per- 
sons, parties  hereto  of  the  third  part  in  several  sums  of  money,  and  is 
not  prepared  to  answer  the  debts  which  are  due  to  them  as  aforesaid: 
And  whereas  it  was  lately  proposed  and  agreed  by  and  between  all 
the  said  parties  to  these  presents  that  the  said  William  Chaffers 
should  convey,  assign,  and  assure  all  his  estate  and  effects  unto  the 
said  John  Charles  Atkinson  and  John  Charles  Edward  Hewett,  upon 
trusts  for  the  benefit  of  the  creditors  of  the  said  William  Chaffers  in 
manner  hereinafter  expressed :  And  whereas,  by  an  indenture  bearing 
date  the  1st  of  November,  1866,  and  made  between  the  said  William 
Chaffers  of  the  one  part,  and  the  said  John  Charles  Atkinson  and  John 
Charles  Edward  Hewett  of  the  other  part,  the  said  William  Chaffers 
did  convey  and  assure  unto  the  said  John  Charles  Atkinson  and  John 
Charles  Edward  Hewett,  their  heirs  and  assigns,  all  that  his  freehold 
♦6881  "^®3'*^^^S®  ^^  *tenement,  with  the  garden  and  appurtenances 
^  thereunto  belonging,  situate  at  Orpington,  in  the  county  of 
Kent,  and  now  or  lately  in  the  occupation  of  the  said  William  Chaf- 
fers, and  also  all  other  the  freehold  messuages,  farms,  lands  and  tene- 
ments, situate  in  Great  Britain  or  elsewhere,  of  which  the  said  Wil- 
liam Chaffers  was  then  seised  or  to  which  he  was  entitled  either  in 
possession,  reversion,  remainder,  or  expectancy,  either  for  an  estate  in 
fee-simple  or  any  other  estate  of  freehold  or  inheritance,  with  the  ap- 
purtenances, to  hold  the  same,  subject  to  a  mortgage  in  fee  of  the 
particularized  hereditaments  for  securing  certain  principal  and  interest 
moneys,  unto  and  to  the  use  of  the  said  John  Charles  Atkinson  and 
John  Charles  Edward  Hewett,  their  heirs  and  assigns,  for  ever,  or  for 
such  other  estates  of  inheritance  and  freehold  property  respectively 
as  the  said  William  Chaffers  then  had  therein  respectively,  upon  trust 
to  sell  the  same,  and  by,  with,  and  out  of  the  clear  rents  and  profits 
of  the  said  hereditaments,  and  the  moneys  which  should  arise  by  or 
from  such  sale  or  sales  respectively,  to  retain  or  pay  the  costs,  charges, 
and  expenses  of  and  attending  the  execution  of  the  said  trusts,  and 
the  money  which  they  and  he  respectively  should  disburse  for  taxes 
or  repairs  or  insurance  from  fire,  and  then  to  discharge  the  said  mort- 
gage-debt and  all  other  like  charges  and  encumbrances  affecting  the  said 
hereditaments  respectively,  and  to  pay  the  residue  or  surplus  unto 
the  said  William  Chaffers,  his  executors,  administrators,  or  assigns,  as 
personal  estate,  with  power  for  the  said  trustees  or  trustee  to  examine, 
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settle,  and  adjust  tbe  mortgage  or  other  account  existing  between  the 
said  William  Chaffers  and  the  said  mortgagee,  and  bring  the  same  to 
a  balance,  and  by  and  oat  of  the  moneys  which  shall  come  to  the  hands 
of  the  said  trustees  or  trustee  by  virtue  of  the  trusts  aforesaid,  to 
*pay  such  sum  or  sums  of  money  as  should  appear  to  the  said  r^^og 
trustees  or  trustee  to  be  due  and  owing  upon  or  by  virtue  of  *- 
the  said  mortgage  security :  And  whereas  the  hereinbefore-recited 
indenture  was  executed  by  the  said  William  Chaffers  at  the  instance 
and  request  of  his  creditors,  and  in  order  and  to  the  intent  that  the 
residue  or  surplus  of  the  moneys  arising  as  well  from  the  rents  and 
profits  as  from  the  sale  of  the  said  freehold  hereditaments,  and  which 
under  or  by  virtue  of  the  hereinbefore  mentioned  trusts  was  to  be 
paid  and  payable  to  the  said  William  Chaffers  as  aforesaid,  should  be 
assigned  in  and  by  these  presents,  together  with  the  rest  of  the  personal 
estate  and  effects  of  the  said  William  Chaffers,  upon  the  trusts  herein- 
after declared :  And  whereas  the  said  William  Chaffers  has  no  property 
of  copyhold  or  customary  tenure,  and  he  has  no  leasehold  property 
except  a  messuage  or  tenement  known  as  No.  14,  Graflon  Street, 
Bond  Street,  in  the  county  of  Middlesex,  and  which  is  held  by  him 
for  a  term  of  twenty -one  years  from  the  29th  of  September,  1855,  at 
the  yearly  rent  of  2252.  5s.,  being  in  fact  a  rack-rent,  and  the  said 
property  is  therefore  of  itself  of  no  value:  And  whereas,  upon  con- 
sideration of  the  circumstances  last  mentioned,  it  has  been  determined 
and  agreed  that  the  said  leasehold  property  shall  not  at  present  be 
actually  assigned  by  the  said  William  Chaffers,  but  that  he  shall 
eater  into  the  covenant  hereinafter  contained  to  assign  the  same  when 
required  unto  the  said  John  Charles  Atkinson  and  John  Charles  Edward 
Ilewett,  their  executors,  administrators  and  assigns,  or  as  they  shall 
direct :  Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the  agree- 
ment in  this  behalf  hereinbefore  recited,  and  for  vesting  all  the  property 
of  the  said  William  Chaffers  in  the  said  John  Charles  Atkinson  and 
John  Charles  Edward  Hewett  upon  the  trusts  hereinafter  mentioned, 
*and  in  consideration  of  IO5.,  &c.,  he  the  said  William  Chaffers,  r*QQQ 
v/itli  the  privity  of  the  said  several  persons  parties  hereto  of  the  *- 
third  part,  testified  by  their  being  parties  to  and  executing  and  deli- 
vering these  presents,  hath  bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  doth  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  John  Charles  Atkinson  and  John  Charles 
Edward  Uewett,  their  executors,  administrators,  and  assigns,  all  and 
singular  his  the  said  William  Chaffers's  stock  in  trade,  book  and 
other  debts,  policies  of  assurance,  shares  in  public  companies,  bonds, 
bills,  and  securities  for  money,  legacies,  household  furniture,  plate, 
linen,  china,  books,  carriages,  and  horses,  and  all  other  his  personal 
estate,  goods,  chattels,  and  effects,  whatsoever  and  wheresoever,  except 
the  said  leasehold  premises  hereinafter  covenanted  to  be  assigned  by 
him,  and  also  the  necessary  wearing  apparel  of  the  said  William 
Chaffers  and  his  family,  and  also  all  the  balance  and  surplus,  if  any, 
of  the  produce  or  money  which,  after  payment  and  satisfaction  of  all 
expenses,  and  discharge  of  the  mortgages  and  other  encumbrances 
affecting  the  same,  shall  or  may  become  due  and  payable  to  the  said 
William  Chaffers,  or  belong  to  him  on  his  said  freehold  property 
which  hath  been  conveyed  to  and  vested  in  the  said  John  Charles 
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Atkinson  and  John  Charles  Edward  Hewett  by  the  said  hereinbefore- 
recited  conveyance,  and  all  the  right,  title,  interest,  trust,  possession, 
property,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  William  Chaffers  into,  from,  and  out  of  the  said 
property,  goods,  chattels,  moneys,  effects,  and  premises,  together  with 
all  booKs,  writings,  deeds,  bills,  notes,  and  receipts,  papers  and 
vouchers,  touching  the  same,  or  any  part  thereof,  to  have  and  to  hold. 
receive,  take,  and  enjoy  all  and  singular  the  said  premises  hereby 
♦AQn  •'assigned,  or  intended  so  to  be,  unto  *and  bv  the  said  John 

J  Charles  Atkinson  and  John  Charles  Edward  Hewett,  iheii 
executors,  administrators,  and  assigjns,  henceforth  for  ever,  as  th^ir 
own  proper  goods,  chattels,  and  effects,  but  nevertheless  upon  anl 
for  the  trusts,  intents,  and  purposes  hereinafter  expressed  and  con- 
tained of  and  concerning  the  same  :  And  the  said  William  Chaffers, 
with  the  privity  of  the  said  persons  parties  hereto  of  the  third  part 
testified  as  aforesaid,  hath  made,  constituted,  and  appointed,  and  by 
these  presents  doth  make,  constitute,  and  appoint  the  said  John 
Charles  Atkinson  and  John  Charles  Edward  Hewett,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor,  and 
their  or  his  assigrns,  to  be  the  true  and  lawful  attorneys  or  attorney  of 
him  the  said  William  Chaffers,  his  executors  or  administrators,  to  ask, 
demand,  sue  for,  recover,  and  receive,  of  and  from  all  and  every  the  per- 
sons and  person  who  ought  to  pay  and  deliver  up  the  same,  all  and  sin- 
gular the  premises  hereby  assigned  or  intended  so  to  be,  and,  in  case  of 
non-payment  or  non-delivery  thereof,  or  any  part  thereof,  to  compound 
for  the  same,  or  submit  any  difference  regarding  thereto  to  arbitration, 
or  commence,  prosecute,  answer,  or  defend  any  action  or  actions,  suit 
or  suits,  at  law  or  in  equity  for  the  recovery  thereof,  or  any  part  thereof, 
Or  concerning  the  same,  and  upon  the  receipt  thereof,  or  of  any  part 
thereof,  to  give  releases  and  discharges  for  the  same,  and  to  constitate 
and  appoint  such  person  or  persons  to  act  under  them  the  said  attor- 
neys, or  any  or  either  of  them,  as  they  or  he  shall  think  necessary 
and  proper,  and  for  all  or  any  of  the  purposes  aforesaid  to  use  the 
name  or  names  of  the  said  William  Chaffers,  his  executors  or  adminis- 
trators, and  generally  to  act  in  and  about  the  premises  as  fully  and 
effectually  to  all  intents  and  purposes  as  he  the  said  William  Chaffers 
♦6921  *'^^o'^*  or  could  lawfully  ao  if  these  presents  had  not  been  made, 

-•  he  the  said  William  Chaffers  hereby  ratifying,  allowing,  and 
confirming  all  and  whatsoever  his  said  attorneys  and  attorney,  or  any 
person  or  persons  appointed  by  them  or  him  as  aforesaid,  shall  law- 
fully do  or  cause  to  be  done  in  or  about  the  premises,  agreeably  to 
the  true  intent  and  meaning  of  these  presents :  And  the  said  William 
Chaffers  doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  declare,  and  agree  with  and  to  the  said  John  Charles 
Atkinson  and  John  Charles  Edward  Hewett,  their  executors  and 
administrators,  that  he  the  said  William  Chaffers,  his  executors  or 
administrators,  shall  and  will  at  any  time  hereafter,  when  thereunto 
required  by  the  trustees  or  trustee  for  the  time  being  of  these  presents, 
and  at  the  costs  and  charges  of  the  said  trust-estate,  assign  to  the  said 
John  Charles  Atkinson  and  John  Charles  Edward  Hewett,  their 
executors,  administrators,  and  assigns,  or  other  the  trustees  or  trustee 
for  the  time  being  of  these  presents,  to  be  held   upon,  under,  and 
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subject  to  the  trasts  hereby  declared  of  and  concerning  the  premises 
hereby  assigned,  or  unto  such  person  or  persons  as  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  direct,  the  said  lease- 
hold premises  hereinbefore  mentioned,  and  all  his  the  said  William 
Chaffers's  estate,  term,  and  interest  therein ;  and  that  in  the  meantime 
the  said  leasehold  premises  may  be  deemed  to  be  subject  to  the  trusts 
hereinafter  declared :  And  it  is  hereby  agreed  and  declared  that  the 
said  John  Charles  Atkinson  and  John  Charles  Edward  Ilewett,  their 
executors,  administrators,  and  assigns,  shall  stand  possessed  of  the 
goods,  chattels,  moneys,  property,  eflFects,  and  premises  hereby  assigned, 
and  of  the  said  leasehold  premises,  upon  the  trusts  hereinafter  men- 
tioned, that  is  to  say,  Upon  trust  that  they  the  said  John  Charles 
^Atkinson  and  John  Charles  Edward  Hewett,  or  the  survivor  r*gQQ 
of  them,  or  the  executors  or  administrators  of  such  survivor,  •■ 
do  and  shall  forthwith,  or  at  such  time  or  times  as  they  or  he  in  their 
or  his  discretion  shall  think  proper,  call  in  and  compel  payment  of 
such  of  the  said  premises  as  consist  of  money  or  securities  for  money, 
or  sell,  assign,  transfer,  and  dispose  of  the  same  for  the  best  price 
that  can  be  reasonably  had  or  gotten  for  them,  and  do  and  shall  sell 
and  assign,  dispose  of,  and  convert  into  money  all  other  the  premises 
hereby  assigned  or  intended  so  to  be,  or  which  are  subject  to  the 
trusts  hereof,  for  the  best  price  or  prices  that  can  be  reasonably  had 
or  gotten  for  the  same :  And  it  is  hereby  agreed  and  declared  that 
such  sales  shall  be  made  either  by  public  auction  or  private  contract, 
or  partly  by  public  auction  and  partly  by  private  contract,  and  at 
such  periods  as  the  said  trustees  or  trustee  shall  think  fit:  And  it  is 
hereby  further  agreed  and  declared  that  the  said  John  Charles  Atkin- 
son and  John  Charles  Edward  Hewett,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  shall  stand  pos- 
sessed of  and  interested  in  all  and  every  the  sums  and  sum  of  money 
which  they  or  he  shall  receive  by  virtue  of  the  trusts  and  powers 
aforesaid,  and  of  and  in  the  sum  and  sums  of  money  to  arise  from  the 
sale  or  sales  of  the  hereditaments  and  premises  comprised  in  the  here- 
inbefore-recited indenture,  and  of  and  in  the  rents,  issues,  and  profits 
thereof  to  be  received  by  the  said  trustees  or  trustee,  upon  the  trusts 
hereinafter  mentioned,  that  is  to  say.  Upon  trust  that  they  the  said 
John  Charles  Atkinson  and  John  Charles  Edward  Ilewett,  and  the 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor, 
do  and  shall,  by,  with,  and  out  of  the  said  moneys,  retain  to  and  reim- 
burse themselves  and  himself,  and  pay  and  discharge,  all  costs,  charges, 
and  *expen8e8  which  they  or  he,  or  any  of  them,  have  paid,  sus-  r*gQ  i 
tained,  or  been  put  unto,  or  shall  or  may  pay,  sustain,  or  be  put  •■ 
unto,  or  which  the  said  William  ChaflFers  hath  sustained  or  been  put 
unto  in  or  about  and  also  preparatory  and  preliminary  to  the  preparing 
and  engrossing  of  these  presents,  and  procuring  the  execution  of  the 
same,  and  of  the  hereinbefore-recited  conveyance  of  the  said  freehold 
hereditaments,  and  otherwise  incidental  thereto,  or  in  or  about  the  ne- 
gotiations and  preparations  for  this  present  arrangement,  or  any  nego- 
tiations, preparations,  or  matters  in  reference  to  the  winding  up  of  the 
estate  of  the  said  William  Chaffers,  and  also  all  costs,  charges,  and 
expenses  attending  the  investigation  which  has  already  taken  place, 
and  any  future  or  subsequent  investigation  and  the  arrangement  of 
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the  affairs  of  the  said  William  Chaffers,  and  the  obtaining  the  consent 
of  the  said  several  creditors  thereto  and  to  join  in  and  execute  these 
presents,  and  all  disbursements  incident  thereto,  and  also  all  the  costs 
charges,  and  expenses  of  and  attending  the  perusing  and  approving  of 
these  presents  and  the  hereinbefore-recited  indenture  on  behalf  of  the 
general  body  of  creditors  of  the  said  William  Chaffers,  and  pay  and 
satisfy  the  solicitors,  accountants,  agents,  and  other  persons  employeii 
by  the  said  trustees  or  trustee  or  by  the  said  William  Chaffers,  all 
the  costs,  charges,  salaries,  and  expenses  for  investigating  the  accounta 
and  state  of  the  affairs  of  the  said  William  Chaffers,  and  preparing, 
engrossing,  and  procuring  the  execution  of  these  presents  and  the 
]iereinbefore-recited  indenture,  and  also  all  the  costs,  charges,  and  ex- 
penses of  and  attending  the  execution  of  the  trusts  of  these  presents 
and  of  the  hereinbefore-recited  indenture,  or  incident  thereto ;  and. 
after  payment  and  satisfaction  of  all  such  costs,  charges,  salaries,  and 
*fi<)51  ®^P®°^s»  ^^  ^°^  2\iA\\  apply  the  whole  or  a  competent  *pari 

-I  of  the  residue  of  the  said  moneys  in  payment  to  the  creditors 
of  the  said  William  Chaffers  of  the  debts  owing  to  them  respectively, 
rateably  and  in  proportion  to  the  amount  of  their  said  respective  dehts. 
but  with  such  and  the  same  rights  respectively  as  to  set-off.  matnal 
credit,  lien,  and  priority,  and  in  the  same  manner  in  all  res|3ects  as  if 
the  estate  were  distributed  in  bankruptcy;  and  do  and  shall  pay  the 
residue  or  surplus,  if  any,  of  the  saia  moneys  unto  the  said  William 
Chaffers,  his  executors,  administrators,  or  assigns:  And  it  is  hereby 
further  agreed  and  declared,  that  all  the  moneys  which  shall  be  re- 
ceived by  the  said  trustees  or  any  of  them  in  pursuance  of  the  trusts 
of  these  presents  and  of  the  hereinbefore-recited  indenture,  shall  be 
paid  by  them  into  the  banking-house  of  Herries,  Farquhar  &  Co.. 
and  placed  to  the  account  of  the  trustees  until  the  same  shall  amoont 
to  a  sufficient  sum  to  pay  a  dividend  of  2s.  %d.  in  the  ponnd  upon  all 
the  debts  of  the  said  William  Chaffers ;  and  that,  as  soon  as  the  same 
shall  amount  to  sufficient  to  pay  a  dividend  of  2s.  6cL  in  the  pooml 
upon  all  the  said  debts,  the  said  trustees  or  trustee  shall  pay  and 
divide  the  same  amongst  the  said  creditors,  their  executors,  adminis- 
trators, or  assigns,  until  their  several  debts  shall  be  fully  paid  and 
satisfied  or  the  said  trust  moneys  entirely  exhausted:  Provided, 
always,  and  it  is  hereby  declared  and  agreed,  that,  in  case  there  shall 
be  any  sum  or  sums  of  money  owing  by  the  said  William  Chaffers  on 
bills  or  otherwise  which  are  not  yet  become  payable,  the  trustees  or 
trustee  for  the  time  being  shall  pay  the  same  sums  of  money  or  a 
dividend  thereon,  on  being  allowed  discount  or  rebate  for  the  acceler- 
ation of  payment,  in  the  same  manner  as  if  the  said  sum  or  sums  had 
been  proved  or  claimed  under  an  adjudication  of  bankruptcy:  and  it 
ii  hereby  declared  that  all  claims  of  the  said  creditors  of  the  said 
*6961  *^^^''^i^"^  Chaffers  as  aforesaid  shall  be  verified  and  proved  by 

^  the  statutory  declaration  of  the  several  creditors,  statiog  the 
amount  and  consideration  of  the  same,  if  the  trustees  or  trustee  for 
the  time  being,  or  any  three  or  more  of  the  creditors  whose  aggregate 
admitted  claims  shall  amount  to  the  sum  of  100/.  or  upwai^s,  shall 
require  the  same;  and,  further,  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being  to  admit  any  person  or  persons 
a  creditor  or  creditors  under  or  by  virtue  of  these  presents  for  any 
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sum  or  sums  of  money  claimed  by  him,  her,  or  them  from  the  said 
William  Chaffers,  on  such  evidence  as  such  trustees  or  trustee  shall 
think  reasonable,  and  also  that,  notwithstanding  anything  hereinbefore 
contained,  the  trustees  or  trustee  for  the  time  being  shall  or  may  com- 
pound any  sum  or  sums  of  money  owing  or  claimed  to  be  owing  to 
the  said  William  Chaffers,  or  accept  part  thereof,  or  a  security  for  the 
same,  in  full  thereof,  or  give  further  time  for  payment  of  the  same : 
And  it  is  hereby  declared  and  agreed  between  and  by  the  said  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  trus- 
tees or  trustee  for  the  time  being  of  these  presents,  but  with  and  out 
of  any  money  which  shall  come  to  their  or  his  hands  .under  or  by 
virtue  of  these  presents,  to  pay  off  and  discharge  the  said  mortgage 
hereinbefore  mentioned,  or  any  lien  or  other  encumbrance  upon  the 
real  or  personal  estate  of  the  said  William  Chaffers,  or  to  redeem  any 
property  of  the  said  William  Chaffers  which  may  be  pledged,  not- 
withstanding that  the  money  so  to  be  applied  may  not  have  arisen 
from  the  estate  or  property  the  mortgage,  lien,  or  encumbrance  whereon, 
or  pledge  whereof,  shall  be  proposed  to  be  discharged :  And  it  is  hereby 
further  declared  and  agreed,  that,  in  case  any  dispute,  delay,  or  dilBculty 
shall  arise  between  the  said  trustees  or  trustee  and  any  creditor  or  credi- 
tors of  the  said  *  William  Chaffers,  then  and  in  that  case  the  full  rtaqy 
and  exclusive  power  of  determining  the  same  respectively  may  be  '■ 
referred  to  such  person  or  persons  as  the  said  trustees  or  trustee  for  the 
time  being  on  the  one  part,  and  the  said  creditor  or  creditors  on  the  other 
part,  shall  appoint  for  that  purpose ;  and  that  the  award  or  determina- 
tion of  the  person  or  persons  so  appointed  shall  be  final  and  conclusive 
on  all  persons  entitled  to  any  interest  under  these  presents;  and, 
further,  that  the  trustees  or  trustee  for  the  time  being  shall  or  may 
employ  the  said  William  Chaffers  or  any  other  person  or  persons  to 
assist  in  the  management,  sale  and  disposition,  and  collection  of  the 
produce  of  all  or  any  of  the  property  hereby  vested  in  the  said  trustees 
or  trustee,  and  also  to  settle  the  accounts  of  the  said  William  Chaffers, 
and  to  collect  the  credits  owing  to  the  said  William  Chaffers,  and  to 
give  or  allow  the  said  William  Chaffers  or  other  the  person  or  persons 
to  be  employed  as  aforesaid  such  salary  or  compensation  or  allowance 
by  wav  of  commission  as  the  said  trustees  or  trustee  for  the  time 
being  shall  think  reasonable ;  and,  in  case  it  shall  be  deemed  expedient 
or  advisable  to  bring  or  commence  or  to  defend  any  action  or  actions 
or  suit  or  suits  at  law  or  in  equity  concerning  the  said  trust-estates, 
the  said  trustees  or  trustee  for  the  time  being  shall  or  may  exercise 
their  or  his  discretion  in  commencing  or  defending  the  same,  and  shall 
and  may  retain  all  costs,  charges,  and  expenses  in  anywise  relating 
thereto  out  of  the  money  which  shall  be  received  by  him  and  them 
by  virtue  of  the  trusts  aforesaid :  And  it  is  hereby  agreed  and  declared 
that  the  receipts  or  receipt  of  the  said  trustees  or  trustee  for  the  time 
being  of  these  presents,  or  their  or  his  agents  or  attorney  acting  under 
them  or  him,  for  any  sum  or  sums  of  money  paid  to  them  or  him  by 
any  purchaser  or  other  person  by  virtue  of  these   presents,  shall 
effectually  discharge  the  persons  paying  the  same  from  the  necessity 
♦of  inquiring  into  and  the  liability  to  see  to  the  application   r^ggg 
thereof,  and  from  all  responsibility  in  respect  of  the  loss,  mis- 
application, or  non-application  thereof:  And  the  said  William  Chaffers 
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doth  hereby,  for  himself,   his  heirs,  executors,  and  administratoi?, 
covenant,  promise,  and  agree  with  and  to  the  said  John  Charles  At- 
kinson ana  John  Charles  Edward  Hewett,  their  execators,  administra- 
tors, and  assigns,  in  manner  following,  that  is  to  saj,  that  he  the  said 
William  Chaffers,  his  executors,  administrators,  and  assigns,  shall  not 
nor  will,  at  any  time  or  times  hereafter,  by  himself  or  themselve?, 
or  by  any  agent  or  agents,  receive  or  take  into  his  or  their  pos- 
session  any  of  the  premises  hereby  assigned  or  expressed  or  in- 
tended so  to  be,  or  release,  give  up,  or  discharge  the  same,  or  any  part 
thereof,  or  release  or  become  nonsuit  in  any  action  to  be  commenced 
or  brought  for  the  recovery  thereof,  without  the  consent  of  the  trustees 
or  trustee  for  the  time  being  under  these  presents,  in  writing,  first 
had  and  obtained,  nor  do,  commit,  or  suffer  any  act,  matter,  or  thing 
whatsoever  whereby  or  by  means  whereof  the  said  trustees  or  trustee 
shall  or  may  be  hindered  or  obstructed  from  receivinsr,  recovering, 
and  getting  in  the  said  premises,  or  any  of  them,  or  from  esecating 
the  trusts  and  powers  hereinbefore  mentioned ;  and  th«at  he  the  said 
William  Chaffers,  his  executors  or  administrators,  shall  not  nor  vill 
revoke  or  make  void  the  powers  and  authorities  hereby  granted  bj 
him,  but,  on  the  contrary,  he  and  they  shall  and  will,  upon  ever/ 
request  to  be  made  to  him  and  them  for  that  purpose,  do,  perform,  or 
execute,  or  cause  to  be  done,  performed,  or  executed,  all  such  further 
and  other  lawful  and  reasonable  acts,  deeds,  matters,  and  things  which 
the  said  trustees  or  trustee,  their  or  his  counsel,  shall  advise  or  require, 
for  the  better  and  more  speedily  and  effectually  recovering,  •re- 
ceiving, and  getting  in  the  said  premises  hereby  assigned,  and 
every  part  thereof,  and  carrying  into  execution  the  trusts  and  powers 
hereinbefore  mentioned ;  and  that  he  the  said  William  Chaffers  hath, 
at  or  before  the  time  of  executing  these  presents,  made  a  true  and 
faithful  disclosure  to  the  said  John  Charles  Atkinson  and  John  Charles 
Edward  Hewett  of  all  his  estates,  effects,  and  property,  and  that  he 
hath  not  withheld  or  embezzled  any  part  or  parts  thereof,  and  that 
the  statement  of  account  signed  by  the  said  William  Chaffers  and 
delivered  to  the  said  trustees  or  their  agent  at  or  before  the  time  of 
the  execution  of  these  presents  doth  contain  a  just  and  true  account 
of  all  the  estates  and  effects  and  of  all  debts  and  credits  of  the  said 
William  Chaffers,  as  far  as  it  is  in  the  power  of  the  said  William 
Chaffers  to  make  out  such  account,  and  that,  if  required,  he  will 
verify  and  attest  the.  same  account  by  a  solemn  declaration ;  and. 
further,  that  he  the  said  William  Chaffers  shall  and  will  at  all  times 
hereafler  when   thereunto  required,  make  such  discoveries  and  ex- 
planations of  his  affairs  as  the  trustees  or  trustee  for  the  time  being 
shall  require,  and  shall  aid  and  assist  the  said  trustees  or  trustee  for 
the  time  being  in  conducting  and  managing  the  concerns  of  the  saiil 
trust-estate  in  such  manner  as  to  the  said  trustees  or  trustee  shall  seem 
reasonable:  And  this  indenture  lastly  witnesseth  that  the  said  several 
persons  parties   hereto  of  the  third   part,  in   consideration   of  the 
premises,  have  severally  and  respectively,  and  every  and  each  of 
them,  for  himself,  his  heirs,  executors,  and  administrators,  hath,  and 
by  these  presents  do,  and  each  and  every  of  them  doth,  remise,  release, 
and  for  ever  quit  claim  unto  the  said  William  Chaffers,  his  heirs, 
executors,  and  administrators,  all  actions,  suits,  accounts^  reckonings, 


COMMON  BENCH  REPORTS.    (14  J.  SCOTT.     N.  S.)        699 

claims,  and  demands  whatsoever,  which  they,  any  or  either  of  them, 
their  or  any  *of  their  heirs,  executors,  or  administrators,  now  r^^n/^ 
have  or  hath  against  the  said  William  Chaflfers,  his  estate  or  L  '^^ 
effects,  for  or  by  means  or  on  account  of  all  and  every  or  any  of  the 
debts  due  or  owing  from  or  liabilities  by  him  to  them  on  any  account 
whatsoever :  Provided,  always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  to  these  presents,  that,  in  case  the 
said  William  ChaSers  shall  conceal  or  withhold  from  the  said  trustees 
or  creditors,  or  embezzle,  any  part  of  his  estate,  effects,  and  property, 
real  or  personal,  to  the  amount  or  value  of  10?.  or  upwards,  then  and 
in  either  of  such  cases  the  release  hereinbefore  contained  from  the 
said  several  creditors  to  the  said  William  Chaffers  shall  be  absolutely 
void  to  all  intents  and  purposes  whatsoever,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding:  Provided  also,  that,  in 
case  six  sevenths  in  number  and  value  of  the  creditors  of  the  said 
William  Chaffers  whose  debts  amount  to  101.  and  upwards  shall  not, 
by  themselves  or  by  their  respective  attorneys  or  agents  by  them 
respectively  thereunto  authorized,  duly  execute  these  presents  within 
the  space  of  three  calendar  months  next  after  the  date  hereof,  then 
and  in  such  case  these  presents  and  the  release  hereinbefore  contained 
to  the  said  William  Chaffers  from  his  said  several  creditors,  and  every 
other  article,  matter,  and  thing  herein  contained,  shall  cease,  detek-- 
mine,  and  be  utterly  void,  anything  herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding :  Provided  also,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties  to  these  presents, 
that,  if  the  said  John  Charles  Atkinson  and  John  Charles  Edward 
He  wett,  or  either  of  them,  or  any  future  trustee  to  be  appointed  in  their 
or  either  of  their  stead  or  place  as  hereinafter  is  mentioned,  or  their 
respective  heirs,  executors,  or  administrators,  shall  happen  to  die,  or 
*be  desirous  of  being  discharged  from,  or  refuse  or  decline  or  p^ni 
become  incapable  to  act  in,  the  trusts  hereby  in  them  reposed  •- 
as  aforesaid,  before  the  same  shall  be  fully  executed,  performed,  or 
discharged,  then  and  in  such  case,  and  when  and  as  often  as  the  same 
shall  happen,  it  shall  and  may  be  lawful  to  and  for  the  said  creditors 
of  the  said  William  Chaffers,  or  the  majority  of  them  in  value,  by  any 
writing  or  writings  to  be  executed  by  them  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses  from  time  to  time  to 
nominate,  constitute,  and  appoint  any  other  person  or  persons  to  be  a 
trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or  trustees  so 
dying,  or  desiring  to  be  discharged,  or  refusing,  declining,  or  becoming 
incapable  to  act  as  aforesaid ;  and  that,  when  and  as  often  as  any  new 
trustee  or  trustees  shall  be  nominated  as  aforesaid,  all  the  trust-estate, 
money,  and  premises  which  shall  be  then  vested  in  the  trustee  or 
trustees  so  dying  or  desiring  to  be  discharged,  or  refusing,  declining, 
or  becoming  incapable  to  act  as  aforesaid,  shall  be  thereupon,  with 
all  convenient  speed,  assigned  and  transferred  in  such  sort  and  manner 
and  so  as  the  same  shall  and  may  be  legally  and  effectually  vested  in 
such  new  trustee  or  trustees  either  alone  or  jointly  with  the  continu- 
ing trustee  or  trustees,  as  the  case  may  be,  upon  the  same  trusts  as 
are  hereinbefore  declared  of  and  concerning  the  same  trust-estate, 
moneys,  and  premises  respectively,  or  such  of  them  as  shall  or  may 
be  then  subsisting  and  capable  of  taking  effect:  And  it  is  hereby 
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farther  agreed  and  declared  by  and  between  the  parties  to  these 
presents,  that  every  such  new  trustee  shall  and  may  in  all  thiDgs  act 
and  assist  in  the  execution  of  the  trusts  to  which  he  shall  be  so 
appointed,  as  fully  and  effectually,  and  with  all  the  same  powers  and 
authorities  to  all  intents  and  purposes  whatsoever  as  if  he  had  ori^- 
*^0*>1  °^^^y  ^^  ^^^  ^y  *^l^®se  presents  been  nominated  a  trustee,  and 
'  ''^  as  the  said  John  Charles  Atkinson  and  John  Charles  Edward 
Hewett,  their  heirs,  executors,  administrators,  and  assigns  are  enabled 
to  do,  anything  hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding:  Provided  also,  and  it  is  hereby  declared,  that  the 
said  John  Charles  Atkinson  and  John  Charles  Edward  Hewett,  their 
respective  heirs,  executors,  administrators,  and  assigns,  and  other  the 
trustee  or  trustees  to  be  appointed  as  aforesaid,  and  each  and  every 
of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of  them, 
each  and  every  of  them,  shall  be  charged  and  chargeable  respectively 
only  for  such  moneys  as  they  shall  respectively  actually  receive  by 
virtue  of  the  trusts  hereby  in  them  reposed,  notwithstanding  his  or 
their  or  any  of  their  giving  or  signing,  or  joining  in  giving  or  signing, 
any  receipt  or  receipts  for  the  sake  of  conformity ;  and  any  one  or 
more  of  them  shall  not  be  answerable  or  accountable  for  the  other  or 
others  of  them,  or  for  the  acts,  deeds,  neglects,  or  defaults  of  the 
other  or  others  of  them,  but  each  and  every  of  them  only  for  his  and 
their  own  acts,  receipts,  neglects,  or  defaults  respectively;  and  that 
they  or  any  of  them  shall  not  be  answerable  or  accountable  for  any 
banker,  broker,  or  other  person  with  whom  or  in  whose  hands  or 
custody  any  part  of  the  said  trust  moneys  shall  or  may  be  deposited 
or  lodged  for  safe  custody,  or  for  any  attorney  or  agent  whom  they  or 
he  shall  or  may  employ  or  authorize  in  the  execution  of  the  trusts 
hereinbefore  mentioned,  nor  for  any  misfortune,  loss,  or  damage  which 
may  happen  in  the  execution  of  the  aforesaid  trusts,  or  in  relation 
thereto,  except  the  same  shall  happen  by  or  through  their  or  his  own 
wilful  default  respectively ;  and  also  that  it  shall  and  may  be  lawful 
to  and  for  the  said  trustees,  and  every  or  any  of  them,  their  and 
♦7031  ^^®^y  ^^  their  *heirs,  executors,  administrators,  or  assigns,  by 
^  and  out  of  the  moneys  which  shall  come  to  their  respective 
hands  by  virtue  of  the  trusts  aforesaid,  to  retain  io  and  reimburse 
himself  and  themselves  respectively,  and  also  to  allow  to  his  and  their 
co-trustee  and  co-trustees,  all  costs,  charges,  damages,  and  expenses 
which  they  or  any  of  them  shall  or  may  suffer,  sustain,  expend,  dis- 
burse, be  at,  and  be  put  unto,  in  or  about  the  execution  of  the  afore- 
said trusts,  or  in  relation  thereto ;  and,  especially,  it  is  hereby  agree! 
and  declared  that  it  shall  be  lawful  for  the  said  John  Charles  Atkin- 
son and  John  Charles  Edward  Hewett,  or  any  trustee  who  may  be 
an  auctioneer,  to  make  all  such  and  the  like  charges,  and  to  receive 
such  and  the  like  remuneration  and  emoluments  for  business  profes- 
sionally transacted  for  the  said  trust-estate  as  he  would  be  entitled  to 
make  and  receive  for  the  business  so  transacted  in  case  he  had  not 
been  a  trustee  appointed  by  these  presents,  any  rule  of  law  or  equity 
to  the  contrary  thereof  notwithstanding :  In  witness,"  &c.:  Averment, 
that  the  said  indenture  was  a  deed  of  arrangement  made  and  entered 
into  between  the  defendant,  then  being  a  trader  within  and  subject  to 
the  Bankrupt   Law  Consolidation  Act,   1849,   unable  to  meet  his 
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engagements  with  his  creditors,  and  who  had  suspended  payment,  and 
his  creditors,  touching  his  liabilities,  and  his  release  therefrom,  and 
the  distribution,  inspection,  conduct,  and  mode  of  winding  up  his 
estate,  and  was  then  signed  by  and  on  behalf  of  six  sevenths  in  num- 
ber and  value  of  his  creditors  whose  debts  amounted  to  10/.  and 
upwards,  every  such  creditor  being  accounted  a  creditor  in  value  in 
respect  of  such  amount  as  upon  an  account  fairly  stated,  after  allowing 
the  value  of  mortgaged  property,  and  all  other  such  available  securi- 
ties or  liens  from  the  defendant,  appeared  to  be  the  balance  due  to 
him  ;  that  the  plaintiff,  before  and  when  the  ^defendant  sus-  rmnQA 
pended  payment  as  aforesaid,  and  before  and  when  the  said  ^ 
deed  was  made,  was  a  creditor  of  the  defendant  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned  ;  that  the  plaintiff  after- 
wards had  notice  from  the  defendant  of  his  suspension  of  payment, 
and  of  the  said  deed ;  that  three  calendar  months  had  elapsed  after 
such  notice  and  before  this  suit ;  that  the  defendant  and  the  said  trus- 
tees, and  all  persons  parties  to  the  said  deed,  had  always  been  ready 
and  willing  to  permit  the  plaintiff,  so  being  and  as  such  creditor,  to 
become  a  party  to  the  said  deed  of  the  third  part,  and  to  participate  in 
the  benefits  thereof,  whereof  the  plaintiff  had  always  had  notice ;  that 
the  defendant  was  such  trader,  and  resided  and  carried  on  business  as 
such  trader  for  six  calendar  months  next  immediately  preceding  his 
said  suspension  of  payment  and  the  date  and  execution  of  the  said 
deed,  within  the  district  of  the  Court  of  Bankruptcy  for  the  London 
district :  that  all  things  and  events  had  been  done  and  happened  to 
render  the  said  deed  effectual  and  obligatory  on  the  plaintiff  as  a 
creditor  who  had  not  signed  the  same,  within  the  true  intent  and 
meaning  of  the  said  act ;  and  that  the  defendant  was  and  is  by  the 
said  deed,  and  the  several  provisions  and  the  operation  of  the  said  act, 
released  and  discharged  from  the  supposed  causes  of  action. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  deed  set  out  in  the  third  plea  was  not 
obligatory  upon  a  creditor  who  has  not  signed  the  same,  and  that  the 
defendant  was  not  thereby  released  and  discharged  from  the  causes 
of  action  in  the  declaration  mentioned."    Joinder. 

Haye8,  Serjt.  (with  whom  was  Barnard),  in  support  of  the  demurrer. 
The  question  turns  upon  the  224th  section  of  the  Bankrupt  Act,  1849, 
12  &  13  Vict.  c.  106.  *The  deed  set  out  in  the  plea  purports  r«7Q5 
to  be  a  conveyance  to  trustees  of  all  the  personal  estate  of  the  ^ 
debtor,  with  the  exception  of  certain  leasehold  premises  held  by  him, 
and  also  the  necessary  wearing  apparel  of  himself  and  his  family, 
without  qualification.  Shortly  after  the  elaborate  discussion  of  Tet- 
ley  V.  Taylor,  1  Ellis  &  B.  521  (E.  C.  L.  R.  vol.  72),  the  Court  of 
Queen's  Bench  had  before  them  a  case  of  Cooper  v.  Thornton,  1  Ellis 
&  B.  644,  where  they  held  that  a  deed  signed  by  six-sevenths  of  credi- 
tors to  the  amount  of  101.  and  upwards  was  not  valid  under  this 
statute,  though  it  conveyed  the  debtor's  whole  estate  to  trustees,  if  it 
empowered  them  to  give  back  to  the  debtor  effects  to  the  value  of  20/. 
And  in  March  v.  Warwick,  1  Hurlst.  &  N.  158,  it  was  distinctly  held 
by  the  Court  of  Exchequer  that  a  deed  which  excepts  from  the  assign- 
ment the  wearing  apparel  of  the  debtor  and  his  family,  is  void.  Worl- 
ledge,  in  argument,  tnen  said, — '^The  109th  section  authorizes  a  mes 
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senger  acting  under  the  warrant  of  the  court  'to  seize  any  property 
of  the  bankrupt  (his  necessary  wearing  apparel  only  excepted).'    So, 
by  the  lo6th  section,  if  any  assignee  indebted  to  the  bankrupt's  estate 
become  bankrupt  and  obtain  his  certificate,  it  shall  have  the  effect 
only  of  freeing  his  person  from  imprisonment,  '  but  his  future  effects 
(his  tools  of  trade,  necessary  household  goods,  and  the  necessary  wear- 
ing apparel  of  himself,  his  wife,  and  children  excepted)  shall  remain 
liable,'  &c.     Again,  the  251st  section  declares  that  a  bankrupt  shall 
be  deemed  guilty  of  felony  who  shall  not  deliver  up  to  the  court  sach 
part  of  his  estate  'as  shall  be  in  his  possession,  custody,  and  power, 
(except  the  necessary  wearing  apparel  of  himself,  his  wife,  and  child- 
ren).'    In  like  manner,  the  common  law  makes  an  exception  as  to 
wearing  apparel.     An  innkeeper  has  a  lien  on  the  goods  of  his  guest, 
but  he  cannot  take  off  his  clothes:  Sunbolf  t;.  Alford,  3  M.  &W. 
*248."    But  Martin,  B.,  said :  "  Cooper  t*.  Thornton  decided 
that  a  deed  of  this  description  is  not  valid,  though  it  conveys 
the  debtor's  whole  estate  to  trustees,  if  it  empower  them  to  give  back 
to  the  debtor  effects  to  the  value  of  20Z."     [Byles,  J. — It  was  so  de- 
cided in  all  the  courts:  there  must  be  a  cessio  bonorum,  without  aay 
exception :  see  the  judgment  of  the  Exchequer  Chamber  in  Cruger  v. 
Dunlop,  7  Hurlst.  &  N.  525.    Then,  the  covenant  as  to  the  leasehold 
premises  in  Grafton  Street,  leaving  it  to  the  discretion  of  the  trustees 
to  take  an  assignment  or  not,  clearly  avoids  the  deed.     Then,  there 
,is  a  provision  for  stopping  costs  out  of  the  estate,  which  is  of  a  very 
extensive  description.    In  Irving  v.  Gray,  S  Hurlst.  &  N.  84,  the  pro- 
vision for  costs  was  *'for  the  payment  of  the  costs  and  expenses  of  and 
attending  the  preparation  of  the  deed  and  perusal  thereof,  and  the 
management  of  the  debtor's  affairs  between  the  meeting  of  the  credit- 
ors and  the  execution  of  the  deed,  or  relating  or  preparatory  to  the 
meeting  of  creditors,  and  incident  thereto  and  to  the  investigation  of 
the  affairs  since  the  debtor  stopped  payment."     Here,  the  provision 
as  to  costs  is  infinitely  more  extensive,  and  would  enable  any  creditor 
who  has  incurred  costs  in  abortive  negotiations  to  recover  those  costs 
in  full.     Further,  the  release  is  by  the  scheduled  creditors  only,  and 
not  binding  on  non-executing  creditors.     In  Legg  v.  Cheesebrongh,  5 
C.  B.  N.  S.  741  (E.  C.  L.  B.  vol.  94),  the  deed  contained  a  clause  by 
which  each  of  the  creditors  parties  to  or  bound  by  the  deed  covenanted 
not  to  sue,  impede,  or  molest  the  defendant;  and  then  followed  another 
clause  to  the  effect  that,  if  any  creditor  by  whom  or  on  whose  behalf 
the  deed  should  have  been  actually  executed  should  act  contrary  to  that 
covenant,  the  debtors  should  be  absolutely  discharged  from  all  claims 
and  demands  both  at  law  and  in  equity  by  such  creditor :  and  it  was 
^^7071  ^^'^  ^^^^  ^^^^  *latter  clause  was  not  binding  upon  the  plaintiff. 
^  — it  being  in  its  nature  merely  personal  to  the  individual  cre- 
ditors who  chose  to  sign  the  deed,  and  inapplicable  to  the  creditors 
in  general.    [WiLLES,  J. — Is  there  any  distinction  between  the  present 
case  and  Cooper  v,  Thornton  ?J     None  whatever. 

t/.  Broivnj  contrsl. — No  case  has  ever  yet  decided  that  a  deed  like 
this  is  void.  The  debtor  assigns  all  his  effects,  except  a  leasehold  at 
rack-rent,  which  is  of  no  value,  and  which  he  covenants  to  assign  if 
required,  and  except  the  necessary  wearing  apparel  of  himself  .and  his 
family.    In  March  v.  Warwick,  1  Hurlst.  &  N.  158,  the  Court  of  Ex- 
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chequer  did  not  decide  as  is  represented.  [Willes,  J. — Cooper  v.  • 
Thornton  is  not  in  point.  The  sheriff  under  a  fi.  fa.  cannot  take  a 
man's  coat;  neither  could  the  assignees  under  the  statutory  execution. 
In  Hardistey  v.  Barney,  Comb.  S56,  Holt,  C.  J.,  says:  "Upon  a  fi.  fa., 
the  sheriff  may  take  anything  but  wearing  clothes ;  nay,  if  the  party 
hath  two  gowns,  he  may  take  one  of  them."     So,  in  Sunbolf  v.  Alford, 

3  Exch.  248,  Parke,  B.,  says :  "Wearing  apparel  on  a  man's  person 
(even  if  it  does  not  extend  to  goods  in  the  possession  of  the  person) 
cannot  be  taken  under  a  fi.  fa.,  or  under  an  extent."]  When  the 
Court  of  Queen's  Bench  in  Tetley  v.  Taylor,  1  Ellis  &  B.  521  (E.  C. 
L.  R.  vol.  72),  laid  it  down  that  there  must  be  a  cessio  of  all  the  goods 
to  the  creditors,  it  must  be  understood  with  this  limitation, — all  that 
could  be  made  available  for  the  bankrupt's  creditors.    Snodin  v.  Boyce, 

4  Ilurlst.  &  N.  391,  is  no  authority  beyond  a  confirmation  of  March 
I'.  Warwick.  In  Cruger  v,  Dunlop,  7  Hurlst.  &  N.  625,  there  was  no 
exception  of  wearing  apparel :  several  exceptions  were  taken  to  the 
deed ;  and  it  does  not  very  clearly  appear  upon  which  of  them  the 
judgment  proceeded.  [WiLLES,  J. — That  case  certainly  has  nothing 
*to  do  with  this  point.]  As  to  the  leasehold,  the  trustees  made  r^iftng 
the  best  possible  arrangement  for  the  creditors,  by  taking  a  ^ 
covenant  from  the  debtor  to  assign  it  when  required, — a  course  which 
is  common  with  conveyancers  who  desire  to  have  the  security  of  a 
leasehold  without  the  encumbrance :  and  any  neglect  on  the  part  of 
ibe  trustees  is  amply  provided  against  by  the  229th  8ection.(a)  Lease- 
holds under  the  bankrupt  acts  do  not  vest  in  the  assignees,  unless  they 
do  something  to  manifest  their  election  to  take  to  them;  Copeland  v. 
iStephens,  1  B.  &  Aid.  593.  [Willes,  J. — And  see  Ringer  v.  Cann, 
3  M.  &  W.  343.(6)]  Then,  the  provision  as  to  costs  is  not  unreason- 
able :  it  is  only  applicable  to  the  costs  incurred  by  the  trustees  in  and 
about  the  arraugement.  Then,  as  to  the  release, — it  is  said  that  only 
enures  as  a  release  by  the  assenting  creditors,  "the  parties  of  the 
third  part."  The  deed  was  intended  to  operate  as  to  all  the  creditors: 
the  assignment  is  of  all  the  debtor's  estate  except  the  valueless  lease- 
hold and  the  necessary  wearing-apparel  of  the  debtor,  his  wife,  and 
children ;  and  the  ^trust  is  to  distribute  the  proceeds  rateably  p^Qa 
as  in  bankruptcy.     Below  the  release  there  is  this  proviso, —  *- 

"  Provided  also,  that,  in  case  six  sevenths  in  number  and  value  of  the 
creditors  of  the  said  William  Chaffers  whose  debts  amount  to  102.  and 
lip  wards,  shall  not  by  themselves  or  by  their  respective  attorneys  or 
agents,  &c.,  duly  execute  these  presents  within  the  space  of  three  calen- 
dar months  next  after  the  date  hereof,  then  and  in  such  case  these 
presents,  and  the  release  hereinbefore  contained  to  the  said  William 
Chaffers  from  his  said  several  creditors,  and  every  other  article,  mat- 

' ')  Which  enaeU,  <'tbat,  if  any  creditor  of  any  trader  shaU  be  desirous  to  show  that  the 
a  ituiniiitration  of  the  estate  of  such  trader  has  not  been  duly  conducted  in  conformity  with 
eucj  deed  or  memorandum  of  arrangement,  it  shall  be  lawfnl  for  him  to  apply  to  the  court  by 
petition,  supported  by  affidavit,  stating  any  facta  or  circumstances  to  show  that  such  adminis- 
traiion  has  not  been  duly  conducted,  and  thereapon  the  court  shall  hare  full  power  and  it  is 
hereby  fully  authorised  to  consider  the  sabject-matter  of  sncb  application,  and  if  it  shall  think 
fit  may  direct  any  inquiry,  and  in  such  manner  as  it  shall  think  proper,  into  the  subject  of 
•ach  application,  and  generally  may  make  such  order  and  exercise  such  jurisdiction  in  or  over 
the  subject-matter  of  such  application  and  the  costs  thereof  as  to  the  said  court  shaU  appear 
just." 

(6)  And  Ne  the  notea  to  Anriol  v.  Hills,  I  Smith's  Leading  Cases  748,  769. 
C.  B.  K.  B.,  VOL.  XIV.— 27 
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ter,  and  thing  herein  contained,  shall  cease,  determine,  and  be  utterly 
void."  In  Legg  v.  Cheesebrough,  the  covenant  not  to  sue  aflFected  to 
bind  "  each  of  the  creditors  parties  to  or  bound  by  the  deed :"  and 
Willes,  J.,  in  delivering  the  judgment  of  the  court,  said :  •*  The  dis- 
tinction is  carefully  made  by  the  language  of  the  instrument,  between 
such  creditors  as  are  to  be  bound  by  the  deed  and  such  as  actnally 
execute  it.  As  to  the  former,  the  deed  is  so  worded  that  they  do  do 
more  than  covenant  not  to  sue.  But,  as  to  the  latter,  the  bringing  an 
action  is  to  amount  to  a  defeasance.     It  was  argued,  however,  on  tbe 

f^art  of  the  defendants,  that  such  a  distinction  is  precluded  by  the 
anguage  of  the  224th  section,  which  says  that  every  such  deed  sball 
be  as  eftectual  and  obligatory  in  all  respects  on  all  the  creditors  who 
shall  not  have  signed  such  deed,  'as  if  they  had  actually  signed  the  same.' 
On  the  other  hand,  it  was  contended  that  the  clause  in  question  was 
in  its  very  nature  merely  personal  to  the  individual  creditors  who 
chose  to  sign  the  deed,  and  inapplicable  to  the  creditors  in  general. 
We  are  of  that  opinion.  The  expression  so  much  relied  upon  by  the 
defendants  is  used  only  to  describe  the  operation  and  effect  of  the 
power  given  to  the  majority  of  the  creditors  to  bind  the  minority, 
*7101  ^^^^  ^^^  ^intention  to  exercise  that  power  is  expressed  in  apt 
■'  words,  and  not  with  the  view  of  restraining  or  expanding  the 

S roper  meaning  of  the  words  which  have  actually  been  used."  [Willes. 
. — That  was  founded  upon  Macnaught  v.  Russell,  1  Hurlst.  &  N.  611.] 
Irving  V.  Gray,  8  Hurlst.  k  N.  84,  is  an  authority  in  favour  of  the 
defendant  upon  this  point.  [Byles,  J. — ^If  this  is  a  good  deed  under 
fl.  224,  and  the  release  executed  by  the  required  number,  why  argue 
this  point  ?] 

Hayes,  Serjt.,  in  reply. — March  v.  Warwick  and  Snodin  v.  Boyce 
are  precisely  in  point:  it  was  assumed  in  both  to  be  an  exception  of 
necessary  wearing  apparel.  In  March,  v.  Warwick,  it  was  averred  ia 
the  plea  that  the  debtor  had  no  more  wearing  apparel  than  was  neces- 
sary for  himself,  his  wife,  and  children.  [Bylks,  J. — ^Necessary 
wearing  apparel  would  be  practically  excepted  in  bankruptcy,  because 
the  messenger  would  nol  be  empowered  to  seize  it]  This  provision  is 
not  confined  to  what  is  in  actual  use.  [Willes,  J. — It  was  said  in 
one  case,  that,  if  tlie  debtor  were  found  in  bed,  his  clothes  might  be 
taken.]  That  is  now  provided  for  by  statute.  In  Chitty's  Practice. 
11th  edit.  642,  it  is  said,  that,  *' before  the  8  &  9  Vict.  c.  127,  tbe 
general  rule  of  law  was,  that  the  sheriff  might  seize  and  sell  all  the 
personal  goods  and  chattels  belonging  to  the  defendant  that  he  could 
find,  and  which  could  be  sold,  with  the  exception  of  wearing  apparel 
arctually  in  use,  and  perhaps  goods  in  the  personal  possession  of  the 
defendant.  By  that  act,  s.  8,  after  reciting  that '  it  is  expedient  to 
protect  the  actual  necessaries  of  or  belonging  to  judgment-debtors 
from  being  seized  in  execution,'  it  is  enacted,  '  that,  from  and  after  the 
passing  of  this  act,  the  wearing  apparel  and  bedding  of  any  judgment' 
debtor,  or  his  family,  and  the  tools  or  implements  of  his  trade,  the  valae 
"^7111  ^^  ^"^^  apparel,  *bedding,  tools,  and  implements  not  exceeding  io 
-*  the  whole  the  value  of  5/.,  shall  not  be  liable  to  seizure  under  any 
execution  or  order  of  any  court  against  his  goods  and  chattels.^ "  The 
exclusion  of  the  leasehold  property  clearly  vitiates  the  deed:-  the  objec- 
tion is  not  removed,  either  by  the  mere  statement  that  it  is  of  no 
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value,  or  by  the  covenant  to  assign  it  when  required  by  the  trustees 
80  to  do.  As  to  the  costs,  the  provision  is  not  limited  in  the  way 
suggested :  it  is  not  confined  to  the  costs  of  and  incidental  to  the  prct 
paration  of  the  deed  and  the  getting  in  the  estate.  [Erle,  C.  J. — All 
the  costs  have  reference  to  turning  the  property  into  assets.]  Not 
necessarily  so.  ''Perusing  and  approving  these  presents"  would 
include  expenses  incurred  by  any  creditor  who  placed  the  deed  before 
a  conveyancer  for  advice  as  to  whether  he  should  sign  it  or  not. 
[  WiLLES,  J. — I  think  this  objection  is  met  by  the  case  of  Irving  v.  Gray.] 
In  Gardner  v.  Chapman,  8  C.  B.  N.  S.  817  (E.  C.  L.  R  vol.  98),  a  composi- 
tion-deed made  in  alleged  pursuance  of  the  224th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  contained  a  clause  which  was  to  oper- 
ate to  defeat  any  action  brought  by  a  creditor, — whether  one  who  had 
executed  the  deed  or  not, — -by  making  the  bringing  of  such  action 
ipso  facto  a  release  and  forfeiture  of  the  debt;  and  also  a  clause 
enabling  any  creditor,  by  leave  of  the  inspectors,  notwithstanding  the 
former  provision,  to  bring  an  action,  and,  in  case  of  success,  to  receive 
dividends  upon  the  amount  recovered.  And  it  was  held  that  the 
operation  of  these  clauses  was,  to  establish  a  double  inequality,  first, 
in  respect  of  the  power  of  the  inspectors  to  allow  an  action,  or  not,  at 
their  discretion, — secondly,  in  respect  of  the  possible  mis-application 
of  the  assets  in  payment  of  the  costs  of  such  creditors  as  might  by 
leave  of  the  inspectors  bring  actions  and  recover  judgment :  and  con- 
sequently that  the  deed  was  not  valid.  *[Willics,  J. — That  r^yi  o 
case  has  no  application  here.]  The  release  in  terms  does  not  ^ 
purport  to  bind  the  general  body  of  creditors,  but  only  those  who 
sign  the  deed. 

Erle,  C.  J. — I  am  of  opinion  that  this  is  a  valid  deed,  and  that 
consequently  the  defendant  is  entitled  to  judgment.  The  plaintiff 
sues  the  defendant  as  the  acceptor  of  certain  bills  of  exchange.  The 
defendant  pleads  that  the  causes  of  action  accrued  after  the  Bank- 
ruptcy Act,  1849,  jand  before  the  Bankruptcy  Act,  1861,  that  a  deed 
was  made  between  him  and  the  requisite  number  of  his  creditors 
under  the  first-mentioned  act,  and  that  all  things  were  done  and  hap- 
pened to  render  the  deed  effectual  and  obligatory  on  the  plaintiff  as  a 
creditor  who  had  not  signed  the  same,  within  the  true  intent  and 
meaning  of  the  act,  and  that  the  defendant  was  by  operation  of  the 
deed  and  the  provisions  of  the  act  discharged  from  the  causes  of  ac- 
tion. Our  judgment  turns  upon  the  question  whether  the  deed  has 
complied  with  the  requisitions  of  the  224th  section.  Looking  at  the 
terms  of  the  statute,  and  at  the  series  of  decisions  upon  it,  the  general 
intent  was,  that  a  trader  unable  to  tneet  his  engagements  might  avoid 
going  through  the  court  of  bankruptcy  if  he  could  come  to  an  arrange- 
ment with  six-sevenths  in  number  and  value  of  his  creditors  to  maKe 
over  to  trustees  all  his  available  assets,  upon  trust  for  the  equal  bene- 
fit of  all  his  creditors.  The  first  three  objections  relied  upon  by  the 
plaintiff  are,  that  the  deed  is  void  because  it  does  not  purport  to 
assign  to  the  trustees  all  the  available  assets  of  the  debtor ;  and  the 
fourth  is,  that  the  release  at  all  events  did  not  bind  non-executing 
creditors,  but  was  in  terms  confined  to  the  parties  of  the  third  part. 
I  am  of  opinion  that  all  the  objections  fail. 
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*71  ^1  ^^^^  ^^  ^^^  argument  has  tamed  upon  the  question  *whetber 
J  the  deed  was  void  by  reason  of  the  exception  of  the  necessary 
wearing  apparel  of  the  debtor,  his  wife,  and  family.  Can  he  be  said 
to  have  done  what  the  legislature  requires  of  him,  when  be  has 
reserved  to  himself  the  necessary  wearing  apparel  of  himself  and 
family  ?  It  seems  to  me  that  that  objection  is  not  tenable.  From  the 
earliest  Bankruptcy  Act  to  the  present  time,  as  far  as  we  can  discoyer, 
the  necessary  wearing  apparel  of  the  bankrupt  and  his  family  has  not 
been  taken  from  him,  from  a  principle  of  humanity  and  civilizatioD. 
In  all  the  statutes  (though  in  some  of  them  not  expressly)  the  excep- 
tion has  been  recognised,  because  the  necessary  wearing  apparel  has 
been  excepted  from  the  order  to  the  messenger  to  seize  the  bankrupt's 
property ;  and  the  bankrupt  has  not  been  held  liable  to  an  indictment 
for  keeping  back  necessary  wearing  apparel.  Here,  all  the  debtor's 
available  assets  have  been  assigned  ;  and  it  would  be  idle  to  call  upou 
him  to  assign  that  which  is  valueless.  The  case  has  not  been  mucti 
argued  before  us  on  principle;  but  it  has  been  rested  entirely  upon 
the  authorities,  beginning  with  Tetley  v.  Taylor,  1  Ellis  &  B.  521, 
where  it  was  held  that  the  deed,  to  be  valid,  must  contain  a  cessio 
bonorum,  and  coming  down  to  some  still  more  recent  cases  which 
have  been  verv  strongly  pressed.  One  of  these  was  Cooper  v.  Thorn- 
ton, 1  Ellis  &*B.  544  (E.  C.  L.  R.  vol.  72),  where  it  was  held  that  a 
deed  conveying  the  whole  of  the  debtor's  property  was  invalid  because 
it  empowered  the  trustees  to  give  back  to  the  debtor  effects  to  the 
value  of  20?.  March  v.  Warwick,  1  Hurlst.  &  N.  158,  where  it  was 
held  that  a  deed  which  excepted  from  the  assignment  the  wearing 
apparel  of  the  debtor  and  his  family  was  void,  was  also  relied  on.  I  admit 
that  there  is  no  distinction  between  that  case  and  this,  save  that  here 
the  word  "  necessary"  is  introduced.  This  at  first  might  be  thought 
♦7141  *^  ^^  *  shadowy  *distinction,  though  wearing  apparel  maj 
-•  sometimes  consist  of  things  of  very  large  value.  The  deed 
in  March  v.  Warwick  was  attempted  to  be  propped  up  by  an  aver- 
ment that  the  debtor  possessed  no  wearing  apparel  that  was  not  neces- 
sary for  himself  and  his  family :  but  I  think  the  court  was  justified  in 
holding  that  the  deed  must  be  valid  at  the  time  of  its  execution,  ani 
that  it  was  no  part  of  their  province  to  institute  an  inquiry  into  the 
value.  I  distinguish  the  case,  because,  though  I  must  confess  that  mv 
mind  does  not  go  along  with  the  decision,  nevertheless,  sitting  in  a  coart 
of  co-ordinate  jurisdiction,  I  am  bound  by  it.  But  "  wearing  apparef 
may  be  a  very  different  description  of  property  from  "  necessary  wear- 
ing apparel.*^  The  case  which  seems  to  me  to  be  the  strongest  is 
Snodin  v.  Boyce,  4  Hurlst.  &  N.  391,  where  a  deed  which  provide! 
for  the  distribution  of  the  debtor's  estate  in  the  same  manner  '*as  if 
he  had  become  bankrupt"  on  a  certain  day,  was  held  void, — ^since  a  dee-i 
(;f  arrangement  must  provide  for  the  distribution  of  all  the  debtor's 
estate,  but  a  bankrupt  is  entitled  to  retain  certain  excepted  articles. 
The  judgment  of  the  majority  of  the  court  is,  that,  March  v.  Warwick 
having  held  that  a  deed  of  arrangement  which  excepts  from  the 
assignment  the  wearing  apparel  of  the  debtor  and  his  family  is  void, 
and  Cooper  v.  Thornton  having  held  that  a  deed  which  conveys  the 
whole  of  the  debtor's  estate  to  trustees,  but  empowers  them  to  give 
back  to  the  debtor  effects  to  the  value  of  20/,  was  also  void,— those 
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two  cases  taken  together  decided  the  case  in  hand.  Honestly  intend- 
ing to  carry  out  the  views  of  the  legislature,  I  must  confess  it  would 
be  entirely  repugnant  to  my  notions  to  hold  that  a  deed  excepting 
necessary  wearing  apparel  was  void  on  that  account.  But,  if  this  had 
been  distinctly  decided  in  any  case,  I  should  have  felt  myself  bound. 
*But,  as  the  authorities  stand,  I  feel  at  liberty  to  make  this  rft7|* 
distinction  between  **  wearing  apparel"  and  "necessary  wearing  L  '  ^^ 
apparel,"  and  to  hold  that  the  exception  of  the  latter  does  not  vitiate 
the  deed. 

Then,  as  to  the  leasehold, — the  deed  contains  a  recital  that  tli« 
debtor.'* has  no  leasehold  property  except  a  me&suage  or  tenement 
known  as  No.  14,  Grafton  Street,  Bond  Street,  and  which  is  helH  hv 
him  for  a  term  of  twenty-one  years  from  the  29th  of  September,  18  ».'>, 
at  a  yearly  rent  of  2252.  6^.,  being  in  fact  a  rack-rent,  and  the  said 
property  is  therefore  of  itself  of  no  value;  and  that,  upon  considera- 
tion of  the  circumstances  last  mentioned,  it  has  been  determined  and 
agreed  that  the  said  leasehold  property  shall  not  at  present  be  actually 
assigned  by  the  said  debtor,  but  that  he  shall  enter  into  the  covenant 
hereinafter  contained  to  assigDii;.'ihe  same  when  required  by  the  trus- 
tees." Then  the  operative  part  of  the  deed  excepts  "  the  said  leasehold 
premises  hereinafter  covenanted  to  be  assignea ;"  and  then  follows  a 
formal  covenant  on  the  part  of  the  debtor  to  assign  the  leasehold  when 
thereunto  required.  Is  the  deed  void  because  that  leasehold  property 
is  excepted  ?  Now,  the  whole  of  the  eflfects  of  the  debtor  are  required 
to  be  assigned  for  profitable  distribution.  If  a  leasehold  at  rack-rent 
is  assigned,  every  one  who  knows  anything  of  that  description  of 
property  knows  that  it  may  become  a  burthen  instead  of  a  benefit  to 
the  creditors,  sfnd  possibly  might  absorb  all  the  other  assets.  The 
con-veyancer  who  drew  this  deed,  by  taking  a  covenant  to  assign 
instead  of  an  assignment,  consulted  the  interests  of  the  creditors^  and 
fulfilled  the  intention  of  the  legislature,  by  making  the  debtor  convey 
all  his  available  property,  notwithstanding  the  exception  of  the  lease- 
hold. Whatever  is  held  at  the  will  of  the  trustees,  is  virtually  con- 
veyed to  them.  I  cannot  think  the  deed  *void  merely  because  r^^i^ 
the  care  and  skill  and  forethought  of  their  conveyancer  has  cast  ^ 
round  the  trustees  this  shield  of  protection  against  that  which  might 
become  a  source  of  considerable  loss. 

The  deed  is  further  impeached  by  reason  of  the  provision  therein 
for  the  payment  of  costs.  I  have  looked  very  carefully  at  the  words 
of  the  deed,  and  I  think  that  every  one  of  the  classes  of  costs  therein 
mentioned  is  incidental  to  the  management  of  the  estate  and  the 
turning  it  into  money  and  distributing  it  amongst  the  creditors, — 
costs  which  of  necessity  must  be  provided  for.  One  part  which  is 
objected  to,  is,  that  which  speaks  of  "  any  negotiations,  preparations, 
or  matters  in  reference  to  the  winding  up  of  the  estate  of  the  debtor," 
&c.  This,  it  is  said,  may  relate  to  former  abortive  attempts  at  winding 
up  the  affairs  of  the  debtor  wholly  disconnected  with  the  present 
arrangement.  But,  construing  the  language  of  the  deed  ut  res  magis 
valeat  quam  pereat,  it  means  costs  and  expenses  incidental  to  the 
winding  up  the  estate  in  connection  with  this  present  arrangement. 
If  the  preparations  referred  to  eventuated  in  this  deed,  I  think  the 
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trustees  may  well  call  that  a  preparation  for  this  winding  up.    These 
three  objections,  therefore,  in  my  opinion  wholly  fail. 

As  to  the  remaining  objection, — The  deed,  to  be  a  valid  deed 
within  s.  224  of  the  Bankruptcy  Act  of  1849,  must  be  for  the  benefit 
of  all  the  creditors,  and  all  must  release  their  debts.  Bat  it  is  not 
necessary  that  all  who  release  should  sign  the  deed.  If  that  were  so. 
the  221th  section  would  have  been  unnecessary.  We  are  bouod  to 
see  that  the  deed  is  for  the  benefit  of  all  the  creditors,  that  all  have 
the  power  of  coming  in  under  it.  The  deed  commences  in  the  usual 
manner.  The  parties  are,  the  debtor  of  the  first  part,  the  trustees  of 
^—.^^  the  second  part,  and  "the  several  persons,  'creditors,  whose 
'  *  -'  names,  &c.,  are  mentioned  and  set  forth  in  the  schedule  there- 
under  written"  of  the  third  part, — the  parties  contemplated  being  the 
general  body  of  the  creditors.  The  debtor  assigns  to  the  trustees  all 
his  available  estate  and  efiects,  subject  to  the  exceptions  already  par 
ticularly  alluded  to.  They  are  to  convert  all  the  property  into  monev, 
and,  after  payment  of  charges,  apply  the  residue  of  the  proceeds  "  in 
payment  to  the  creditors  of  the  debts  owing  to  them  respectively, 
rateably  and  in  proportion  to  the  l^nount  of  their  said  respective 
debts,  but  with  such  and  the  same  rights  respectively  as  to  setofl^ 
mutual  credit,  lien,  and  priority,  and  in  the  same  manner  in  all 
respects  as  if  the  estate  were  distributed  in  bankruptcy."  It  is, 
therefore,  clearly,  a  deed  for  the  benefit  of  all  the  creditors.  Then 
comes  the  release,  which  purports  to  be  by  "  the  said  several  persons 
parties  hereto  of  the  third  part."  At  the  time  the  deed  was  executed 
by  the  debtor  and  by  the  trustees,  there  would  be  no  names  under- 
written as  parties  of  the  third  part.  There  is  nothing  to  exclude  an? 
creditor:  all  had  power  to  come  in  and  execute  the  de^*and  so  become 
releasing  parties.  There  is  no  stipulation  as  to  non-molestation,  to 
bring  this  within  any  of  the  cases  referred  to.  And  there  is  a  proviso. 
"  that,  in  case  six  sevenths  in  number  and  value  of  the  creditors  whose 
debts  amount  to  lOZ.  and  upwards  shall  not,  by  themselves  or  by  their 
respective  attorneys  or  agents,  duly  execute  these  presents  within  the 
space  of  three  calendar  months  after  the  date  hereof,  then  and  in  such 
case  these  presents  and  the  release  hereinbefore  contained  to  the 
debtor  from  his  said  several  creditors,  and  every  other  article,  matter, 
and  thing  herein  contained,  shall  cease,  determine,  and  be  utterlj 
void,"  &c.  Six-sevenths  have  come  in  and  executed  the  deed:  and 
^''ISl  ^^®  deed,  in  my  judgment,  complies  with  the  conditions  *and 
^  requirements  of  the  224th  section  of  the  Bankrupt  Act  of  1849, 
and  is  by  virtue  of  that  section  to  be  "as  effectual  and  obligatorjia 
all  respects  upon  all  the  creditors  who  shall  not  have  signed  the  deed,  as 
if  they  had  duly  signed  the  same."  Six-sevenths  in  number  and 
value  having  signed,  the  remaining  seventh  are  to  be  taken  as  having 
lagned  also.  ' 

Notwithstanding,  therefore,  the  able  argument  of  my  Brother 
Hayes,  I  feel  compelled  to  come  to  the  conclusion  that  the  deed  is 
a  valid  deed,  and  that  consequently  the  defendant  is  entitled  to 
judgment. 

Williams,  J.,  and  Willes,  J.,  concurred. 

Btles,  J. — I  am  of  the  same  opinion.  In  Ilderton  r.  Castriqnc, 
.ant^,  p.  106,  two  cases,  of  Ellis  v.  Ollave,  3  Salk.  60,  and  Feltham  r. 
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Cudworth,  2  Lord  Raym.  760,  8  Salk.  59,  Comyns  112.  7  Mod.  10, 
which  occurred  upon  the  statute  8  &  9  W.  8,  c.  18,  are  referred  to  by 
Mr.  Mellish  in  argument,  as  well  as  Comyns's  Digest,  Pleader  (2  G.  6.), 
and  which  authorities  appear  to  me  to  be  very  much  to  the  purpose 
here.  By  the  terms  of  this  deed,  every  creditor  may  take  advantage 
of  it:  none  are  excluded.  The  requisite  number  having  executed  it, 
the  statute  releases  the  debtor,  and  he  requires  no  better  or  other 
release.  Judgment  for  the  defendant 


*FARN  WORTH  and  Another  v.  HYDE.    May  28.       [»719 

A  mandsmos  will  sot  in  general  be  granted  for  the  examination  of  witneues  in  one  of  the 
British  eolonies,  where  the  same  end  may  be  attained  bj  the  less  ezpensire  and  less  dilatoiy 
proceeding  bj  commission. 

Sir  6.  Honyman,  in  Easter  Term  last,  obtained  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  a  writ  in  the  nature  of  a  man- 
damus should  not  issue,  in  the  usual  form,  directed  to  the  Chief 
Justice  and  the  other  judges  of  the  Supreme  Court  of  Judicature  at 
Quebec,  for  the  examination  of  witnesses  on  the  part  of  the  defendant 
in  this  cause  resident  within \he  jurisdiction  of  the  said  court;  and 
that  the  costs  of  and  incidental  thereto  and  of  the  proceedings  to  be 
taken  thereunder  should  be  costs  in  the  cause;  and  that  the  trial 
should  be  postponed  until  the  return  of  the  writ.  The  action  was 
upon  a  policy. 

A  summons  had  been  taken  out  on  the  part  of  the  plainti£&  for  a 
commission  to  examine  witnesses  at  Quebec,  but  was  ordered  to  stand 
over  to  come  on  with  the  defendant's  application  for  a  mandamus. 

Cohen  now  showed  cause. — The  court  will  not  sanction  the  more 
dilatory  and  expensive  proceeding  by  mandamus,  when  the  same 
result  may  be  obtained  by  a  commission.  The  1st  section  of  the  1 
W.  4,  c.  22,  reciting  the  13  G.  8,  c.  63,  which  authorized  the  issuing 
of  writs  of  mandamus  for  the  examination  of  witnesses  in  India, 
extends  the  provisions  of  that  act  to  *^  all  colonies,  islands,  plantations, 
and  places  under  the  dominion  of  His  Majestv  in  foreign  parts,  and  to 
the  judges  of  the  several  courts  therein,''  when  it  shall  appear  that 
the  examination  of  witnesses  under  a  writ  or  commission  issued  in 
pursuance  of  the  authority  hereby  given  will  be  necessary  or  con- 
ducive to  the  due  administration  of  justice  in  the  matter  wherein  such 
writ  shall  be  applied  for.  The  4th  section  empowers  *the  r«720 
court  '*  to  order  a  commission  to  issue  for  the  examination  of  ^ 
witnesses  on  oath  at  any  place  or  places  out  of  the  jurisdiction,  by 
interrogatories  or  otherwise,"  without  the  condition  in  s.  1.  Under  s. 
4  the  examination  may  be  taken  vivfi  voce,  if  it  be  shown  to  the  satis- 
faction of  the  court  that  such  a  mode  of  examination  will  be  more 
advisable :  Solaman  v.  Cohen,  15  Jurist  362.  One  of  the  difficulties 
attending  the  issuing  a  mandamus,  is,  that-  there  can  be  no  good 
return  to  the  writ  except  the  judge  delivers  it  to  a  special  messenger. 

Erle,  C.  J. — There  are  many  reasons  why  we  prefer  a  commission 
to  a  mandamus.  But,  at  the  same  time,  there  mav  be  circumstances 
which  would  render  an  examination  under  a  raanaamus  more  effica- 
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cious.  Let  a  commission  go,  and  a  writ  of  mandamus  also,  the  latter 
to  be  used  only  if  it  should  be  necessary.  The  costs  to  be  costs  in 
the  cause  unless  otherwise  ordered. 

The  rest  of  the  court  concurring,  Rule  accordingly. 


*721]  *KING  v.  RANDALL.    June  6. 

In  estimating  the  number  and  valae  of  the  assenting  creditors  to  a  deed  under  the  193d  Ht- 
tion  of  the  Bankruptcy  Act,  1861,  secured  as  well  as  unsecured  creditors  »re  to  be  taken  isto 
the  account 

Proceedings  to  outlawry  having  been  taken  against  the  defendant 
after  he  had  obtained  a  certificate  of  protection  on  the  filing  of  a  dwi 
or  instrument  '* of  conveyance,  composition,  and  release  by  which  his 
creditors  agreed  to  accept  and  receive  a  composition  of  Zs.  ia  the 
pound  on  their  several  and  respective  debts,"  payable  by  cerUia 
instalments,  pursuant  to  the  192d  section  of  the  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  134, 

Joyce  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
those  proceedings  should  not  be  set  aside. 

H,  James  showed  cause,  submitting  that  the  deed  was  void.— It 
appeared  that  the  aggregate  of  the  debts  of  the  defendant  was  alleged 
to  be  857Z.,  and  that  the  assenting  creditors  (of  the  required  number) 
representing  debts  to  the  amount  of  6851,  which  would  be  more  than 
three  fourths ;  but  that  secured  creditors  to  the  value  of  2831,  which 
would  make  the  aggregate  of  the  debts  1140t,  were  omitted.  He 
referred  to  Ex  parte  Godden,  In  re  Shettle,  82  Law  J.  Bankruptcy 
32,  where  it  was  held  by  the  Lords  Justices  that  secured  and  unse- 
cured creditors  are  to  be  taken  into  the  account,  both  being  comprised 
in  the  word  "  creditors"  in  s.  192. 

Joyce^  in  support  of  his  rule. — Secured  creditors  can  take  no  benefit 
under  the  deed.  It  was  held  by  the  Lord  Chancellor  in  Ex  parte 
Morgan,  In  re  Woodhouse,  32  Law  J.  Bankruptcy  15.  that  by  the 
197th  section  of  the  Bankruptcy  Act,  1861,  creditors  under  a  trust- 
*7221  ^^^  *^^®  ^°  ^^®  same  position  as  creditors  under  a  bankruptcy, 
-•  and  therefore,  if  they  hold  security,  they  cannot  prove  without 
allowing  the  value  thereof.  [Erle,  C.  J. — Ex  parte  Morgan  does  not 
conflict  with  Ex  parte  Godden.  The  Lord  Chancellor  did  not  mean 
to  express  any  disapprobation  of  the  rule  laid  down  by  the  LorJs 
Justices.]  At  all  events,  if  creditors  having  security  are  to  be  taken 
into  the  account  on  the  one  side,  thev  must  also  be  taken  on  the  other 
side.  And  here  it  appears  that  Robinson,  a  creditor  whose  debt  was 
295Z.  159.,  of  which  250^.  is  secured,  signs  the  deed  as  an  assentini^ 
creditor  for  the  unsecured  45?.  15^.  only.  Applying  the  rule  laid 
down  by  the  Lords  Justices  equally,  therefore,  the  required  number 
and  value  of  assents  has  been  given. 

Erle,  C.  J. — Assuming  Mr.  James  to  be  right  in  saying  that  the 
proportion  of  assenting  creditors  must  be  three  fourths  of  the  entire 
body  of  creditors  secured  as  well  as  unsecured,  I  think  Mr.  Joyce  is 
also  right  in  saying,  that,  if  secured  creditors  are  taken  into  accoant 
on  the  one  side,  they  must  also  be  taken  into  account  on  the  other. 
That  being  so,  Bobinson  will  stand  as  an  assenting  creditor  for  295t 


COMMON  BENCH  REPORTS.    (14  J.  SCOTT.    N.  S.)        722 

15^.  instead  of  46Z.  155.,  and  consequently  the  requisite  amouut  of 
assents  has  been  given  to  make  the  deed  good,  if  valid  in  other 
respects.  The  rule  will  therefore  be  absolute  to  stay  the  proceedings  in 
outlawry, — but  without  prejudice  to  any  proceedings  which  the  plain- 
tiff may  be  advised  to  take  to  set  aside  the  deed. 
The  rest  of  the  court  concurring, 

Rule  absolute  accordingly. 


*GINDER  V.  CURTIS.    June  12.  [*723 

It  is  a  matter  antirely  in  the  dlBoretion  of  an  arbitrator,  whether  he  will  or  will  not  postpone 
the  reference,  in  order  to  give  one  of  the  parties  an  opportanity  of  bringing  a  material  witness 
from  abroad.  And  the  ooort  will  not  Interfere  nnleis  the  eirenmstanoes  under  which  he  refaiee 
to  do  10  are  such  as  to  amoant  to  misoondact. 

Watkik"  Williams,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  award  made  in  this 
case  should  not  be  set  aside,  ''on  the  ground  of  the  legal  misconduct 
of  the  arbitrator  in  proceeding  with  the  arbitration  and  making  his 
award  without  waiting  further  for  the  return  of  the  defendant's  witness 
Wright" 

The  affidavit  upon  which  the  motion  was  founded,  stated  that  the 
action  was  brought  to  recover  a  balance  of  account  claimed  by  the 
plaintiff  to  be  due  to  him  as  master  of  the  ship  Queen  Bee,  in  respeq^ 
of  wages  and  disbursements  during  the  time  he  was  master  of  that 
vessel  on  her  voyage  from  London  to  Sydney  in  Australia,  thence  to 
China,  and  thence  to  London, — the  voyage  from  London  to  Sydney 
being  under  a  charter-party  with  the  emigration  commissioners  for 
the  conveyance  of  emigrants :  That,  on  the  6th  of  August  last,  the 
cause  and  all  matters  in  difference  between  the  parties  were  referred 
to  a  ship  and  ixisurance-broker  in  London :  That  the  principal  defence 
to  the  action  was  that  the  plaintiff  had  forfeited  all  claim  for  wages 
or  otherwise,  by  reason  of  his  misconduct  on  the  voyage,  and  particu- 
larly on  the  voyage  out  to  Sydney,  by  habits  of  intemperance,  and 
misconduct  towards  the  emigrants,  and  thereby  had  imperilled  the 
recovery  of  the  money  payable  under  the  charter-party :  That,  prior 
to  the  action  being  brought,  the  defendant's  attorney  had  an  interview 
with  John  Wright,  who  was  chief  officer  of  the  said  ship  during  the 
said  voyage,  and  took  down  in  writing  a  statement  from  him,  a  copy 
of  which  was  set  out,  as  follows: — "I  sailed  as  chief  officer  in  the 
ship  Queen  Bee,  under  the  command  *of  Captain  Ginder,  from  r^yQ j 
London,  on  a  voyage  to  Sydnev,  thence  to  Shanghai,  and  ^ 
thence  to  London.  The  vessel  had  on  board  two  hundred  and  seventy- 
eight  emigrants  and  about  400  tons  of  general  cargo.  During  thj 
voyage  from  London  to  Plymouth,  I  observed  that  the  said  Thomas 
Ginder  drank  very  freely,  but  was  not  during  that  period  incapable 
of  performing  his  duty  as  master.  The  ship  left  Plymouth  on  the 
28th  of  September,  1860,  for  Sydney.  During  the  whole  of  the 
voyage,  the  said  Thomas  Ginder  was  in  the  habit  of  drinking  very 
freely  in  the  morning,  sleeping  off  the  effects  of  liquor  in  the  after- 
noon, and  again  drinking  very  freely  in  the  evening.  Early  in  March, 
1861,  the  said  Thomas  Ginder  showed  symptoms  of  delirium  tremens, 
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and  on  the  18th  of  that  month  ha  became  so  violent,  in  consequence 
of  a  severe  attack  of  that  malady,  that,  by  desire  of  the  surgeon,  who 
stated  that  he  was  so  delirious  as  to  be  totally  unfit  to  fulfil  his  duties 
or  be  intrusted  with  the  command  of  the  vessel,  I,  with  the  assistance 
of  the  crew,  confined  him  in  his  cabin,  where  he  remained  the  whole 
of  the  voyage  to  Sydney :  and,  when  the  vessel  arrived  at  Sydney  on 
the  81st  of  March,  he  was  still  labouring  under  delirium  tremens; 
and  it  was  not  until  the  8th  of  April  last  that  he  was  able  to  resume 
his  duty,  and  he  immediately  began  to  resume  his  habit  of  drinking 
spirits  freely.  On  the  28th  of  June,  the  vessel  sailed  for  Shanghai, 
the  captain  drinking  during  the  whole  of  the  voyage.  By  the  charter- 
party,  under  which  the  ship  carried  a  cargo  of  coals  from  Sydney  lo 
Shanghai,  it  was  provided  that  101.  a  day  should  be  paid  for  demur- 
rage. The  master  neglected  to  apply  for  the  demurrage  as  it  became 
due,  and  this  neglect  resulted  in  a  loss  to  the  ship  of  190t  The 
vessel  returned  from  Shanghai  to  London,  and  the  master  continaed 
♦7*>51   ^^^^^^"8  freely  the  whole  time,  drinking  during  the  voyage  *o6 

-'  gallons  of  brandy,  besides  taking  the  usual  allowance  of  wine  and 
beer.  During  the  time  the  vessel  was  in  harbour  (six  months),  the 
master  was  ashore  every  day,  going  on  shore  at  about  9  o'clock  in 
the  morning,  and  returning  between  3  and  4  in  the  afternoon,  invari- 
ably exhibiting  signs  of  having  been  drinking  freely.  Inconsequence 
of  the  neglect  and  incapacity  of  the  master,  there  was  a  great  waste 
of  the  provisions  and  stores  of  the  ship,  and  also  considerable  insab- 
o'rdination  among  the  crew :"  That  the  defendant's  attorney  caused 
Mr.  Walcott,  the  secretary  to  the  emigration  commissioners  in  London, 
to  be  subpoenaed  for  the  purpose  of  producing  the  evidence  taken 
before  the  immigration  board  at  Sydney  on  an  inquiry  before  the 
board  upon  the  conduct  of  the  plaintiff  as  master  of  the  said  ship, 
and  also  the  report  of  the  board  on  such  inquiry :  That,  at  a  meeting 
of  the  29th  of  August  last,  this  evidence  and  report  were  tendered, 
but  objected  to  by  the  plaintiff's  attorney:  That,  at  a  subsequent 
meeting,  John  Wright  having  in  the  meantime  left  England  in  the 
steamship  Bobert  Lowe,  on  a  voyage  to  San  Francisco,  and  thence  to 
China,  the  defendant's  attornev  intimated  to  the  arbitrator  that  he 
should  be  under  the  necessity  of  applying  to  postpone  the  reference 
till  the  return  of  Wright  to  this  country :  That  the  plaintiff's  attorney 
then  offered  to  admit  the  evidence  taken  on  the  inquiry,  before  the 
immigration  board  at  Sydney  as  evidence  before  the  arbitrator,  bat 
the  defendant's  attorney  objected  to  that  as  a  substitute  for  Wright's 
evidence :  That,  the  arbitrator  proposing  to  read  the  evidence  on  the 
inquiry  for  his  information,  the  defendant's  attorney  consented  thereto: 
That,  at  a  meeting  held  on  the  27th  of  October  for  the  purpose  of 
discussing  the  propriety  of  a  postponement  until  the  return  of  Wright 
"^7261  ^^^  arbitrator,  having  heard  the  parties,  postponed  his  ^decision 

^  until  the  SOi]i,  when  he  assented  to  the  application,  stating  that 
he  considered  he  had  no  power  to  proceed  in  the  absence  of  evidence: 
That  the  plaintiff's  attorney  procured  the  arbitrator  to  make  an 
appointment  for  the  11th  of  February  last  to  proceed  with  the  refer- 
ence, which  he  did,  notwithstanding  the  remonstrance  of  the  defend- 
ant's attorney,  and,  on  the  authority  of  a  case  to  which  his  attention 
was  drawn,  on  the  23d  of  April  made  his  award  in  favour  of  the 
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plaintiff  for  298/.  6^.  lid,,  and  directed  that  all  the  costs  of  the  cause, 
the  reference,  and  the  award,  should  be  paid  by  the  defendant. 

Ch  Pollock  showed  cause. — The  refusal  of  the  arbitrator  to  further 
postpone  the  hearing,  is  no  ground  for  the  interference  of  the  court.  . 
The  most  that  can  be  said,  is,  that  he  has  exercised  an  unsound  dis* 
cretion.  If  he  had  waited  and  had  heard  Wright's  evidence,  he 
could  not  have  been  charged  with  misconduct  in  declining  to  give 
effect  to  it.  Besides,  Wright  was  examined  before  the  immigration 
board  at  Sydney, — the  evidebce  taken  before  whom  was  by  consent 
read  by  the  arbitrator:. and,  if  Wright  had  been  examined  again, 
and  swore  to  the  effect  stated  in  his  examination  taken  by  the  defend- 
ant's attorney,  his  evidence  would  be  contrary  to  what  he  and  all  the 
other  witnesses  stated  on  the  former  occasion. 

Williams,  in  support  of  his  rule. — The  arbitrator  having  once 
postponed  the  reference  in  consequence  of  the  absence  of  Wright,  he 
was  not  justified  in  proceeding  without  first  waiting  a  reasonable  time 
for  the  return  of  that  witness.  [Byles,  J. — To  sustain  your  rule,  you 
must  show  something  more  than  an  erroneous  exercise  of  discretion 
by  the  arbitrator:  there  must  be  something  amounting  to  legal  mis- 
conduct.] Hart  V.  Duke,  82  Law  J.  Q.  B.  55,  shows  that  the  conduct 
of  *the  arbitrator  here  is  such  as  would  have  induced  the  cpurt  r^nnj 
to  allow  the  submission  to  be  revoked.  Blackburn,  J.,  puts  it  ^ 
rather  on  the  ground  of  misdirection. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
An  arbitrator,  the  selected  tribunal  of  the  parties,  has  a  very  large 
discretion  intrusted  to  him.  Here,  the  right  of  the  plaintiff  as  cap- 
tain of  the  defendant's  vessel  to  be  paid  his  salary  and  disbursements 
was  put  in  issue  and  discussed  and  considered  before  the  arbitrator. 
In  October  it  was  proposed  that  the  matter  should  be  adjourned  for 
the  attendance  of  the  chief  officer,  who,  it  was  suggested,  could  give 
material  evidence  for  the  defendant.  The  arbitrator,  being  under  the 
impression  that  he  was  bound  to  wait,  consented  to  do  so.  Being  sub- 
sequently informed  that  he  was  under  no  legal  obligation  to  delay 
proceeding,  and  perhaps  thinking  he  had  waited  long  enough,  the 
arbitrator  intimates  that,  if  there  is  x\o  more  evidence  forthcoming,  he 
is  ready  to  make  his  award.  I  am  clearly  of  opinion  that  it  was  a 
matter  quite  in  the  discretion  of  the  arbitrator :  and  I  cannot  say  that 
he  has  exercised  it  improperly.  The  conduct  of  the  captain  seems  to 
have  been  the  subject  of  inquiry  before  the  immigration  board  at 
Sydney,  the  result  of  which  was  that  the  defendant  received  his  freight 
under  the  charter-party  entered  into  with  the  commissioners.  Under 
all  the  circumstances,  I  think  the  arbitrator  was  quite  justified  in 
saying  that  time  enough  had  been  allowed;  and  I  see  no  ground  for 
i:iterfering  with  his  discretion.  In  giving  this  judgment,  I  desire  not 
to  be  understood  as  sanctioning  the  notion  that  an  arbitrator  is  justi- 
fied in  refusing  relevant  evidence.  But,  under  the  circumstances  of 
this  case,  I  think  the  award  is  a  valid  award. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  costs. 
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*728]       *PEACOCK  and  Another  v.  PURSELL.    June  3. 

A.  received  from  B.,  m  eoIUteral  leourity  for  ft  debt,  ft  bill  drawn  by  C.  upon  D.,  uid  %i 
mftturitj  failed  to  preeent  it : — Held,  that  A/b  laohee  made  the  bill  eqairalent  to  pajneat  u 
between  A.  and  B. 

Thb  first  count  of  the  declaration  was  upon  a  bill  of  exchange  for 
302.,  payable  two  months  after  date,  and  drawn  by  one  Perry  upon 
and  accepted  by  one  Angerstein,  and  endorsed  by  Perry  to  the  de- 
fendant, and  by  the  defendant  to  the  plaintiff.  The  second  count  was 
for  goods  sold  and  delivered. 

The  pleas  to  the  first  count  traversed  the  endorsement,  the  present- 
ment, and  the  notice  of  dishonour  of  the  bill ;  and,  to  the  secon'I 
count,  the  defendant  pleaded,  as  to  802.,  parcel,  &c.,  that  the  plaintifts 
accepted  and  receivect  the  bill  for  and  on  account  of  the  debt  therein 
mentioned.    Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  It  appeared,  that,  in  March,  1862,  the  defendant, 
being  indebted  to  the  plaintiff  in  a  larger  sum  for  goods  sold  an«i 
delivered,  sent  them  the  bill  in  the  first  count  mentioned  as  part  pay- 
ment and  the  balance  in  cash.  The  plaintiffs,  however,  declined  to 
receive  the  bill,  when  the  defendant  said,  that,  if  they  would  not  ac- 
cept it  as  part  payment,  there  could  be  no  objection  to  their  retaining 
it  as  collateral  security.  The  plaintiffs  accordingly  kept  the  bill ;  and 
when  it  became  due  they  neglected  to  present  it,  or  to  give  notice  of 
dishonour. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintifii^ 
had  by  their  laches  deprived  themselves  of  all  remedy  against  the 
plaintiff. 

For  the  plaintiffs  it  was  insisted,  that,  though  they  might  have  lost 
their  remedy  upon  the  bill,  they  might  Still  go  for  the  consideration. 

The  learned  judge  nonsuited  the  plaintifis,  reserving  them  leave  to 
move. 

*7291  *^^'  James,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter 
-'  a  verdict  for  the  plaintiffs  .on  the  money  counts,  "  on  the  ground 
that  the  non*presentment  and  not  giving  notice  of  dishonour  of  the 
bill,  under  the  circumstances  under  which  it  was  delivered,  did  not 
satisfy  or  answer  the  plaintiffs'  claim.'' 

Pulling  showed  cause. — The  plaintiffs,  having  by  their  own  act 
made  the  security  unavailable,  cannot  now  turn  round  and  say  that 
they  did  not  receive  it  for  and  on  account  of  the  debt.  In  Crowe  v.  Clay, 
9  Exch.  604,  a  lost  bill  was  held  to  be  satisfaction.  Whether  the  bill 
was  originally  received  for  and  on  account  of  the  debt,  or  as  a  collate- 
ral security,  is  quite  immaterial :  by  the  plaintiffs'  laches  it  ceased  i  > 
be  a  security,  and  became  payment. 

IL  James,  in  support  of  the  rule. — The  question  is,  whether  the 
allegation  in  the  plea,  that  the  bill  in  question  was  received  **  for  and 
on  account"  of  the  debt,  was  sustained  by  the  evidence.  Conceding 
that  there  was  no  presentment  and  consequently  no  notice  of  dishonour, 
that  is  no  answer  to  the  plaintiffs'  claim  for  ther  goods  sold  and  de- 
livered, inasmuch  as  they  received  it  merely  to  hold  as  collateral 
security. 
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Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  action  is  for  goods  sold  and  delivered.  The  plea  is,  that  the  de- 
fendant delivered  and  the  plaintiffs  accepted  and  received  a  bill  of  ex- 
change for  and  on  account  of  the  debt.  The  evidence  is,  that  the 
defendant,  being  indebted  to  the  plaintifS  for  goods  sold  and  delivered, 
offered  then!  the  bill  in  question,  which  the  plaintiffs  at  first  declined 
to  receive,  but,  being  pressed  to  take  it  as  collateral  security,  consent- 
ed to  do  so.  Assuming  that  the  meaning  of  a  bill  being  *r6-  ri^jori 
ceived  *'for  and  on  account  of"  a  debt,  would  operate  as  a  sus-  *■ 
pension  of  the  remedy  for  the  debt  during  the  currency  of  the  bill, 
the  evidence  here  would  not  support  the  plea  if  it  were  necessary  to 
go  to  that  extent.  But,  however  the  bill  was  received,  it  clearly  would 
be  payment  if  at  maturity  the  money  were  obtained  for  the  bill.  Now, 
this  case  has  eventuated  in  the  non-payment  of  the  bill,  coupled  with 
this  fact,  that,  the  holders  having  neglected  to  present  the  bill  and  to 
give  the  defendant  notice  of  its  dishonour,  all  remedy  upon  it  is  lost. 
The  security  is  marred  by  the  plaintiffs'  own  laches.  The  legal  effect 
of  taking  a  bill  as  a  collateral  security,  is,  that  if,  when  the  bill  arrives 
at  maturity,  the  holder  is  guilty  of  laches,  and  omits  duly  to  present 
it  and  to  give  notice  of  its  dishonour,  if  not  paid,  the  bill  becomes 
money  in  his  hands  as  between  him  and  the  person  from  whom  he  re- 
ceived it.     That  being  so,  the  plaintiffs'  debt  is  satisfied. 

WiLLTAMS,  J. — I  am  of  the  same  opinion.  The  laches  of  the 
plaintiffs  in  not  duly  presenting  the  bill  constituted  this  a  payment 
before  action  brought. 

WiLLES,  J. — I  am  of  the  same  opinion.  When  a  bill  is  given  for 
and  on  account  of  a  debt,  it  usually  operates  as  a  suspension  of  the 
remedy  until  the  maturity  of  the  bill.  But,  if  the  creditor,  when  tht> 
bill  falls  due,  is  guilty  of  laches  whereby  the  security  becomes  deterio- 
rated or  valueless,  it  becomes  equivalent  to  actual  payment.  Thai, 
state  of  things  may  be  altered  by  agreement.  The  bill  may  be  ac- 
cepted in  satisfaction;  but  that  is  unusual:  or  it  may  be  taken  foi 
and  on  account,  but  with  an  understanding  that  the  party  receiving  it 
is  to  have  the  option  of  suing  for  the  debt  before  the  maturity  of  the 
bill.  Whether  that  would  support  such  a  plea  as  this,  it  is  unneces- 
sary to  *say.  By  their  laches  the  plaintiffs  have  converted  r^no-i 
this  into  a  money  payment.  •- 

Byles,  J. — I  am  of  the  same  opinion.  Assuming  that,  notwitstand- 
ing  their  having  taken  the  bill,  the  plaintiffs  were  still  at  liberty  to 
sue  for  the  debt,  it  is  quite  clear,  that,  as  depositees  of  the  bill,  as 
they  had  the  rights  so  they  had  the  duties  of  holders.  No  one  else 
could  present  the  bill :  and,  as  they  failed  in  that  duty,  they  discharged 
the  defendant.  If  the  defence  haa  been  properly  pleaded,  the  matter 
would  have  been  free  from  doubt :  and  there  was  leave  reserved  to 
'.imend  if  necessary.  Bule  discharged. 
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COPEMAN  V.  HART.    June  12. 

The  fact  of  one  item  in  a  tradeiman's  bill  being  leparated  from  the  rest  by  an  intwnl  of 
$€Teral  year*,  doei  not  preTent  ita  operating  (if  aocming  within  the  JariBdiction  of  the  eevaty* 
eoort  within  which  the  defendant  dwells)  to  take  the  ease  oat  of  the  eoncarrent  joriifietiet 
oUose  of  the  0  &  10  Vict.  c.  9b. 

A.  Wills  moved  for  a  rule  to  show  caose  why  the  master  should 
not  be  at  liberty  to  tax  and  allow  the  plaintiff  the  costs  of  this  action. 
The  motion  was  founded  upon  an  affidavit  of  the  plaintiff,  to  the 
following  effect: — 

"  1.  This  action  was  brought  to  recover  the  sum  of  15/.  15s,  IhL 
for  goods  sold  and  delivered  by  me  to  the  above-named  defendant, 
who  at  the  time  of  the  supply  of  the  several  goods  hereinafter  men- 
tioned, and  at  the  commencement  of  this  suit,  dwelt  and  resided  and 
carried  on  business  at  Diss,  in  the  county  of  Norfolk,  within  the 
jurisdiction  of  the  county -court  of  Norfolk  and  Suffolk  faolden  at  Diss 
and  Eye : 

^yoQ-i       "  2.  No  part  of  the  cause  of  action  arose  within  the  'jurisdic- 
-l  tion  of  the  said  county -court  of  Norfolk  and  Suffolk  within 
which  the  defendant  dwelt  and  carried  on  business  at  the  time  of  the 
action  brought : 

"3.  On  the  10th  of  October,  1861, 1  received  from  the  defendant's 
wife  a  letter  of  which  the  following  is  a  copy, — *  I  think  the  price  of 
butter  rather  high  ;  but,  as  my  young  ladies  will  not  eat  it  unless  it  is 
very  superior,  and  we  cannot  consume  such  a  large  quantity  whilst  it 
is  good,  will  you  object  to  my  having  from  18  to  20  lbs.  to  try ;  also 
1  cwt.  of  best  yellow  soap,  &c.,  &c.  They  can  come  by  train,  or  by 
Brown,  the  carrier.'  This  letter  was  written  from  Diss,  and  received 
by  me  at  Norwich,  out  of  the  jurisdiction  of  the  said  county-coart. 
On  the  same  day  I  fulfilled  the  order  contained  in  this  letter,  which 
amounted  to  6/.  Ids,  6|d!.,  part  of  the  amount  recovered  in  this  action; 
and  the  said  goods  were  delivered  by  my  order  at  the  station  at  Nor- 
wich, being  out  of  the  jurisdiction  of  the  said  county -court,  directed 
to  the  defeadant  at  Diss,  as  required  in  the  said  letter ;  and  the  car- 
riage of  the  said  parcel  was  paid  by  the  defendant : 

*'  4.  On  the  29th  of  October,  1861,  I  received  from  the  defendant's 
wife  a  letter  of  which  the  following  is  a  copy, — *  Will  you  send  by 
Brown  10  lbs.  of  good  rough  Congou  tea,  at  wholesale  price  (say  is. 
4//.  per  lb.),  with  a  box  of  Elma  raisins  or  sweet  plums  for  puddings.' 
This  letter  was  also  received  by  me  at  Norwich,  out  of  the  jurisdic- 
tion of  the  said  county -court ;  and  in  pursuance  thereof  I  made  up  a 
parcel  of  goods,  amounting  to  2Z.  16s,  l^d.,  which  was  delivered,  a< 
requested,  to  Brown,  the  carrier,  at  Norwich,  and  out  of  the  jurisdic- 
tion of  the  said  court ;  and  the  carriage  was  paid  by  the  defendant  : 

"  5.  On  the  21st  of  December,  1861, 1  received  a  letter  from  the 
defendant's  wife,  of  which  the  following  is  a  copy, — "  Will  you  be  so 
4cyoQ-|  kind  as  to  send  by  Wrown  10  lbs.  of  good  black  tea  Ss,  4d,  per  lb., 
-I  4  lbs.  whole  coffee,  1  lb.  candied  lemon  peel,  1  good  red  Derby 
cheese,  10  lbs.  Hampshire  bacon,  14  lbs.  loaf  sugar,  and  4  lbs.  St.  Elma 
raisins.'  This  letter  was  also  received  by  me  at  Norwich,  and  out  of 
the  jurisdiction  of  the  said  county-court ;  and  in  pursuance  thereof  I 
made  up  a  parcel  of  goods,  amounting  to  41  7s.  id.     This  parcel,  for 
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some  reason  which  I  cannot  recollect,  did  not  go  bj  Brown,  but  was 
sent  by  the  railway,  being  delivered  by  me  to  the  railway  company 
at  Norwich,  and  oat  of  the  jurisdiction  of  the  said  county-court;  and 
the  carriage  was  paid  by  the  defendant : 

"  6.  On  these  grounds,  I  say  that  no  material  part  of  the  cause  of 
action  arose  in  the  jurisdiction  of  the  county-court  within  which  the 
defendant  d^elt  or  carried  on  business  at  the  time  of  action  brought. 

''  7.  There  is  a  balance  of  135.  l^d.  included  in  the  amount  recovered 
in  this  action.  Of  this,  8s,  4d  arose  out  of  the  sale  of  some  salt  to 
the  defendant  several  years  ago  from  salt-works  in  Worcestershire  for 
which  I  was  agent,  all  of  which  was  paid  except  this  small  balance. 
The  remaining  4^.  9^d,  part  of  such  ISs.  l^<i.,  is  also  the  balance  of 
another  account,  in  which  case  the  goods  were  delivered  for  the 
defendant,  and  by  his  directions,  at  Norwich,  and  out  of  the  jurisdic- 
tion of  the  said  county-court,  and  for  the  carriage  of  which  the  defend- 
ant paid : 

"  8.  The  said  salt  account  was  kept  separate  from  the  account  of 
other  goods  which  were  supplied  to  the  defendant;  and  payments 
were  specifically  made  from  time  to  time  by  the  defendant  on  the  said 
salt  account,  and  applied  accordingly : 

"9.  On  the  14th  of  May,  1863,  an  order  was  made  by  Willes,  J., 
that  the  plaintiff  should  recover  his  costs  herein :  and,  on  the  20th  of 
May,  an  order  was  made  *by  Byles,  J.,  that  the  order  of  the  ritnoA 
14th  of  May  should  be  rescinded,  and  that  the  plaintiff  should  ^ 
not  recover  his  costs  in  the  action,  and  that  no  costs  should  be  paid 
on  either  side." 

The  order  of  Byles,  J.,  it  appeared,  was  founded  upon  an  affidavit 
that  the  distance  oetween  the  two  places  of  abode  was  only  19  miles 
and  9  tenths  of  a  mile. 

The  whole  of  the  plaintiff's  demand  except  the  old  balance  of  88. 
4d.  arose  out  of  the  jurisdiction  of  the  Diss  county-court.  As  to  all 
these,  the  delivery  at  Norwich  to  the  carrier,  Brown,  or  at  the  rail- 
way station,  was  a  delivery  to  the  defendant.  Now,  by  the  128th 
section  of  the  9  &  10  Viet.  c.  95,  in  order  to  give  the  superior  court 
concurrent  jurisdiction,  it  must  be  shown  that  ^'  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  of 
the  court  within  which  the  defendant  dwelt  or  carried  on  his  business 
at  the  time  of  the  action  brought."  [Bylbs,  J. — Here,  part  of  the 
cause  of  action  (8^.  4(2.)  arose  at  Diss.  Does  not  that  bring  the  case 
within  Wood  v.  Perry,  3  Exch.  442,  where  it  was  held,  that,  where 
the  items  in  a  plaintiff's  bill,  under  20/.,  are  so  connected  together  as 
to  form  one  cause  of  action,  and  any  one  item  arises  within  the  juris- 
diction of  a  county -court  within  which  the  defendant  dwells  or  carries 
on  his  business  at  the  time  of  action  brought,  and  the  parties  do  not 
dwell  more  than  twenty  miles  apart,  the  cause  of  action  "in  some 
material  point"  arises  within  such  jurisdiction,  and  the  superior  court 
has  no  concurrent  jurisdiction  under  s.  128,  and  the  case  falls  within 
8.  129  7  As  to  all  the  rest  of  the  goods,  the  defendant's  right  to  object 
to  them  was  not  gone  until  they  arrived  at  Diss.]  That  case  followed 
Ex  parte  Ackroyd,  1  Exch.  479  (Grimbley  v.  Ackroyd,  4  D.  &  L. 
701),  where  the  court  say :  "  We  think  that  we  ought  to  hold  that  the 
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*"'^^1  63(1  clause  does  apply  (whether  to  all  *debts  which  coald  be 
*     -'   comprised  in  one  description  in  one  count  as  for  'goods  sold* 
or  not,  we  need  not  now  decide,)  but,  at  all  events,  to  the  cases  of 
tradesmen's  bills  in  which  one  item  is  connected  with  another  in  this 
sense,  that  the  dealing  is  not  intended  to  terminate  with  one  contract, 
bat  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  entire  demand.^     In  Bametf  v.  Marshall, 
18  Q.  B.  785  (E.  C.  L.  B.  vol.  83),  the  plaintiff,  a  carrier  and  wharfinger 
at  Swindon,  agreed  in  writing  with  the  defendant,  living  in  Surrey, 
to  carry  his  timber  by  barge  to  London,  at  lie.  per  ton,  including  all 
charges  but  wharfage.    It  was  necessary  to  haul  the  timber  from 
the  place  where  it  lay  to  the  wharf;  and  the  plaintiff  provided  horses 
for  the  purpose  when  the  defendant's  horses  were  absent.    The  phia- 
tiff  sued  in  the  Swindon  county -court  for  the  balance  of  his  account  for 
the  carriage,  including  a  separate  charge  for  hauling;  and  it  was  held, 
on  motion  for  a  prohibition,  that  the  hauling  and  the  carriage  formed 
one  cause  of  action,  that  such  cause  of  action  was  not  complete  until 
the  timber  was  delivered  in  London,  and  that  therefore  the  judge  of 
the  county-court  had  not  jurisdiction  under  the  9  and  10  Vict  c. 
95.  s.  60. 

Erle,  C.  J. — I  think  you  cannot  get  over  the  case  of  Wood  v. 
Perry.  The  order  and  the  delivery  were  within  the  jurisdiction  of 
the  county* court  of  Diss.  If  the  several  items  in  the  account  had 
followed  consecutively,  the  whole  would  be  the  cause  of  one  action: 
and  I  think  the  interval  between  the  delivery  of  the  salt  and  the 
delivery  of  the  other  articles  does  not  sever  it.  Wood  v.  Perry  was 
an  action  for  goods  sold  at  intervals :  the  action  was  brought  for  the 
several  items,  and,  one  item  arising  within  the  jurisdiction  of  the 
♦7861  co^^^J'Co^rt  within  which  the  defendant  dwelt*  it  *was  lield 
^  that  the  superior  court  had  no  concurrent  jurisdiction.  Alder- 
son,  B.,  in  delivering  the  judgment  of  the  court,  there  says:  "We 
laid  it  down  in  Ex  parte  Ackroyd,  that,  where  a  tradesman  has  a  bill 
against  a  party  for  any  amount,  in  which  the  items  are  so  connected 
together  that  it  appears  that  the  dealing  is  not  intended  to  terminate  with 
one  contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be 
united  with  another,  and  form  one  continuous  demand,  the  whole 
together  forms  but  one  cause  of  action,  and  cannot  be  divided.  In 
other  words,  we  held  that  the  words  'cause  of  action'  in  tbis  act  of 
parliament,  meant '  cause  of  one  action,'  and  were  not  to  be  limited 
to  an  action  upon  one  separate  contract.  Now,  here,  the  items  in  this 
bill  are  thus  connected  together,  and  the  whole  bill  forms  one  cause 
of  action.  Then,  if  so,  it  follows  that  it  is  a  cause  of  action  not 
%vholly  occurring  within  the  jurisdiction  of  the  county-court  either  of 
Brompton  or  of  Westminster,  for,  a  part  of  it  occurs  within  the 
jurisdiction  of  Glerkenwell,  where  the  defendant  neither  resides  nor 
carries  on  his  business.  But,  does  it  arise  in  some  material  point 
within  the  two  first  jurisdictions,  or  either  of  them?  We  tbink  it 
does :  and  we  are  disposed  to  determine  the  question  by  laying  down 
some  definite  rule,  which  may  be  easily  acted  upon,  and  to  hold,  that> 
if  any  one  item  arises  within  the  jurisdiction  of  a  county-court,  in 
such  a  bill  as  this,  the  cause  of  action  in  some  material  point  arises 
within  that  jurisdiction."    The  same  rule  is  laid  down  by  this  court 
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in  Bonsey  v.  Wordsworth,  18  C.  B.  825  (E.  C.  L.  E.  vol  86).  There, 
the  plaintiff  was  a  butcher  carrying  on  his  business  within  the  juris* 
diction  of  the  county-court  of  A.  The  defendant  resided  within  the 
j  urisdiction  of  the  county-court  of  B.  The  plaintiff  sued  the  defendant 
in  the  superior  court  for  a  bill,  some  of  the  items  of  which  consisted 
of  goods  which  *had  been  ordered  in  the  A.  district,  but  were  r«7D'T 
delivered  in  the  B.  district :  and  it  was  held  that  the  whole  '- 
formed  one  "cause  of  action,"  and,  as  a  part  of  it  arose  in  the  juris* 
diction  within  whijch  the  defendant  resided  (and  within  20  miles),  there 
was  no  concurrgnl^jurisdiction  within  the  9  &  10  Vict.  c.  95,  s.  128, 
and  consequently  tbe  plaintiff  was  not  entitled  to  costs.  That,  there- 
fore, is  one  fatal  objection  to  the  plaintiff's  claim  to  the  costs  here. 
If  need  was,  more  might  be  said  about  each  order  being  sent  by  post 
from  Diss,  and  each  executed  by  delivery  of  the  goods  to  the  carrier 
or  the  railway  at  Norwich.  It  is,  however,  enough  to  say,  that,  upon 
the  first  ground,  the  plaintiff  is  not  entitled  to  costs. 
Tbe  rest  of  the  court  concurring,  Bule  refused. 


STERN  V.  SEVASTOPULO.    June  9. 

In  an  aotion  for  slander,  the  eonrt  refused  to  allow  th«  following  interrogatories  to  be  adminis- 
tered to  the  defendant, — 

**  1.  Did  you  speak  and  pnblish  the  words  laid  in  the  declaration,  or  any  and  which  of  them, 
or  any  and  what  other  words  conveying  the  same  or  similar  impntations  against  the  plaintiff  ? 

"  2.  When,  where,  and  to  whom  did  you  speak  and  publish  the  words  laid  in  the  declaration  ?" 

This  was  an  action  for  slander.    The  declaration  stated  that  the 

defendant  falsely  and  maliciously  spoke  and  published  of  the  plaintiff, 

in  the  French  language,  the  words  following,  that  is  to  say, — 1.  II  a 

com  mis  adultfere  avec  une  femme  &  son  office,  38,  Threadneedle  Street, — 

2.  II  couche  avec  son  domestique  Sarah, — dL  II  a  proposd  i  sa  femme 

d  aller  a  Paris  pour  se  prostituer,  et  de  partager  I'argent  avec  lui, — 

4.  II  a  fourni  pour  son  mariage  des  documents  faux  qu'il  a  *fait  r^d^oo 

venir  de  la  Bussie  moyennant  une  somme  d'argent,  chose  qui  se  ^ 

fait  facilement  en  Bussie,  en  payant, — 6.  II  leur  a  fait  croire  qu'il  est 

\m  bomme  riche, — 6.  II  a  fait  une  fausse  d^laration  devant  le  Lord 

ilayor  pour  avoir  le  document  n^cessaire  pour  son  mariage, — 7.  II  a 

maltraitd  sa  femme, — 8.  Pendant  que  sa  femme  ^tait  malade  au  lit  i 

rhotel  ^  Paris,  il  a  introduit  un  monsieur  dans  la  chambre  d>  coucher.  . 

la  \a\336  seul  avec  sa  femme,  et  a  encourage  ce  monsieur  de  prendre 

(les   libertds  avec  elle, — 9.  II  a  couch^  avec  le  chien,  qui  en  a  6t6 

malade, — 10.  II  a  occup^  une  chambre  &  part  pour  coucher  avec  des 

hommes, — which  words  in  the  English  language  are  as  follows,  that 

is   to   say  [setting  out  the  slanderous  words  in  English,  with  apt 

innuendos], — using  the  said  words  in  an  actionable  sense,  and  meaning 

that  the  plaintiff  had  been  guilty  of  unnatural   crimes   and  other 

oftences:  By  means  of  which  several  premises  the  plaintiflTs  wife  left 

the  plaintiff's  house,  and  filed  a  petition  in  the  Divorce  Court  for  a 

dissolution  of  marriage,  and  Stephen  Pitzipios,  D.  M.  Miiiotti,— — 

Conapleta, Avierino, Milossowicz,    Leon    Benham,   Aristides 

Xenos, Shiff  (of  the  firm  of  Charles  Joyce  &  Co.),  Leon  Serena,  A. 
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Carati, ^Barges,  and  others,  refused  to  have  any  farther  dealings  or 

transactions  with  the  plaintiff,  and  the  plaintiff  was  put  to  expense  in 
defending  himself  in  the  said  Divorce  Court,  and  was  and  is  other- 
wise injured.    Claim  8000Z. 

On  the  15th  of  May  last,  the  defendant  took  out  a  summons  calling 
upon  the  plaintiff  to  show  cause  why  he  should  not  deliver  further 
and  better  particulars  of  the  slanders  in  the  declaration  stated,  by 
giving  the  names  and  addresses  of  the  person  or  persons  to  whom 
the  same  were  alleged  to  have  been  spoken  or  published  bj  the 
defendant. 

*7891       ^^^^  summons  was  adjourned  until  the  25th,  to  *g^ve  the 
-*  plaintiff  an  opportunity  of  applying  for  leave  to  file  interroga- 
tories ;  and  on  the  22d  of  May  such  summons  was  taken  out,  the 
proposed  interrogatories  being  as  follows: — 

'*  1.  Did  you  speak  and  publish  the  words  laid  in  the  declaration, 
or  any  and  whicn  of  them,  or  any  and  what  other  words  conveying 
the  same  or  similar  imputations  against  the  plaintiff  7  And  state  fally 
and  precisely  what  those  words  were : 

"  2.  When,  where,  and  to  whom  did  you  speak  and  publish  the 
words  laid  in  the  declaration,  and  the  words  referred  to  in  the  first 
interrogatory,  and  each  and  ev^ry  of  them  ?" 

The  last-mentioned  summons  came  on  to  be  heard  before  Keating,  J., 
on  the  25th,  when  that  learned  judge  made  an  order  for  the  interroga- 
tories, and  adjourned  the  defendant's  summons  until  he  should  have 
filed  his  answers  thereto. 

J,  Brown,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
rescind  the  order  of  Keating,  J. 

Tindal  Atkinaan  now  showed  cause. — That  the  answers,  if  in  the 
affirmative,  would  render  the  party  interrogated  liable  to  a  criminal 
prosecution,  was  held,  in  Bartlett  v.  Lewis,  12  C.  B.  N.  S.  249 
(B.  C.  L.  R.  vol.  104),  to  be  no  ground  for  refusing  to  allow  the  inter- 
rogatories to  be  put.  So,  in  Bayley  v.  Griffiths,  81  Law  J.  Exch.  477, 
a  party  was  held  to  be  bound  to  answer  interrogatories,  although  his 
answers  might  disclose  his  case.  Bramwell,  B.,  there  says :  *'  I  verv 
much  doubt  whether  you  cannot  search  a  man's  conscience  as  to  his 
own  case."  That  is  going  even  further  than  it  is  sought  to  go  here. 
[Erle,  G.  J. — As  a  general  rule,  a  party  may  interrogate  his  adver- 
sary as  to  anything  that  will  support  bis  own  case,  subject  to  some 
^j,Q.  limitations.]  In  *Zychlinski  v.  Maltby,  10  C.  B.  N.  S.  838 
-I  (E.  C.  L.  R.  vol.  100),  it  is  laid  down  generally  that  any  inter- 
rogatories are  to  be  allowed  which  are  relevant  to  the  matter  in  i^ue. 
and  which  the  party  interrogated  would  be  bound  to  answer  if  in  the 
witness-box.  In  Rew  v.  Hutchins,  10  C.  B.  N.  S.  829,  it  was  held 
that  it  is  no  objection  that  the  interrogatories  seek  to  obtain  from  the 
plaintiff  admissions  of  conversations  relating  to  the  subject-matter  of 
the  action  with  a  servant  or  agent  of  the  defendants.  [Erle,  C.  J. — 
That  was  an  action  of  contract:  and  the  matter  to  which  the  internv 
gatories  pointed  was  very  specific,  and  within  the  ordinary  principle 
of  a  bill  of  discovery.  Here,  the  interrogatories  are  very  general.] 
It  is  difficult  to  conceive  why,  if  a  man  may  be  asked  whether  he  did 
or  did  not  make  a  given  contract,  he  may  not  also  be  asked  whether 
or  not  he  uttered  certain  slanderous  words.     If  he  did  utter  them,  he 
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is  bound  to  justify.  [Bylbs,  J. — ^To  allow  these  interrogatories  would, 
I  think,  be  very  perilous.  Have  you  any  authority  for  such  interro- 
gatories in  an  action  of  tort?]  The  nearest  case  to  be  found  is 
Zychlinski  v.  Maltby,  10  C.  B.  N.  S.  888  (E.  C.  L.  B.  vol.  100). 

J,  Brown,  in  support  of  his  rule. — The  interrogatories  sought  to  be 
administered  here  are  entirely  without  precedent ;  and  it  is  nardly  a 
fit  case  for  the  exercise  of  the  discretion  of  the  court  for  the  first  time. 
[WiLLBS,  J.,  referred  to  Shackell  v.  Macaulay,  2  Sim.  &  Stu.  79, 
Macaulay  v.  Shackell,  1  Bligh  N.  S.  96,  where  Lord  Eldon  entered 
his  protest  against  parties  being  asked  questions  tending  to  criminate 
them.](a) 

*Eblk,  C.  J. — I  am  of  opinion  that  this  rule  to  rescind  my  r*^^ ^ 
Brother  Keating's  order  sbbuld  be  made  absolute.  It  is  an  '* 
action  for  slander  involving  very  gross  and  wide  imputations  alleged 
to  have  been  uttered  in  the  presence  of  several  persons.  The  plain- 
tiff proposes  to  put  to  the  defendant  the  following  interrogatories, — 
''  1.  Did  you  speak  and  publish  the  words  laid  in  the  declaration,  or 
any  and  which  of  them,  or  any  and  what  other  words  conveying  the 
same  or  similar  imputations  against  the  plaintiff?  2.  When,  where, 
and  to  whom  did  you  speak  and  publish  the  words  laid  in  the  decla- 
ration ?"  It  is  clear  that  such  interrogatories  as  these  are  hitherto 
unexampled.  The  statute  giving  power  to  the  common-law  courts  to 
allow  these  interrogatories  without  the  parties  having  recourse  to  a 
bill  of  discovery,  is  a  most  salutarj^  enactment,  and  has  to  a  great  ex- 
tent furthered  the  interests  of  justice.  But  the  legislature  has  been 
careful  to  draw  our  attention  to  the  fact  that  interrogatories  are  not 
to  be  granted  in  every  case, — ^the  court  must  convince  itself  that  the 
step  will  conduce  to  the  furtherance  of  justice  and  the  promotion 
of  truth.  Most  of  the  cases  which  have  arisen  have  been  cases  of  con- 
tract, or  some  claim  of  property,  or  some  charge  of  a  tort  of  a  definite 
nature.  In  each  of  the  cases  referred  to, — ^Bartlett  v,  Lewis,  10  C.  B. 
N.  S.  249  (E.  C.  L.  R.  vol.  100),  Bayley  v.  Griffiths,  81  Law  J. 
Exch.  477,  and  Zychlinski  v.  Maltby,  10  C.  B.  N.  S.  888,— a  defi- 
nite fact  was  to  be  inquired  into  which  was  material  to  the  case  or 
defence  of  the  opposite  party ;  and  in  each  of  them  the  court  held 
that  the  interrogatories  *might  be  put  though  the  answers  r«74Q 
might  tend  to  disclose  the  party's  own  case,  or  even  expose  ^  ^ 
him  to  the  peril  of  an  indictment ;  in  which  latter  case  he  might  pro- 
tect himself  by  declining  to  answer.  But  it  appears  to  me  Uiat  this 
is  an  attempt  to  extend  the  rule  to  a  degree  that  might  lead  to  most 
pernicious  consequences, — an  extent  to  which,  if  there  be  no  autho- 
rity to  warrant  it,  I  for  one  should  decline  to  become  responsible  for 
carrying  it.  In  Mr.  Day's  excellent  book  on  the  Common  Law  Pro- 
cedure Acts,  2d  edit.  285,  236,  Tupling  v.  Ward,  6  Hurlst  &  N.  749, 
is  referred  to,  to  show  that  the  courts  have  a  general  discretion  in  the 
matter  of  allowing  interrogatories,  and  Moor  v.  Roberts,  8  C.  B.  N. 

(a)  See  Storj'a  Eqaitj  Jnrispnidenee,  {  051,  where  it  is  said :  «  Courts  of  equity  will  not 
entertain  a  bill  for  a  diseorerj,  to  aid  the  promotion  or  defence  of  any  suit  whieh  is  not  purely 
of  a  eivil  nature.  Thus,  for  example,  they  will  not  compel  a  disoovery  in  aid  of  a  eriminal 
prosecution,  or  of  a  penal  action,  or  of  a  suit  in  its  nature  partaking  of  such  a  character,  or  in 
a  ease  iuTolviog  moral  turpitude;  for,  it  is  against  the  genius  of  the  common  law  to  compel  a 
party  to  accuse  himself;  and  it  is  against  the  general  principles  of  equity  to  aid  in  the  enforce- 
ment of  penalties  or  forfeitures."    For  these  principles  numerous  authorities  are  cited. 
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S.  (E.  C.  L.  R.  vol.  91),  to  show  that  sach  interrogatories  as  are  of  a 
merely  fishing  character  are  not  to  be  allowed.  The  nnprecedentcd 
nature  of  these  interrogatories,  the  nature  of  the  action,  and  the  ab- 
sence of  any  special  circumstances  to  warrant  them,  seem  to  me  to 
afiford  abundantly  sufficient  grounds  for  holding  that  they  overstep 
the  boundary  line.  I  do  not  mean  tp  say  that  in  no  case  will  the 
court  allow  interrogatories  in  an  action  of  slander.  But,  before  I  will 
consent  to  allow  them,  I  must  be  satisfied  that  there  are  very  peculiar 
eircumstances  of  grievance  and  oppression  to  justify  so  novel  a  pro- 
ceeding. 

The  rest  of  the  court  concurring  Rule  absolute. 


»7.o-,  *GRAY,  Assignee  of  JOUSIFFE,  a  Bankrupt,  v.  JONES 
'     -I  and  Others.    June  2. 

One  who  ap  to  and  at  the  time  of  tho  axocntion  of  a  bill  of  sale  has  nerer  been  actnally  engi^ 
in  anj  trade  or  occapation,  is  properly  deecribed  therein  (or  in  the  affidaTit  filed  tbeiewith)  as 
a  **  gentleman." 

This  was  an  action  brought  by  the  plaintiff  as  assignee  of  one  Jon- 
sifie,  a  bankrupt,  to  recover  the  value  of  certain  household  furniture 
and  effects  which  were  claimed  by  the  defendants  under  a  bill  of  sale 
executed  by  Jousifie  on  the  30th  of  June,  1862,  whereby  the  property 
was  assigned  to  one  Wickens  in  consideration  of  an  antecedent 
debt. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  It  appeared  that  Captain  Jousifie,  who  never  had 
had  any  occupation,  but  who  styled  himself  a  "literary  man,''  was  de- 
scribed in  the  bill  of  sale,  and  in  the  affidavit  (dated  the  18th  of  Jalj) 
filed  therewith  pursuant  to  the  statute  17  &  18  Vict.  c.  36,  as  a  "gen* 
tleman.'^ 

On  the  part  of  the  plaintiff*  it  was  insisted  that  this  was  an  improper 
description,  and  rendered  the  instrument  void,  Jousifie  being  in  fact  a 
merchant.  In  order  to  support  this  assertion,  evidence  was  given, 
that,  in  April,  he  was  making  inquiry  as  to  where  he  might  best  pur- 
chase a  certain  description  of  gooos  for  exportation;  that,  on  the  llth 
of  July,  1862,  he  went  to  a  warehouse  in  the  city  and  looked  at  some 
goods  which  he  said  he  wanted  to  send  to  Genoa,  and  for  which  be 
gave  an  order,  which,  however,  was  never  executed;  that,  in  August 
he  succeeded  in  obtaining  some  goods  for  which  he  paid  by  an  accept- 
ance of  a  clergyman ;  and  that  in  November  he  went  abroad, — which 
was  the  act  of  bankruptcy  upon  which  the  fiat  issued  against  him. 
.nul  under  which  he  was  declared  a  bankrupt. 

♦''441  ^^  ^^®  P^"^^  ^^  ^^®  defendant,  it  was  submitted  that  *this  was 
-•  not  suSicient  evidence  of  trading:  and  Gale  i;.  Half  knight,  3 
Stark.  N.  P.  C.  56  (E.  0.  L.  E.  vol.  3),  was  cited.  The  question  then 
was,  whether  Wilkinson,  the  bankrupt,  was  a  trader  within  the  sta- 
tute of  bankruptcy.  It  appeared  that  Wilkinson  was  engaged  in  the 
Greenland  whale  business,  but  that  in  the  year  1809  he  had  ms'le 
a  purchase  of  oil,  but  for  what  purpose  did  not  appear.  He  also  made 
another  purchase  of  oil  in  the  year  1816 ;  but  no  evidence  was  given 
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on  either  side  to  show  with  what  view  either  of  these  purchases  was 
made,  or  to  what  purposes  the  oil  had  in  fact  been  applied.  It  was 
also  proved,  that,  in  the  year  1818,  he  had  made  another  purchase 
of  oil  lying  in  the  Greenland  Docks,  which  he  had  sold  again.  And 
Abbott,  C.  J.,  said :  "  The  expression  in  the  statute  1  Jac.  1,  c.  15,  s. 
2,  is  'seeking  his  trade  of  living  by  buying  and  selling.'  This  is  not 
a  very  correct  expression ;  but,  to  make  a  man  a  bankrupt,  it  is  essen- 
tial that  he  should  have  sought  his  living  by  buying  and  selling.  A 
man  may  be  under  the  necessity  of  purchasing  goods  in  order  to  fulfil 
a  contract,  which  from  accident  he  is  otherwise  unable  to  complete; 
but  that  would  not  make  him  a  trader  within  the  statute;  for,  in  such 
a  case,  he- does  not  seeklm  living  by  buying  and  selling.  In  this  case 
the  party  made  but  three  purchasers.  This  is  the  slightest  case  of  the 
kind  within  my  experience,  or  at  all  events  within  my  recollection." 
And  the  jury  found  that  Wilkinee*  wae  not  a  trader. 

In  answer  to  a  question  put  to  them  by  the  learned  judge,  the  jury 
found  that  Jousiffe  w^^s  u  trader  at  tlie  time  of  Uie  act  of  bankruptcy  in, 
November.     A  verdict  having  been  entered  for  the  defendants, 

JF.  James,  Q.  C,  in  Easter  Term,  pursuant  to  leave  reserved  to  him, 
obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff*  on  the  ground 
that  there  was  no  *sufBcient  description  of  the  occupation  of  r^y^K 
the  maker  of  the  bill  of  sale  to  satisfy  the  statute.  He  refer-  '- 
red  to  the  case  of  Tuton  v.  Savoner,  3  Hurlst.  &  N.  280,  where  it  was 
held  that  "  gentleman  "  was  not  an  accurate  description  of  an  attorney's 
clerk. 

Pigoit^  Serjt.,  and  Dixon,  showed  cause. — The  evidence  here  clearly 
failed  to  show  anything  like  trading  on  the  part  of  Jousiffe.  All  it 
amounts  to  is  this,  that  he  made  three  attempts  to  induce  people  to 
trust  him  with  goods,  and  that  one  of  these  was  successful,  at  least  so 
far  as  he  was  concerned :  but  even  this  occurred  long  after  the  execu- 
tion of  the  bill  of  sale  and  the  filing  of  the  affidavit  under  the  statute. 
The  jury  found  that  he  was  a  trader  in  the  month  of  November.  In 
Sutton  V.  Bath,  3  Hurlst.  &  N.  882,  it  was  held,  that,  where  the  occu- 
pation of  a  party  to  or  the  witness  of  a  bill  of  sale  is  not  stated,  the 
onus  of  proving  that  such  party  or  witness  has  an  occupation  lies  on 
the  party  seeking  to  impeach  the  bill  of  sale  on  that  ground.  If  this 
person  had  been  described  as  a  "  merchant,"  that  would  have  been  a 
clear  misdescription.  The  London  and  Westminster  Loan  and  Dis- 
count Company  v.  Chase,  12  C.  B.  N.  S.  733  (E.  C.  L.  E.  vol.  104),  is 
precisely  in  point.  It  appeared,  that,  prior  to  November,  1860, 
Dickenson  (the  maker  of  the  bill  of  sale)  had,  in  copartnership  with 
another  person,  carried  on  the  business  of  a  shirtmaker  at  Hastings 
and  in  Southwark,  but  had  become  bankrupt  and  was  uncertificated ; 
that,  for  about  five  weeks  in  April  and  May,  1861,  he  had  assisted  a 
bookseller,  receiving  no  remuneration  for  his  services,  but  only  a  guinea 
a  week  for  personal  expenses  thereby  incurred ;  that,  at  the  date  of  the 
bill  of  sale,  he  followed  no  occupation  ;  and  that,  on  the  2d  of  July, 
he  took  offices  in  the  Adelphi,  where  he  commenced  carrying  on  the 
business  of  a  house  and  general  agent :  and  it  *vvas  held,  that,  r*>7  ig 
upon  this  evidence,  the  jury  properly Tound  that  Dickenson  was  •■ 
following  no  occupation  at  the  date  of  the  bill  of  sale,  and  therefore 
was  properly  described  as  a  "  gentleman"  in  the  affidavit. 
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E.  James,  Q.  C,  and  F.  WilliarM,  in  support  of  the  rale.— It  is 
clear  that  the  party  was  holding  himself  out  as  a  trader  in  April 
The  only  absolute  act  of  trading  the  plaintiff  was  able  to  prove,  was 
in  August :  but  the  fair  inference  is  that  he  was  carrying  on  the  same 
description  of  business  with  other  persons.  The  object  of  the  legisla- 
ture, it  is  submitted,  will  be  best  attained  by  holding  the  description 
here  given  to  be  sufficient. 

Eble,  C.  J. — However  desirous  I  may  be  to  give  the  fullest  effect 
to  this  very  useful  act  of  parliament,  I  cannot  aisoover  any  evidence 
to  warrant  the  notion  that  Jonsiffe  had  any  occupation  at  the  time  of 
the  execution  of  this  bill  of  sale.  That  being  so,  he  is  well  described 
as  a  ''  gentleman." 

The  rest  of  the  court  concurring  Bole  discharged. 


♦747]         •QUILTER  v.  JORSS  and  Another.    June  4. 

To  jattify  the  raoeption  of  Mcondary  orldenoo  of  m  agraemenly  it  wmi  proTod  tbsl  i^  ii 
whose  pofaesf ion  it  wm»  on  landing  nt  New  York,  wu  urtited  on  ratpicioo  of  being  the  heenr 
of  seeetsioniat  deipatohei,  and  depriTod  of  all  bii  papen  (amongtt  wbieh  wae  the  mgtmmmt  ia 
question,  which  had  referenee  to  shipments  in  this  eonntiy  of  goods  intended  to  rwa  the  block- 
ade at  Charleston) ;  that  all  were  subsequently  restored  to  him  ezespt  the  agreeiMnt ;  and  thst 
on  his  making  inqnirj  for  it  of  the  agents  of  the  Moral  gOTemment  at  New  York,  be  was  teM 
that  it  had  been  sent  to  Washington,  the  seal  of  gOTomment ; — Held»  that  it  waa  aaAeieatly 
shown  that  reasonable  efforts  had  been  made  to  procure  the  original  agreement,  and  thai  tk«n- 
fon  a  copy  was  properly  recelTod  In  OTidenoe. 

This  was  an  action  for  commission  agreed  to  be  paid  to  the  plaintiff 
upon  certain  business  to  be  done  through  his  introauction. 

At  the  trial  before  Williams,  J.,  at  the  second  sitting  in  London  in 
Easter  Term  last,  an  agreement  between  the  defendants  and  Messrs. 
Beech  &  Co.,  upon  which  the  plaintiff's  claim  was  founded  (and  which 
it  was  suggested  had  reference  to  the  supply  of  goods  for  the  confed- 
erates in  America,  and  destined  to  run  tne  blockade  at  Charleston), 
not  being  forthcoming,  a  copy  was  offered  in  evidence.  In  order  to 
make  the  secondary  evidence  admissible,  the  defendant  Jorss  stated, 
that,  on  his  arrival  at  New  York,  the  Custom  House  aathorities  took 
possession  of  all  his  papers,  under  a  suspicion  that  he  was  the  bearer 
of  secessionist  despatches;  that,  ultimately,  all  the  papers  were  re- 
turned to  hini  except  the  agreement  in  question ;  that  he  had  made 
repeated  applications  at  New  York  for  the  agreement,  but  waa  told  it 
had  been  sent  to  Washington ;  but  that  he  had  made  no  inquiry  for 
it  at  the  latter  place. 

On  the  part  of  the  plaintiff  it  was  submitted  that  enough  bad  not 
been  done  to  justify  the  letting  in  of  secondary  evidence  of  tbedoco* 
ment.  The  learned  judge  however  ruled  otherwise,  and  the  copy  was 
received. 

A  verdict  having  been  found  for  the  defendant, 

Digby  Seymour,  Q.  C,  in  Easter  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  secondary  evidence  was  improperly 
received. 

*748]   .    *^*^  ^*  -^^^yw^^w  and  Shaw  now  showed  cause. — The  question 
is,  whether  reasonable  endeavours  to  obtain  the  missing  docu- 
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ment  were  proved  to  have  been  made.  Of  this  the  presiding  judge 
must  satisfy  himself.  The  rule  is  thus  laid  down  by  Parke,  B.,  in 
Alivon  V.  Farnival,  1  C.  M.  4  R.  277,  4  Tyrwh.  751,  3  Dowl.  P.  0. 
202, — "  Secondary  evidence  is  admissible  where  it  is  in  effect  out  of 
the  power  of  a  party  to  procure  the  original ;"  and  he  goes  on, — **  and 
that  was  sufficiently  proved  in  this  case  to  the  satisfaction  of  the  learned 
judge,  whose  province  it  was  to  decide  upon  this  question"  In  Boyle  v, 
Wiseman,  10  Exch.  647,  it  was  held  that  it  is  no  ground  for  admitting 
secondary  evidence  of  the  contents  of  a  private  letter,  that  the  person 
who  has  possession  of  the  letter  is  beyond  the  jurisdiction  of  the  court, 
and  has  refused  to  deliver  it  up  when  requested  by  a  person  who  did 
not  disclose  the  purpose  for  which  it  was  wanted.  For  the  purpose 
of  proving  that  the  defendant  was  the  writer  of  the  libel,  the  plaintiff 
called  as  a  witness  the  Rev.  H.  Ivers,  a  Roman  Catholic  priest,  who 
deposed,  that,  shortly  before  the  trial,  he  went  to  Paris,  ana  there  saw 
in  the  .possession  of  the  Ahh6  Cognat  (the  editor  of  a  French  news- 
paper called  '*  L' Ami  de  la  Religion")  a  letter  (which  was  said  to  con- 
tain an  admission  by  the  defendant  that  he  was  the  writer  of  the  libel 
in  question)  in  the  handwriting  of  the  defendant,  the  contents  of 
which  he  was  prepared  to  give  from  memory ;  that  he  asked  the  Abb^ 
Cognat  to  let  him  have  the  letter  in  order  to  bring  it  to  England,  but 
that  the  Abb^  refused.  The  plaintiff's  counsel  thereupon  proposed 
to  give  secondary  evidence  of  the  contents  of  the  letter;  but  the 
learned  judge  ruled  that  such  evidence  was  inadmissible.  The  plain- 
tiff's counsel  then  called  thel  defendant  himself,  who  had  been  sub- 
poenaed :  but  his  counsel  objected  to  his  being  sworn,  on  the  ground 
*that  any  questions  put  to  him  would  [might]  tend  to  criminate  r«it4a 
himself:  and  the  Lord  Chief  Baron  allowed  the  objection.  The  '- 
Court  of  Exchequer  afterwards  granted  a  new  trial,  on  the  ground 
that  the  cardinal  ought  to  have  been  sworn.  In  the  course  of  the 
discussion  of  the  rule,  Parke,  B.  says:  ''The  question  is,  whether  all 
reasonable  efforts  have  been  made  to  obtain  primary  evidence :  if  it 
had  been  distinctly  put  to  the  Abb^  Cognat, — '  It  is  proposed  to  read 
this  letter  in  evidence  on  the  trial  of  an  action  for  libel,  will  vou  allow 
it  to  be  placed  in  mv  hands  for  that  purpose  7'  and  he  had  refused, 
perhaps  that  might  have  been  sufficient  to  admit  secondary  evidence." 
Considering  the  nature  of  this  document,  and  the  hands  into  which  it 
bad  fallen,  it  was  pretty  evident  that  no  amount  of  exertion  on  the 
defendants'  part  would  have  procured  its  restoration. 

Digby  Seymour^  Q.  C,  and  Morgan  Lloyd,  in  support  of  the  rule. — 
The  nature  of  the  document  cannot  be  known  until  it  is  legitimately 
in  evidence.  To  entitle  a  party  to  rely  on  secondarv  evidence  of  the 
contents  of  a  document,  the  party  tendering  it  must  show  that  reasona- 
ble and  bon&  fide  exertions  have  been  made  to  procure  the  original. 
In  this  all  the  authoritiea  concur.  In  The  Queen  v.  The  Inhabitants 
of  Kenilworth,  7  Q.  B.  642  (E.  C.  L.  R.  vol.  53),  on  examination 
before  removing  magistrates,  it  was  deposed,  in  order  to  let  in  second- 
ary evidence  of  an  indenture  of  apprenticeship  (not  parochial),  that  D. 
had  possession  of  it  alter  the  apprentice's  death,  and  had  stated,  in 
answer  to  inquiry,  that  she,  D.,  haa  given  it  to  S.,  the  master  of  a  work- 
house in  which  D.  was  an  inmate;  that  S.  was  dead,  and  S.'s  widow 
had  stated,  in  answer  to  inquiry,  that  she  bad  searched  S.'s  papers. 
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but  could  not  find  the  indenture,  and  had  given  up  all  the  parish 
*7^01  P^P^^  ^^  *^^  assistant-overseer :  and  it  was  further  deposed 
-'  that  the  said  assistant-overseer  stated,  in  answer  to  inquiry, 
that  he  had  examined  the  papers,  but  did  not  recollect  seeing  the 
indenture,  and  had  handed  over  the  papers  to  another  assistant-over- 
seer :  and  it  was  proved  that  this  last  had  searched  the  papers,  but  could 
not  find  the  indenture  :  that  the  master  and  matron  of  a  workhouse  in 
which  D.  (after  the  inquiry  first  stated)  had  died,  stated  that  no  papers' 
were  found  in  D.'s  possession  at  her  death ;  that  the  widow  of  the 
solicitor  who  prepared  the  indenture  sta;ted  that  her  husband's  papers 
were  in  the  possession  of  P. ;  and  that  the  said  papers  in  P.'s  posses- 
sion were  searched,  but  the  indenture  could  not  be  found.  On  thia 
proof,  the  magistrates  (and  afterwards  the  sessions,  on  appeal)  re- 
ceived the  secondary  evidence.  And  the  Court  of  Queen's  Bench 
held  that  the  magistrates  and  sessions  were  to  judge  for  themselves 
whether  the  proof  of  bon&  fide  search  was  satisfactory ;  and  that  they 
would  not  disturb  their  conclusion  without  seeing  that  it  was  one 
which  they  could  not  legitimately  come  to.  All  that  was  shown  here, 
was,  that  Jorss,  having  been  deprived  of  the  document  by  the  authori- 
ties at  New  York,  was  told  when  he  demanded  its  restoration  that  \i 
had  been  sent  to  Washington ;  and  there  he  left  it  without  making 
any  further  effort.  Having  been  informed  that  the  document  had 
been  forwarded  to  the  seat  of  government,  it  was  perfectly  idle  to 
repeat  his  applications  to  the  authorities  at  New  York. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
At  the  trial  secondary  evidence  of  an  agreement  was  admitted  by  the 
learned  judge,  the  original  being  in  America.  The  question  is, 
whether  reasonable  exertion  was  shown  to  have  been  made  to  procure 
♦7511  *^®  proper  evidence.  We  have  a  right  to  ♦know  what  the 
^  document  is,  in  order  that  it  may  be  identified.  This  docu- 
ment was  an  agreement  between  the  defendant  and  certain  persons 
trading  under  the  style  of  Beech  &  Co.,  and  had  reference  to  the 
shipment  of  goods  to  be  conveyed  to  the  port  of  Charleston,  in  South 
Carolina,  whilst  that  port  was  in  a  state  of  blockade;  and  the  excuse 
for  its  non-production  is,  that  it  had  been  seized  by  the  officers  of  the 
federal  government  at  New  York.  It  appears  that  Jorss  being  sup- 
posed to  be  the  bearer  of  confederate  despatches,  on  his  arrival  at 
New  York  the  hand  of  the  laVv  was  laid  upon  all  bis  papers ;  that, 
after  an  interval,  some  of  his  papers  were  restored  to  him  ;  but  tha( 
this  one  was  not.  I  agree  with  the  plaintiff  ^s  counsel,  that,  being 
told  that  the  document  had  been  forwarded  to  Washington,  it  was 
idle  to  reiterate  the  demand  for  it  at  New  York.  It  is  to  be  observed, 
too,  that  the  communication  between  New  York  and  Washington  is 
not  very  difficult.  On  the  other  hand,  the  nature  of  the  document 
makes  it  very  unlikely  that  it  would  be  given  up :  and  it  may  be  that 
the  learned  judge  was  fully  justified  in  concluding  that  Jorss  had  no 
better  chance  of  getting  it  if  he  had  gone  to  Washington  than  he  had 
by  remaining  at  New  i  ork :  and,  unless  I  felt  perfectly  clear  that  the 
learned  judge  was  wrong  in  receiving  secondary  evidence,  I  could  not 
consent  to  a  new  trial.     Upon  the  whole,  I  think  he  was  right. 

WiLLBS,  J. — I  am  of  the  same  opinion.    I  think  no  other  means 
could  have  been  reasonably  expected  to  be  resorted  to  for  procuring 
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the  document  in  question  than  those  which  the  defendant  did  adopt. 
No  doubt,  if  secondary  evidence  had  been  improperly  received,  it 
would  amount  to  misdirection.  I  think  the  evidence  was  properly 
admitted. 

♦Bylks,  J. — I  agree  with  my  Lord  and  my  Brother  Willes  r^^rQ 
that  the  secondary  evidence  was  properly  received  here.  It  '■ 
is  plain,  that,  if  it  had  been  improperly  received,  we  could  not  have 
reiused  a  new  trial :  see  the  observations  of  Parke,  B.,  in  Crease  v, 
Barrett,  1  C.  M.  &  R.  932,  933.  It  may  be  that  th^t  rule  does  not 
apply  where  the  question  arises  on  some  collateral  matter:  but  4t 
clearly  does  to  a  case  like  this. 

Williams,  J. — I  am  of  the  same  opinion :  and  I  beg  to  say,  that, 
if  I  was  wrong  in  admitting  secondary  evidence  of  this  agreement, 
because  sufficient  endeavours  had  not  been  made  by  the  party  to 
procure  the  original,  the  plaintiff  would  have  been  entitled  to  a  new 
trial.  If  this  had  been  a  case  where  the  evidence  in  question  exclu- 
sively applied  to  an  aspect  of  the  case  which  became  immaterial,  I 
think  the  verdict  ought  not  to  have  been  disturbed,  even  if  I  was 
wrong.  But  this  is  not  a  case  of  that  sort.  I  think,  however,  the 
evidence  was  properly  admitted,  because  I  think  the  defendant  bad 
done  all  that  was  necessary  to  endeavour  to  procure  the  primary  evi- 
dence. Secondary  evidence  is  admissible  in  all  cases  where  it  appears 
that  it  is  the  best  which,  without  default,  it  is  in  the  power  of  the 
party  to  furnish.  Did  the  defendants  do  enough  here  to  warrant  the 
judge  in  saying  that  the  production  of  the  original  document  ii^as 
impossible?  It  was  proved  that  Jorss  had  the  agreement  in  his  pos- 
session at  New  York,  where  he  was  arrested  on  the  ground  that  he 
was  the  bearer  of  secessionist  despatches ;  that  all  his  papers  were 
taken  from  him,  but  were  all  ultimately  returned  to  him  except  this 
one,  which,  on  his  inquiring  for  it  of  the  agents  of  the  government  at 
New  York,  he  was  told  had  been  sent  to  Washington.  When  asked 
if  he  had  made  any  efforts  to  obtain  the  document  from  Washington, 
he  said  he  *had  not,  but  had  contented  himself  with  making  rt75o 
his  demand  upon  the  authorities  at  New  York.  It  seemed  to  '- 
me  not  to  be  reasonable  to  say  that  the  party  was  bound  to  go  to 
Washington  to  look  after  the  paper,  and  that  enough  was  done  to 
justify  me  in  admitting  the  copy.  The  amount  of  effort  required 
would  probably  vary  with  the  nature  of  the  document.  It  may  be, 
that,  where  it  is  the  very  foundation  of  the  action,  a  greater  amount 
of  diligence  to  procure  the  best  evidence  would  be  reauired  than  if  it 
were  merely  ancillary.  But  it  is  unnecessary  to  decide  that.  Suffice 
it  to  say  that  there  was  proof  here  that  reasonable  efforts  to  procure 
the  original  had  been  made,  and  therefore  that  the  secondary  evidence 
was  properly  received.  Rule  discharged. 
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VYNEB  V.  THE  MERSEY  DOCKS  AND  HARBOUR  BOARD. 

June  6. 

Id  1830,  th«  pUintiff  obtained  from  the  Crown  »  grant  in  foa-iimple  of  certain  lands  ia  tbt 
county  of  Cheiter.  In  1868,  the  Birkenhead  Doeki  commiMionen  obtuned  from  the  comwarioi- 
ers  of  woodi  end  foreitf  a  eonreyanee  of  the  tame  landa,  upon  which,  under  the  ■anetioa  of 
rarloni  aoti  of  parliament  (to  lome  of  whioh  the  plaintiff  was  an  assenting  party),  ths  d«ek 
commissioners  proceeded  to  construct  doclcs  and  other  public  works.  In  1865,  all  tlis  rigbtj 
and  privileges  of  the  Birkenhead  Docks  commissioners  were  by  act  of  parliament,  transferred  to 
and  vested  in  the  corporation  of  Liverpool,  end,  by  subsequent  acts  of  parliament,  firoa  ds 
•orporatioQ  to  the  Liverpool  Dock  eommlssloners,  and  ultimately  to  the  defendaata  the  Msnfj 
Docks  and  Harbour  Board : — 

Held,  that  the  oonveyance  of  1863  eould  not  divest  the  estate  which  had  tested  in  tlie  plsis- 
tiff  under  the  grant  of  1830 ;  and  that  the  subsequent  acts  of  parliament  created  no  statntsbls 
title  either  in  the  dock  commissioners  or  In  the  defendants. 

This  was  an  action  of  ejeotBient.  The  action  was,  in  the  first  in- 
stance, commenced  by  the  plaintiff  to  recover  possession  of  foar  small 
pieces  of  land,  parcel  of  or  immediately  adjacent  to  Wallasey  Pool, 
an  inlet  from  the  west  or  Cheshire  side  of  the  river  Mersey,  which 
upon  a  plan  annexed  to  the  writ  were  marked  A^  B.,  and  C,  and 
«7'41  ^^^^  coloured  respectively  brown  *and  yellow,  containing  re- 
-'  spectively  the  quantities  therein  mentioned. 

The  cause  came  on  for  trial  at  the  Cheshire  Spring  Assizes  in  1861, 
before  Channell,  B.,  and  a  special  jury,  when  by  consent  the  following 
order  was  made,  and  a  veraiot  was  thereupon  entered  for  the  plain- 
tiff:— 

'^  It  is  ordered,  &c.,  that  a  verdict  be  entered  for  the  plaintiff^  sub* 
ject  to  a  special  case,  to  be  stated  by  Mr.  Knowles,  who  shall  deter- 
mine all  questions  of  fact  in  this  cause,  and  raise  all  questions  of  law 
which  may  be  required  by  either  party.  It  is  also  onlered,  that  this 
ejectment  shall  be  considered  as  including,  in  addition  to  the  lands  in 
the  writ  mentioned,  all  the  property  which  is  common  to  the  graou 
from  the  crown  to  the  plaintiff  and  to  the  Birkenhead  Dock  trustees 
respectively,  excepting  Nos.  7  and  8  in  the  grant  to  the  plaintiff^  and 
also  excepting  two  plots  of  land  on  the  south  side  of  the  Pool,  and 
on  the  east  side  of  Wallasev  Bridge,  and  lying  landward  of  the  dock- 
wall  built  by  the  plaintiff." 

Pursuant  to  this  order,  the  arbitrator  or  referee  in  the  said  order 
named,  having  been  duly  attended  by  counsel  on  both  sides,  and  ha?- 
ing  heard  and  considered  the  evidence  on  oath  of  the  witnesses  pro- 
duced before  him,  found  and  determined  all  questions  of  fact  in  this 
action  in  the  manner  stated  in  the  following  case : — 

1.  The  plaintiff  is  lord  of  the  manor  of  Bidston,  in  the  county  of 
Chester,  and  joint  lord  with  Harold  Littledale,  Esq.,  of  the  manor  of 
Wallasey,  and  is  the  owner  of  an  estate  of  about  8000  acres  of  land 
in  (amongst  others)  the  several  townships  of  Bidston,  Wallasey,  and 
Poolton-cum-Seacombe,  in  the  immediate  vicinity  of  and  partly  abut- 
ting on  Wallasey  Pool,  part  of  which  Pool,  within  the  townships  of 
^7551   ^^i^'^^^^^A^^y  Bidston,  and  Poolton-cum-Seacombe«  is  now  eon- 

^   verted,  under  the  powers  of  some  of  the  acts  hereinafter  men- 
tioned, into  the  Great  Float,  with  wharves  on  both  its  sides. 

2.  The  defendants  are  the  Mersey  Docks  and  Harbour  Board 
mentioned  in  and  incorporated  by  the  20  &  21  Vict.  c.  clxii.,  for  con- 
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flolidating  the  docks  at  Liverpool  and  Birkenhead  into  one  estate,  and 
for  vesting  the  control  and  management  of  them  in  one  public  trnst. 

8.  The  pieces  of  land  the  right  to  the  possession  of  which  is  now 
in  question,  are, — first,  the  plot  of  land  coloured  brown  and  marked 
A.  upon  the  plan  No.  1  (appended  to  the  case),  and  containing  530 
square  yards, — secondly,  the  plot  of  land  also  coloured  brown  and 
marked  B.  on  the  same  plan,  and  containing  1862  square  yards, — 
thirdly,  the  two  plots  of  land  coloured  yellow  and  marked  C.  on  the 
same  plan,  containing  1121  square  yards, — and  fourthly,  all  that 
piece  of  land  (formerly  part  of  the  bed  of  Wallasey  Pool)  coloured 
dark  green  on  the  plan  No.  2  in  the  appendix,  which  is  included 
withiu  the  yellow  boundary  and  also  within  the  pink  boundary,  re- 
spectively delineated  upon  the  same  plan,  save  the  plots  mentioned  in 
the  second  exception  contained  in  the  order  of  nisi  prius. 

4.  The  four  plots  marked  respectively  A.,  B.,  and  C.  upon  the  said 
plans  No.  1  and  No.  2,  are  now  parcel  of  a  quay  or  wharf  formed 
upon  the  margin  of  th^  Oreat  Float  by  the  defendants,  professing 
therein  to  act  under  the  provisions  of  the  statute  the  short  title  of 
which  is,  "The  Mersey  Docks  and  Harbour  (Works)  Act,  1858." 
Plot  B.  was,  as  to  its  site,  originally  part  of  the  bed  of  the  Pool,  and, 
as  it  now  is,  was  formed  of  excavations  taken  from  the  bed  of  the 
Pool  and  elsewhere,  and  deposited  on  the  said  site;  and  plot  B.,  to- 
gether with  plot  A.,  have  been  appropriated  *by  the  defend-  r«75g 
ants  for  and  are  now  used  as  a  free  public  wharf,  for  the  bene-   ^ 

fit  of  the  parishioners  of  Wallasey  in  connection  with  and  as  part  of 
the  works  authorized  by  the  last-mentioned  act. 

5.  The  several  acts  of  parliament  relating  to  the  construction  of  the 
Birkenhead  Docks,  namely,  the  7  &  8  Vict  c.  Ixxix.,  8  Vict.  c.  iv.,  10 
k  11  Vict  ccclxiv.,  10  &  11  Vict.  c.  cclxv.,  11  k  12  Vict  c.  cxliv.,  13 
&  14  Vict  c.  c,  16  &  17  Vict  c.  clxv.,  17  &  18  Vict  c  cxcii.,  18  &  19 
Vict  c.  clxxi.,  20  k  21  Vict  o.  clxii.,  21  k  22  Vict.  c.  xc,  and  the  21  k 
22  Vict  c.  xcii.,  and  also  all  the  documents  contained  in  the  appendix, 
were  to  be  retiBrred  to  as  part  of  the  case. 

6.  Prior  and  up  to  the  year  1816,  Wallasey  Pool,  which  is  partly 
within  Birkenhead,  partly  within  Poolton-cum-Seacombe,  partly  with- 
in Wallasey,  and  partly  within  Bidston,  all  in  the  county  of  Chester, 
consisted  at  low- water  of  a  narrow  stream  running  in  a  somewhat  . 
deep  gully  in  mud,  with  mud  flats  on  each  side,  which  at  high-water 
were  overflowed  by  the  tide  of  the  river  Mersey.  The  Pool  was  of 
very  irregular  shape;  and  it  extended  from  a  small  bridge  called 
Warrington's  Bridge,  its  extreme  western  limit,  where  it  received  the 
waters  of  the  river  Birkett,  to  the  river  Mersey.  The  quantity  of 
water  in  the  Pool  at  low  tide  varied  very  much,  the  river  Birkett 
occasionally  bringing  down  a  considerable  volume  of  water,  whereas 
at  other  times  there  was  at  low-water  a  mere  brook.  All  the  land 
abutting  on  the  south  side  of  the  Pool,  from  Warrington's  Bridge 
down  to  and  for  a  short  distance  below  the  side  of  the  present  Walla- 
sey Bridge,  was  and  is  still  the  property  of  the  plaintiff;  and  he  was 
and  still  is  also  the  owner  of  a  considerable  quantity  of  land  on  the 
north  side  of  the  Pool. 

7.  In  the  year  1815,  the  plaintiff,  at  his  own  cost,  constructed  across 
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i^fT'f^  the  Pool,  on  the  site  of  the  present  ♦Wallasey  Bridge,  an  em- 
'■'  bankment  of  earth,  with  the  object  of  shutting  out  the  tide 
from  flowing  above  to  the  westward  of  the  same  embankment.    This 
embankment  (hereinafter  called  "the  embankment  of  1815  ")  was  con- 
structed with  an  iron  culvert  through  it,  having  on  the  lower  or 
eastern  end  of  the  culvert  a  self-acting  flap  or  door  which  closed  with 
the  action  of  the  flood  tide,  but  was  opened  by  the  fresh  water  above 
when  the  tide  receded.     The  efiect  of  this  embankment  of  1815  was, 
to  exclude  the  tide  from  the  upper  or  west  end  of  the  Pool ;  but,  not- 
withstanding thb  exolusion  of  the  tido^  there  was  at  high-water  tide 
times  an  increase  of  water  in  the  upper  or  west  end  of  the  Pool,  as 
the  water  of  the  river  Birkett  had  no  means  of  escape  during  the  time 
when  the  flap  or  door  was  closed  by  the  tide.    The  embankment  of 
1815  ran  across  the  Pool  in  the  same  line  as  the  site  of  Wallasej 
Bridge,  shown  on  the  plan  No.  2,  and  was  continued  towards  the 
south  until  it  joined  and  intersected  the  line  of  an  ancient  embankment 
which  extended  in  a  verv  irregular  line  on  the  south  side  of  the  Pool 
from  Warrington's  Bridge  down  to  and  below  the  embankment  of 
1815.    The  course  of  the  ancient  embankment  was  shown  by  double 
dotted  lines  upon  the  plan  attached  to  the  plaintiff's  grant  of  1830, 
hereinafter  referred  to. 

8.  Under  the  provisions  of  an  act  of  parliament  passed  in  the  year 
1814,  for  enclosing  the  waste  or  common  lands  in  the  townships  of 
Wallasey  and  Poolton-cum-Seacombe,  an  award  was  made,  in  the  year 
1823,  by  the  commissioner  acting  under  that  act,  by  which  certain 
allotments,  which  on  the  plan  No.  2  were  marked  Nos.  37,  88,  and  39, 
and  were  edged  with  pink  dotted  lines,  were  allotted  to  the  plaintiff, 
in  fee,  in  respect  of  his  ancient  freehold  estate  in  the  said  township 
*^581   ^^  Poolton-cum-Seacombe ;  and,  since  the  *years  1815  and  1S23 

'  -'  respectively,  the  plaintiff  and  His  tenants  have  paid  all  tithes, 
rates,  and  taxes  charged  upon  all  the  lands  coloured  light  green  on 
plan  No.  2,  and  also  on  all  such  parts  of  the  lands  coloured  dark 
green  on  the  same  plan  as  have  been  charged  therewith.  Under  this 
enclosure  act,  the  commissioner  made  allotments  of  common  land  to 
the  several  owners  of  all  the  old  enclosed  land  in  the  manor  and  town* 
ship  of  Wallasey ;  and,  in  estimating  the  respective  quantities  to  be  so 
allotted,  the  lands  in  respect  of  which  the  allotments  were  made  were 
measured  and  estimated  as  extending  down  to  the  low- water  channel 
of  Wallasey  Pool,  from  the  eastern  boundary  of  the  same  manor  and 
township,  near  Wallasey  Bridge,  to  Warrington's  Bridge. 

9.  In  the  month  of  April,  1829,  an  act  of  parliament  (10  G.  4.  c 
xvi.)  was  passed,  intituled  ''  An  act  for  making  an  embankment  on 
the  north-west  side  of  the  leasowes  in  the  townships  of  Wallasey  and 
Great  Meols,  in  the  county  of  Chester,  to  prevent  the  further  en- 
croachment of  the  sea,  and  the  injury  to  arise  therefrom  to  the  h^' 
lands  contiguous,  and  to  the  port  of  Liverpool."  The  said  act  gave 
power  to  the  commissioners  to  impose  rates,  one  half  thereof  to  be 
paid  by  the  corporation  of  Liverpool,  whose  liability  in  respect  there- 
of has  been  transferred  by  act  of  parliament  to  the  defendants,  the 
Mersey  Docks  and  Harbour  Board,  and  the  other  half  thereof  by  the 
owners  of  the  said  low  lands,  to  be  applied  for  the  purposes  of  the 
act.    The  first  rate  made  under  the  authority  of  this  act  was  made  in 
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the  year  1831 ;  and  the  plaintiff  was  thereby  rated  as  owner  of  seve- 
ral hundred  acres  of  land,  including  about  one-half  of  all  the  land 
now  in  question,  which  is  common  to  the  Crown  grants  made  to  the 
plaintiff  and  to  the  Birkenhead  Dock  trustees  respectively.  The 
residue  of  the  land  now  *in  dispute,  both  above  and  below  r^^-q 
Wallasey  Bridge,  and  other  lands  of  the  plaintiff  adjoining,  ^  ^ 
not  in  dispute,  were  not  included  in  the  rate,  by  reason  of  those  lands 
being  frequently  covered  with  water,  and  having  in  the  words  of  the 
act  (s.  34)  no  annual  value  to  let.  The  annual  amount  of  this  em- 
bankment-rate has  been  15«.  per  acre  per  annum,  or  thereabouts,  and 
has  been  paid  by  the  plaintiff,  year  by  year,  from  the  year  1831  to 
the  present  time,  save  that  since  the  year  1858  the  defendants  have 
paid  the  same  rate  in  respect  of  so  much  of  the  plaintiff's  land  as 
they  have  obtained  possession  of-  as  hereinafter  stated.  Since  the 
passing  of  this  act  of  parliament,  and  up  to  the  passing  of  the  Mer- 
sey Docks  and  Harbour  Act,  1857,  the  corporation  of  Liverpool  were 
the  owners  of  certain  tracts  of  land  abutting  on  the  shores  of  Walla- 
sey Pool  liable  to  this  embankment-rate,  and  have  paid  the  same  rates 
from  time  to  time  to  the  annual  amount  of  55/.  or  thereabouts. 

10.  By  deed  bearing  date  the  17th  of  December,  1830,  William 
Dacres  Adams,  and  Henry  Dawkins,  Esqs.,  two  of  the  commissioners 
of  woods,  &c.,  in  consideration  of  3000/.  by  the  plaintiff  paid  to  the 
account  of  the  woods  and  forests,  granted  on  behalf  of  the  Crown  to 
the  plaintiff,  his  heirs  and  assigns,  all  the  estate,  right,  and  interest  of 
the  Crown,  of,  in,  and  to  certain  pieces  of  land  therein  described  as 
follows, — '*A11  those  eight  pieces  or  parcels  of  marsh  land,  and 
channel  or  drain,  containing  54a.  Or.  4^p,  or  thereabouts,  lying  and 
being  between  the  high  and  low-water  mark,  in  a  creek  in  the  river 
Mersey  called  Wallasey  Pool,  in  the  parishes  of  Wallasey  and  Bidston, 
in  the  county  of  Chester,  and  whicn  are  delineated  and  particularly 
described  in  the  plan  inserted  in  the  margin  hereof,  numbered  thereon, 
1,  2,  3,  4,  5,  6,  7,  and  8,  and  containing  respectively,  la.  2r.  22p., 
♦39a.  2r.  Op.,  29/?.,  2a.  Or.  7 J/).,  2r.  6p.,  5a.  Or.  28;?.,  2a.  Or.  5jo.,  and  pyg^ 
2a.  3r.  S2p.t  or  thereabouts."  The  plan  inserted  in  the  margin  of  ^ 
this  grant  has  not  the  points  of  the  compass  marked  upon  it,  but  the 
western  limit  of  the  Pool  is  on  the  right  hand  of  the  plan.  The 
double  dotted  lines  on  the  plan,  on  the  south  side  of  the  Pool,  are 
intended  to  denote  the  course  of  the  ancient  embankment  already 
alluded  to,  and  the  double  dotted  lines  across  the  Pool,  the  site  of  the 
embankment  of  1815.  The  plots  numbered  7  and  8  on  this  plan  are, 
by  the  terms  of  the  order  of  nisi  prius,  excluded  from  the  action. 
These  plots  were,  in  the  year  1857,  given  in  exchange  by  the  plain- 
tiff for  other  lands  in  the  township  of  Poolton-cum-Seaoombe. 

11.  This  grant  was  duly  enrolled  on  the  12th  day  of  February, 
1831,  under  the  10  Geo.  4,  c.  1,  and  is  in  the  Crown  Lands  Office, 
Spring  Gardens. 

12.  In  the  years  1831  and  1832,  the  plaintiff  constructed  on  the 
south  side  of  the  Pool  a  new  embankment,  extending  from  Warring- 
ton's Bridge  down  to  the  embankment  of  1815  (the  present  site  of 
Wallasey  Bridge).  This  new  embankment  (hereinafter  called  '*  the 
embankment  of  1831")  is  shown  upon  the  plan  No.  2,  extending  from 
the  letter  D.  to  the  letter  F.,  and  is  described  thereon  as  '*  Embank- 
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ment  made  by  Thomas  Craven,  &c."  The  earth  and  soil  for  maldng 
this  embankment,  and  the  earth  and  soil  afterwards  nsed  for  raising 
and  repairing  the  same,  were  got  from  land  lying  between  this 
embankment  and  the  low-water  channel. 

18.  From  the  year  1815  to  the  construction  of  the  embankment  ot 

1881,  all  the  land  between  the  ancient  embankment  and  the  low- 
water  channel  of  the  Pool,  and  also  the  land  coloured  light  and  dark 
green  on  the  plan  No.  2,  to  the  east  of  Wallasey  Bridge,  and  on  the 

•7 A 11  B^^^^°  ^^^®'  '^^^^  ^^  ^^^  occupied  by  the  plaintiff's  *yearly 
-I  tenant  of  the  Bidston  Marsb  farm  adjoining,  and  principally 
used  as  a  ley  for  cattle.  The  Bidston  Marsh  farm  was  always,  daring 
the  period  aforesaid,  separated  from  the  adjoining  chapelry  of  BirkeD- 
heaa  by  a  fence  of  the  plaintiff  which  ran  along  the  boundary  line 
shown  on  plan  No.  2  down  to  the  low-water  channel.    In  the  year 

1882,  the  plaintiff's  tenant  of  Bidston  Marsh  farili  was  allowed  ont  of 
his  rent  a  sum  of  21Z.  in  respect  of  8a.  2r.  17p.  of  land  damaged  by 
the  excavation  and  other  work  in  forming  the  embankment  of  1831. 
The  measurement  of  these  8a.  2r.  ITp.  was  carried  down  to  the  low- 
water  channel  of  the  Pool.  The  embankment  of  1881  was,  in  or 
about  the  years  1884  and  1887  respectively,  raised  and  enlarged  by 
the  plaintiff,  and  has  since  on  various  occasions  been  altered,  improved, 
and  repaired  by  the  plaintiff  at  his  sole  expense. 

14.  From  the  year  1815  to  the  year  1882,  the  lands  west  of  Wal- 
lasey Bridge,  on  the  Wallasey  side  of  the  low- water  channel,  coloured 
respectively  light  and  dark  green  on  the  plan  No.  2,  were  used  by 
yearly  tenants  of  the  plaintiff  for  grazing,  and,  in  the  years  1829, 1830, 
1881,  and  1882,  partly  for  tillage.  After  the  year  1832,  when  the 
tidal  water  was  re-admitted,  the  whole  of  the  land  coloured  dark  greea 
on  the  Wallasey  side,  at  each  tide  of  the  height  of  15  feet  6  inches 
above  the  old  dock  sill  at  Liverpool,  was  covered  with  water,  and  the 
parts  coloured  light  green,  and  also  the  parts  coloured  dark  green 
when  not  affected  by  the  tides,  were  from  that  time  until  the  con- 
struction of  the  works  and  the  penning  up  of  the  water,  hereinaftei 
stated,  let  to  and  occupied  by  yearly  tenants  of  the  plaintiff 

15.  In  the  year  1882,  the  plaintiff  commenced  the  erection  of  a 
bridge  across  the  Pool,  on  the  site  of  the  embankment  of  1815 ;  but, 
*7 A91  ^^^^  ^^^  completion  of  *this  bridge,  a  high  tide  broke  through 

'^^  the  stank  or  dam  at  the  works,  and  washed  it  away,  together 
with  a  portion  of  the  bridge ;  and  from  that  time  the  tide  again  freely 
flowed  in  the  whole  of  the  Pool,  and  continued  so  to  do  until,  by  the 
construction  in  the  year  1848  of  a  temporary  dam  at  the  east  end  of 
the  Pool,  the  tide  was  again  shut  out.  About  the  same  time,  that  is, 
in  1832,  the  plaintiff  erected  the  present  Warrington's  Bridge  at  his 
own  cost.  In  the  year  1842,  the  plaintiff  sold  and  conveyed  to  the 
Wallasey  Bridge  Company  the  site  of  that  bridge  and  the  works  as 
they  then  were,  and  land  for  the  road,  for  the  sum  of  200L  The 
company  thereupon  built  the  present  bridge,  and  formed  the  road  to 
and  over  the  same,  and  have  been  in  undisturbed  possession  thereof 
to  the  present  time. 

16.  It  was  proved  on  the  part  of  the  plaintiff,  that  the  plots  A.,  B., 
and  0.,  and  so  much  of  the  other  lands  now  in  question  as  are  situate 
on  the  east  side  of  Wallasey  Bridge,  and  down  to  the  low- water  chan- 
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nel  of  the  Pool  on  the  Wallasey  side,  were  incladed  in  and  formed 
part  of  certain  land  which  by  agreements  mad^  respectively  on  the 
80th  of  January,  1886,  10th  of  December,  1888,  and  19th  of  Feb- 
ruary, 1840,  were  let  by  the  plaintiff  to  tenants  at  annual  rents.  The 
same  lands  had  previously,  from  the  year  1824  to  the  year  1885,  been 
occupied,  so  far  as  the  same  were  respectively  capable  of  occupation, 
by  the  plaintiff's  tenants,  as  part  of  a  farm  called  Poolton  Wharf 
farm.  Such  tenants  or  some  of  them  erected  wharves  thereon.  In 
1851,  a  tenant  of  the  plaintiff  erected  a  landing-stage  within  the 
creek  marked  C,  for  landing  coals  and  other  goods,  and  used  the 
same  for  about  twelve  months.  It  was  also  proved,  that,  in  the  year 
1854,  the  tenants  of  some  adjacent  property,  not  belonging  to  the 
plaintiff,  enclosed  with  posts  and  rails  a  portion  of  the  creek  marked 
C,  and  that  the  fence  so  *erected  was  snortly  afterwards  re-  r«iTgg 
moved  by  the  plaintiff's  agent.  It  was  proved  that  no  proceed-  ^ 
ings  were  taken  against  the  plaintiff  in  consequence  or  by  reason  of 
the  removal  of  this  fence. 

17.  It  was  contended  before  the  referee  on  the  part  of  the  plaintiff, 
that  the  manor  of  Bidston,  of  which  the  plaintiff  is  lord  as  aforesaid, 
includes  the  whole  township  of  Bidston,  and  that  the  manor  of 
Wallasey,  of  which  the  plaintiff  is  joint  lord  as  aforesaid,  is  contermi- 
nous with  the  township  of  Wallasey,  and  that  the  low*water  channel 
of  Wallasey  Pool  forms  the  boundary  between  the  townships  and 
manors  of  Wallasey  on  the  north  and  Bidston  on  the  south.  In 
addition  to  the  other  facts  in  that  behalf  stated  in  this  case,  it  was 
proved  by  Mr.  John  Davies,  the  land  agent  of  the  plaintiff,  that  the 
said  low-water  channel  forms  the  boundary  between  the  said  respective 
townships,  and  that  there  are  evident  marks  upon  the  ground,  that 
formerly,  and  before  the  construction  of  the  ancient  embankment 
already  mentioned,  Wallasey  Pool  extended  nearly  a  mile  above  or 
to  the  westward  of  Warrington's  Bridge,  and  that  the  old  water-line 
above  Warrington's  Bridge  forms  the  boundary  of  the  respective 
manors  as  well  as  of  the  townships,  and  was  so  treated  by  the  com- 
missioner under  the  Wallasey  Enclosure  Act  mentioned  in  paragraph 
8  of  this  case ;  and  that,  on  the  occasion  of  that  enclosure,  allotments 
were  made  to  the  plaintiff  and  to  John  Egerton,  Esq.,  then  joint  lords 
of  the  manor  of  Wallasey,  in  respect  of  the  lord's  rights.  The  same 
witness  also  proved  that  he  had  known  the  same  manors  and  town- 
ships ever  since  the  year  1814,  he  having  upon  the  occasion  of  the 
said  enclosure  acted  as  clerk  of  the  commissioner,  and  in  that  capacity, 
in  the  year  1816,  he  made  the  survey,  .measurement,  and  valuation  of 
the  whole  manor  and  township  of  Wallasey,  upon  which  survey, 
measurement,  ♦and  valuation  the  said  allotments  were  made.  r*^g  i 
In  the  year  1829,  the  witness  became  and  had  ever  since  been  '■ 
the  land  agent  of  the  plaintiff;  and  he,  the  witness,  always  considered 
the  boundary  of  the  respective  manors  to  be  the  low-water  channel 
of  the  Pool,  and  he  had  aealt  with  the  properties  on  both  sides  of  the 
Pool  in  Wallasey  and  Bidston  on  that  footing.  Upon  this  evidence 
being  given,  it  was  objected  on  the  part  of  the  defendants  that  in 
point  of  law  the  facts  in  that  behalf  respectively  hereinbefore  stated 
and  deposed  to  by  the  said  Mr.  Davies,  did  not  constitute  any  evidence 
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proper  or  sufficient  to  be  submitted  to  a  jury,  to  rebut  the  legal  pre- 
sumption that  the  lands  lying  between  high  and  low-water  mark  in 
Wallasey  Pool  were*  not  parcel  of  the  said  manors  respectively,  hat 
were  the  property  of  the  Crown.  On  all  the  facts  in  this  case  stated, 
and  there  being  no  evidence  to  the  contrary,  the  referee  found  that 
the  manors  of  Bidston  and  Wallasey  include  the  whole  of  the  town- 
ships  of  Bidston  and  Wallasey  respectively,  and  that  the  low-water 
channel  of  Wallasey  Pool  is  the  boundary  between  the  manors  and 
townships  of  Wallasey  on  the  north  and  Bidston  on  the  south.  He 
stated  tne  evidence  on  which  he  bad  come  to  this  conclusion,  the 
defendants  having  required  him  to* raise  upon  the  case  the  question 
of  law  above  mentioned  for  the  consideration  of  the  court. 

IS.  In  the  month  of  November,  1843,  preparatory  to  the  applica- 
tion to  parliament  in  the  following  session  for  the  act  hereinafter  next 
mentioned,  a  plan  and  book  of  reference  were  deposited  with  the  clerk 
of  the  peace  for  the  county  of  Chester,  copies  of  which  were  set  ont 
in  the  appendix. 

19.  In  the  year  1844,  the  7  &  8  Vict,  c  Ixxix.,  intituled  "  An  act  for 
constructing  tidal  basins,  a  dock,  and  other  works  at  Birkenhead,  in 
*7851  ^^^  county  of  ^Chester,  and  for  other  purposes*'  (being  the  first 
^  of  the  Birkenhead  Dock  acts),  was  passed,  whereby  certaio 
persons  who  under  a  prior  statute  had  been  appointed  commissioners 
for  the  improvement  of  the  township  of  Birkenhead  were  directed  to 
be  called  ^'  The  Commissioners  of  the  Birkenhead  Docks,"  and  they 
were  by  s.  125  empowered  to  construct  a  sea-wall  adjoining  the  river 
Mersey,   across  the  eastern  limits  or  entrance  of  Wallasey  Pool; 
and  also  to  construct  an  embankment  across  the  Pool,  for  the  par- 
pose  of  penning   up  the  waters  of  the  Pool  between  the  western 
side  of  the  last- mentioned  embankment  and  Warrington's  Bridge. 
And,  in  order  to  carry  off  the  water  which  would  otherwise  flow  into 
the  Pool  at  Warrington's  Bridge,  the  commissioners  were  authorized 
to  construct  a  drain  running  for  the  main  part  through  the  adjacent 
lands  of  the  plaintiff  to  the  eastern  side  of  the  intended  works.    The 
55th  section  of  this  act  is  as  follows : — ''  And  whereas  Her  Majesty, 
in  right  of  her  Crown,  is  or  claims  to  be  entitled  to  the  fundus  or 
soil  between  high  and  low-water  mark  of  the  said  Pool  called  Walla- 
sey Pool,  and  of  the  Cheshire  shore  of  the  river  Mersey  adjoining  the 
eastern  limits  of  the  said  Pool :  And  whereas  it  is  expedient  that  the 
commissioners  of  Her  Majesty's  woods,  forests,  &c.,  shall  be  empowered, 
with  such  consent  as  hereinbefore  mentioned,  to  grant  all  the  estate, 
right,  title,  and  interest  of  Her  Majesty,  her  heirs  and  successors,  of 
and  in  so  much  of  the  said  fundus  or  soil  of  the  said  Pool  and  river 
as  will  be  required  for  the  purposes  of  this  act,  or  any  purposes  conse- 
quent on  the  passing  of  this  act:  Be  it  therefore  enacted,  that  it  shall 
be  lawful  for  the  commissioners  for  the  time  being  of  Her  Majesty^s 
woods,  forests,  &c.,  and  they  are  hereby  authorized  and  empowered, 
with  the  consent  in  writing  of  the  lord  high  treasurer,  or  commis- 
♦7661  ^^^°®^3  ^^^  executing  the  *office  of  lord  high  treasurer,  of  the 
^  United  Kingdom,  or  any  three  of  them,  to  give  and  grant  to 
the  said  commissioners  for  executing  this  act,  all  the  estate,  right, 
title,  and  interest  of  Her  Majesty,  her  heirs  and  successors,  of  and  in 
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so  much  and  such  parts  of  the  soil  and  shore  of  the  said  Pool  and 
river  as  they  shall  deem  it  expedient  to  give  or  grant  to  the  said 
commissioners,  without  taking  any  consideration  in  money  for  the 
giving  or  granting  thereof;  and  in  such  case  the  estate,  right,  title, 
and  interest  of  Her  Majesty,  her  heirs  and  successors,  of  and  in  the 
residue  of  the  said  soil  and  shore,  shall  remain  vested  in  Her  Majesty, 
her  heirs  and  successors,  as  parcel  of  the  possessions  and  land  reve- 
nues of  the  Crown  within  the  ordering  and  survey  of  the  Court  of 
Exchequer  in  England,  as  if  this  act  had  not  been  passed  :  and  any 
such  grant,  to  be  made  as  aforesaid,  shall  be  subject  to  such  stipula- 
tions, restrictions,  and  provisions,  as  to  the  appropriation  and  enjoy- 
ment of  the  land  granted,  as  the  said  commissioners  for  the  time  being 
of  Her  Majesty's  woods,  forests,  &c.,  shall  think  fit ;  and  all  such  stipu- 
lations, restrictions,  and  provisions  may  at  all  times  hereafter  be 
enforced  in  a  court  of  equity,  by  or  at  the  instance  of  the  said  last- 
named  commissioners :  Provided  always,  that,  if  the  said  sea-wall, 
embankments,  and  tidal  basins  or  harbours  in  this  act  mentioned 
shall  not  be  constructed  within  ten  years  from  the  passing  of  this  act, 
or  shall  at  any  time  be  discontinued,  and  the  use  tnereof  for  the  pur- 
poses of  this  act  shall  be  abandoned,  all  such  land,  soil,  and  shore  now 
belonging  to  Her  Majesty  in  right  of  her  Crown  as  shall  have  been 
granted,  taken,  or  used  Jfor  the  purposes  of  this  act,  shall  revert  to 
Her  Majesty,  her  heirs  and  successors,  and  any  grant  made  in  pur- 
suance of  the  powers  hereby  given  shall  determine  and  be  void." 

*20.  The  plaintiff,  being  the  owner  of  the  land  proposed  to  r*7g»r 
be  taken  for  the  purposes  of  the  new  drain  or  culvert  from  *• 
Warrington's  Bridge,  and  being  also  the  owner  of  lands  affected  by 
the  proposed  penning  up  of  the  water  of  Wallasey  Pool,  had  formal 
notices  of  the  intention  to  apply  for  the  act.  The  plaintiff  presented 
a  petition  to  the  House  of  Commons  against  the  bill,  with  the  view 
of  entitling  himself  to  be  heard  before  the  committee  on  clauses;  be 
being  desirous  to  help  forward  rather  than  obstruct  the  scheme  as  a 
whole.  The  plaintiff  raised  no  objection  to  section  55,  nor  did  he 
give  notice  of  or  make  any  claim  whatever  to  the  bed  of  the  Pool,  or 
any  portion  of  it;  but  there  was  no  evidence  before  the  referee  that 
the  plaintiff  had  his  attention  called  to  this  section,  or  had  any  notice 
of  any  adverse  claim  by  the  Crown,  except  so  far  as  such  notice  might 
be  inferred  from  the  contents  of  the  act  itself.  On  the  insertion  of 
section  136  of  the  act,  relating  to  the  diversion  of  the  drain  through 
the  plaintiff's  land,  and  section  147  empowering  him  to  erect  bridges 
over  the  drain,  the  plaintiff  withdrew  his  opposition  to  the  bill.  Tho 
plan  and  book  of  reference  hereinbefore  mentioned,  are  referred  to  in 
and  by  section  140  of  the  act,  and  the  additional  map  or  plan  by  the 
-aid  section  required  to  be  deposited  was  duly  deposited  accordingly. 

21.  On  the  4th  of  November,  1844,  an  agreement  was  entered  into 
between  the  commissioners  of  Her  Majesty^s  woods  and  the  Birken- 
licad  Dock  commissioners,  that  the  Crown  should  grant,  free  of  charge, 
to  the  Birkenhead  Dock  commissioners,  all  its  rights  in  150  acres  of 
ilie  bed  and  shores  of  Wallasey  Pool,  and  the  creeks  and  bays  thereof. 
All  the  plots  or  pieces  of  land  now  in  question,  save  the  plots  A.  and 
C,  were  and  are  included  in  the  150  acres  so  agreed  to  be  granted. 

c.  B.  N.  8.,  VOL.  XIV. — 29 
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*7681  ^  ^^^^  ^^  ^^^^  ^ant  and  also  of  a  ^previous  grant  from  the 
-■   Crown  to  the  said  commissioners,  dated  the  17th  of  September, 
1844,  referred  to  in  the  said  agreement,  were  set  forth. 

22.  By  clause  8  of  this  agreement,  it  is  provided  that  the  Birken- 
head Dock  commissioners  shall  apply  to  parliament  in  the  next  ses- 
sion, to  vest  the  said  150  acres  in  them,  in  trust  for  public  nses,  in  a 
manner  to  be  settled  by  parliament.  Ko  act  was  obtained  or  applied 
foe  in  the  next  session,  save  the  act  8  Yict.  c.  iv.  hereinafter  referred 
to. 

28.  The  Birkenhead  Dock  commissioners,  in  the  month  of  Novem- 
ber, 1844,  caused  a  plan  and  book  of  reference  to  be  deposited  with 
the  clerk  of  the  peace  for  the  county  of  Chester  (copies  of  which  were 
in  the  appendix),  and  gave  the  usual  notices  preparatory  to  an  appli- 
cation to  parliament  in  the  session  of  1845,  for  power  to  construct 
wharf  or  sea-walls  along  both  sides  of  Wallasey  Pool,  from  the  mouth 
or  eastern  extremity  thereof  up  to  Wallasey  Bridge.  In  the  plan  and 
book  of  reference  so  deposited,  the  whole  of  the  lands  sought  to  be 
recovered  in  this  section,  save  plot  A.,  are  scheduled  as  being  the 
property  of  the  Crown.  Plot  A.  is  delineated  upon  the  plan,  but  is 
not  numbered  thereon,  nor  mentioned  in  the  book  of  reference.  Od 
the  4th  of  February,  1845,  the  plainti£F,  by  Mr.  John  Davies,  his 
agent,  after  inspectiug  the  deposited  plan  and  book  of  reference,  wrote 
a  letter  to  Mr.  Joseph  Mallaby,  the  clerk  and  solicitor  of  the  Birken- 
head Dock  commissioners,  of  which  the  following  is  a  copy : — 

"MoUington,  4th  February,  1845. 

"  Dear  Sir, — Mr.  Vyner  has  desired  me  to  write  to  you  respecting 
the  short  lengths  of  proposed  dock  wall  which  are  within  his  property 
on  the  sides  of  Wallasey  Pool,  near  Poolton  Bridge,  to  request  that 
the  lines  of  wall  to  be  defined  by  the  act  may  stop  at  his  boundary, 
♦7691  ^®^^^°o  ^^°^  *^  continue  them  within  his  property  as  •he  may 
■'  deem  best.  Not  having  received  any  notice  respecting  his 
frontage  within  Bidston,  Mr.  Vyner  was  not  fully  aware  of  the  inten- 
tion of  continuing  the  line  of  wall  beyond  Birkenhead  boundary, 
until,  at  his  request,  I  last  week  looked  into  the  plan,  &c.,  left  with 
the  clerk  of  Bidston,  and  found  the  line  produced  within  Bidston  up 
to  Poolton  Bridge,  but  no  further;  and  that,  in  the  book  of  reference. 
Mr.  Vyner's  frontage  on  this  part  of  the  line  is  called  the  property  of 
'  the  Crown  and  William  Jackson,  John  Laird,  William  Laird,  and 
M'Qregor  Laird,'  to  whom  probably  the  notices  respecting  that  frontage 
have  been  given.  I  respectfully  beg  to  mention,  that,  west  of  his 
boundary,  Mr.  Vyner  is  owner  on  both  sides  of  the  Pool,  so  that  any 
direction  he  may  give  to  the  walls  there  will  only  affect  himself;  that 
the  shores  on  both  sides  belong  to  Mr.  Vyner  from  high-water  mark 
to  the  centre  of  the  channel,  he  having  several  years  ago  purchased 
all  the  Crown  rights  thereon ;  and  that,  as  it  is  not  proposed  to  define 
the  line  of  wall  alongside  of  all  Mr.  Vyner's  land  abutting  on  the 
Pool,  there  is  the  less  need  to  define  it  along  part ;  but  that,  as  nine- 
tenths  are  to  be  left  to  himself,  the  remaining  tenth  may  as  well  be 
left  to  him  also.  But  perhaps  I  need  not  thus  trouble  you,  and  that 
I  am  right  in  thinking  that  it  was  only  intended  to  carry  the  line  of 
wall  to  the  extent  of  Mr.  Jackson's  land,  and  that  it  was  taken  up  to 
Poolton  Bridge,  under  the  impression  (as  appears  by  the  book  of 
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reference)  that  so  far  belonged  to  Mr.  Jackson  and  his  friends.  In 
either  case  you  will  oblige  Mr.  Yyner  by  abandoning  and  leaving  to 
him  the  line  of  dntt  part  of  the  wall  which  is  within  nis  limits.  The 
favour  of  an  answer  for  Mr.  Vyner  will  oblige,        John  Davibb," 

This  letter  Mr.  Mallaby  answered  by  a  letter  of  the  *6th  of  r«77A 
February,  1845,  of  which  the  following  is  a  copy : —  L  • '^ 

"  1,  Derby-street,  Parliament-street, 
"  6th  February,  1845. 

''  Dear  Sir, — The  plan  deposited  is  not  a  plan  prescribed  by  us, 
but  by  the  Crown ;  and  we  cannot  abandon  any  portion  of  it.  If  Mr. 
Vyner  can  succeed  in  persuading  the  Crown  to  stop  the  wall  at  his 
land,  we  should  be  glad  to  consider  the  subject  with  him ;  but,  in  that 
case,  he  would  lose  the  immense  advantage  of  having  the  Pool  deep- 
ened and  dredged  opposite  to  the  wall  fronting  his  property.  The 
bill  is  to  authorize  the  commissioners  to  make  the  walls  according  to 
the  plan ;  and,  if  the  land-owner  adjoining  will  pay  the  expense  of 
making  so  much  of  the  wall  as  lies  opposite  to  his  property,  the  wall 
will  vest  absolately  in  him,  subject  to  repairing,  and  he  will  be  en- 
titled to  have  deepened  the  Pool  opposite  that  wall  at  the  expense  of 
the  commissioners,  and  thus  have  a  dock  made  for  him.  I  have  no 
doubt  you  are  right  about  the  land  in  Bidston ;  but  it  is  not  now  in- 
tended that  the  commissioners  should  have  power  to  take  the  land 
behind  the  wall,  and  it  has  therefore  become  immaterial.  The  com- 
missioners will,  however,  require  the  land  (the  slip  of  waste)  in  Pool- 
ton  through  which  the  wall  on  that  side  runs.  I  intended  to  have 
called  on  Mr.  Yyner  and  Mr.  Bicknell ;  but  I  will  not  now  do  so  until 
I  hear  from  him,  as  you  will  no  doubt  communicate  all  to  him.  We 
should  be  very  glad  to  have  an  opportunity  of 'concurring  with  him 
in  any  ulterior  views,  and  we  think  this  is  the  grand  stepping-stone 
for  him.  JoSH.  Mallabt." 

24.  On  the  10th  of  February,  1845,  in  consequence  of  these  letters 
of  Mr.  Davies  and  Mr.  Mallaby,  the  plaintiff  accompanied  Mr.  Bick- 
nell, his  solicitor,  to  the  office  of  the  commissioners  of  woods,  and 
saw  Mr.  *Milne,  one  of  the  commissioners  of  woods,  who  re-  r^i'^'Ti 
ferred  them  to  Mr.  Pemberton,  the  solicitor  of  the  commis-  ^ 
sioners.  The  plaintiff  then  objected  to  the  proposed.sea-wall  being 
carried  within  the  property  he  had  so  purchased  from  the  Crown  in 
1830.  He  produced  his  grant  from  the  Crown  of  the  17th  of  Decem- 
ber, 1830,  to  Mr.  Pemberton,  who  examined  the  same;  and  tim 
plaintiff  and  his  solicitor  afterwards,  on  the  same  day,  had  an  interview 
with  Mr.  Mallaby,  and  obtained  from  him  explanations  on  the  subject. 
Afterwards,  on  the  25th  of  February,  1845,  the  plaintiff  and  his 
solicitor  attended  on  Mr.  Gore,  one  of  the  commissioners  of  woods, 
and  inspected  the  agreement  of  the  4th  of  November,  1844,  between 
the  commissioners  of  woods  and  the  Birkenhead  Dock  commissioners. 
The  plaintiff's  solicitor  afterwards  attended  on  Mr.  Mallaby ;  and  at 
that  meeting,  Mr.  Bicknell  and  Mr.  Mallaby  conferred  fully  on  the 
bill  then  before  parliament,  and  the  plaintiff's  grant  from  the  Crown ; 
and  Mr.  Mallaby  thereupon  engaged  to  prepare  clauses  restricting  the 
Birkenhead  Dock  commissioners  from  taking  any  of  the  plaintiff's 
land  west  of  Wallasey  Bridge,  idlowing  land-owners  to  make  entrances 
through  the  sea-walls  to  their  lands,  and  saving  the  plaintiff's  rights 


771  VYNER  V,  MERSEY  DOCKS.    T.  T.  1863. 

generally.  Three  clauses  were  accordingly  prepared  by  Mr.  Mallaby, 
and  submitted  to  and  approved  of  by  the  plaintiff's  solicitor,  and  were 
inserted  in  the  bill  then  before  parliament,  and  constitute  sections  9, 
19,  and  24  of  the  act  as  passed.  The  plaintiff  had  previously  pre- 
sented a  petition  against  the  bill;  but,  upon  these  clauses  being 
inserted,  he  withdrew  his  opposition,  and  the  bill  passed,  and  became 
the  act  8  Vict.  c.  iv.  hereinbefore  referred  to.  The  sections  9,  19,  and 
24  are  as  follows : — 

Section  9.  "And  be  it  enacted  that  nothing  in  this  act  contaiDed 
*7221  ^^^^^  extend  to  authorize  the  commissioners  *to  purchase,  take, 
-'  or  use  any  lands  belonging  to  Bobert  Vyner,  Esq.,  on  the  north- 
west side  of  Foolton  or  Wallasey  Bridge  aforesaid,  without  the  con- 
sent of  the  said  Bobert  Y^ner  or  bis  heirs  or  assigns  first  obtained.'' 

Section  19.  ''And  be  it  enacted  that  it  shall  be  lawful  for  the 
several  persons  or  corporations  who  shall  have  purchased  at  and  for 
a  sum  in  gross  any  portion  of  the  said  sea-walls  under  the  provisions 
of  this  act,  or  the  respective  heirs  or  assigns  of  such  persons,  or  suc- 
cessors or  assigns  of  such  corporations,  at  their  own  expense,  and  after 
giving  three  months'  notice  to  the  commissioners  of  their  intention  so 
to  do,  to  make  openings  and  navigable  gates  in  any  part  of  the  said 
sea-walls  which  shall  belong  to  them  respectively,  provided  that  such 
openings  and  navigable  gates  shall  be  constructed  under  the  superin- 
tendence of  the  engineer  for  the  time  being  of  the  said  commissioners, 
and  in  such  form  as  he  shall  approve  of,  or,  in  case  of  disagreement 
between  the  parties  desirous  of  making  such  openings  or  navigable 
gates  and  the  said  engineer  of  the  said  commissioners  under  the  super- 
intendence of  the  acting  conservator  for  the  time  being  of  the 
river  Mersey,  and  in  such  form  as  such  acting  conservator  shall 
approve  of." 

Section  24.  "  And  be  it  enacted  that  nothing  in  this  act  contained 
shall  extend  to  prejudice  or  interfere  with  the  rights,  powers,  and 
privileges  of  Bobert  Vyner,  Esq.,  his  heirs  or  assigns." 

25.  At  the  latter  end*  of  1846,  or  early  in  1847,  a  series  of  wooden 
stakes,  each  marked  with  a  broad  arrow,  the  ordinary  Crown  mark, 
were  driven  throughout  the  whole  extent  of  Wallasey  Pool  and  the 
creeks  thereof,  along  the  line  of  a  tide  rising  16  feet  6  inches  on  the 
old  dock-sill  at  Liverpool,  at  that  time  considered  to  be  the  high- 
*7731  ^^^^  mark,  which  bounded  the  Grown  *right  to  the  shore 
^  between  high  and  low- water  mark.  About  ninety  of  these 
stakes  were  driven  in  front  of  the  plaintiff's  land.  The  stakes  were 
driven  in  pursuance  of  written  instructions  from  the  commissioners 
of  woods  and  forests,  dated  the  14th  of  October,  1846,  to  Mr.  Bendel, 
the  engineer.  No  other  notice  was  given  to  the  plaintiff  than  the 
fact  of  so  putting  down  the  stakes;  nor  was  any  proceeding  conse- 
quent on  the  instructions  and  report  taken  by  the  Crown,  either 
against  the  plaintiff  or  any  other  frontager.  The  plaintiff  in  January. 
1847,  had  the  position  of  some  of  these  stakes  marked  upon  a  phui. 
The  stakes  remained,  without  objection  by  the  plaintiff,  until  the 
month  of  December,  1851,  when  they  were  pulled  up  or  cut  off  bj 
the  plaintiff's  orders.  The  whole  of  the* pieces  of  land  now  in  ques- 
tion, Plot  A.  excepted,  were  included  within  the  space  enclosed  by 
the  stakes. 
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26.  By  Aootlier  act,  the  10  &  11  Vict.  c.  cclxiv.  (Royal  assent,  22d 
of  July,  1847),  intituled  "An  act  to  authorize  the  Birkenhead  Dock 
Commissioners  to  construct  an  additional  dock  and  other  works  at 
Birkenhead,  in  the  county  of  Chester,  and  for  other  purposes,"  power 
was  given  to  the  commissioners  to  vary  the  line  of  the  before- 
mentioned  intended  drain,  to  carry  away  the  water  theretofore  flowing 
into  Wallasey  Pool  at  Warrington's  Bridge ;  and  they  were,  by  s.  12, 
required  to  proceed  in  the  carrying  on  and  completion  of  the  sea-wall 
and  other  works  with  the  utmost  possible  despatch,  and  to  report  in 
writing  every  two  months  to  the  commissioners  of  woods  the  progn»s^ 
and  actual  state  of  the  works.  Section  56  continued  the  power  given 
by  the  previous  act  to  the  commissioners  of  woods  to  make  to  tlio 
dock  commissioners  free  grants  of  the  Crown  property  in  the  Pi>i>l. 
By  s.  69,  the  commissioners  of  woods  were  authorized,  with  the 
*conaent  of  the  lords  of  the  treasury,  to  lend  money  to  the  r^nnA 
Birkenhead  Dock  commissioners  for  the  purpose  of  enabliag  ^ 
them  to  proceed  with  the  works.  And  it  was  enacted,  by  s.  61,  that, 
if  the  erection  of  the  sea-wall  and  other  works  were  not  prosecuted 
with  all  practicable  despatch,  and  completed  within  the  space  of  ten 
years  to  the  satisfaction  of  the  commissioners  of  woods,  then  that  all 
the  land  belonging  to  or  claimed  by  Her  Majesty  which  should  have 
been  granted  or  used  for  the  purpose  of  the  works,  should  revert  to 
the  Crown. 

27.  The  next  act,  10  &  11  Vict.  c.  cclxv.  (Royal  assent»  22d  of  July, 
1847),  relating  to  the  Birkenhead  Docks,  was  passed  in  1847.  The 
material  enactments  contained  in  it,  with  reference  to  the  present  case, 
are  the  following : — 

Section  1  extends  all  the  unrepealed  provisions  of  the  former  act  to 
the  present  act. 

Section  8  requires  the  dock  commissioners  to  execute  the  sea  or 
wharf-walls  fronting  the  lands  of  any  owner  who  may  be  willing  to 
advance  money  for  the  purpose. 

Section  13  requires  the  dock  commissioners,  on  the  application  of 
any  owner  of  land  on  the  Pool,  and  upon  being  furnished  by  him 
with  money,  to  dredge  and  form  a  channel  in  the  Pool  up  to  Wallasey 
Bridge. 

Section  14  enacts  that  the  commissioners  shall,  with  convenient 
reasonable  despatch,  at  the  request  of  any  such  owner,  and  upon  being 
furnished  with,  money,  dredge  the  bed  of  the  Pool  between  the  channel 
and  line  of  his  wall. 

Section  16  empowers  the  commissioners  to  dredge  the  Pool  as  they 
may  think  fit,  not  exceeding  a  certain  depth. 

Section  17  authorizes  the  commissioners  of  woods  to  construct  a 
portion  of  the  walls  at  the  expense  of  the  Crown. 

Section  18  entitles  the  owner  of  adjacent  lands  to  ^purchase   fi^^rn^ 
the  Crown  rights,  upon  paying  the  expense  of  the  walls  to  be  ^ 
bailt  under  8.  17. 

Section  19  enacts  that  prior  agreements  entered  into  by  commis- 
sioners shall  not  be  prejudiced. 

28.  The  next  Birkenhead  Dock  Act  was  the  11  &  12  Yict.  c.  cxliv. 
(Koyal  assent,  14th  of  August,  1848),  and  the  preamble  recites  that 
the  commissioners  of  the  Birkenhead  Docks  had  borrowed  428,00021; 
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which  had  been  found  insufficient  to  complete  the  works ;  that  thej 
had  been  unable  to  borrow  any  further  portion  of  the  sums  they  were 
authorized  to  raise ;  and  that  it  was  of  great  public  importance  that 
the  works  should  be  completed.  The  material  enactmentSi  so  far  a« 
regards  the  present  case,  are  as  follows : — 

Section  1  extends  all  the  unrepealed  provisions  of  the  former  acts 
to  this  act.  t 

Section  8  incorporates  certain  individuals  therein  named,  by  the 
name  of  "  The  Trustees  of  the  Birkenhead  Docks.'' 

Section  4  transfers  all  the  rights  and  powers  of  the  former  commis- 
sioners to  the  new  trustees. 

Section  82  vests  all  the  property  in  the  docks  and  other  works  in 
the  new  trustees. 

Section  86  authorizes  the  trustees  to  raise  an  additional  sum  of 
50,0007.  by  preferential  mortgages. 

Section  38  directs  the  mode  of  expenditure  of  the  money  to  be  so 
raised. 

29.  In  the  year  1849,  the  plaintiff  and  the  trustees  of  the  Birkenhead 
Docks  came  to  an  arrangement  with  reference  to  the  constractioa 
through  the  plaintifTs  land  of  the  new  drain  or  culvert  from  War- 
rington ^s  Bridge,  already  mentioned ;  and  the  terms  of  this  agreement 
were  subsequently  embodied  in  a  deed  dated  the  24th  of  July,  1849, 
made  between  the  plaintiff  of  the  one  part  and  the  said  trustees  of 
the  other  part. 

'^7761  *  ^  Ai'ticles  of  agreement,  dated  the  2dth  of  May,  ^1850, 

^  between  the  commissioners  of  Her  Majesty's  woods  and  the 
trustees  of  the  Birkenhead  Docks,  it  was  agreed  that  the  said  commis- 
sioners should  make,  on  certain  terms  in  the  said  articles  specified,  a 
free  grant  to  the  said  dock  trustees  of  all  the  estate,  right,  title,  and 
interest  of  Ser  Majesty  in  and  over  the  south  reserve  and  certain 
spaces  of  foreshore  on  each  side  of  the  Great  Float.  It  was  by  the 
said  agreement,  provided  that  the  same  was  made  subject  to  the 
approval  of  the  lords  commissioners  of  Her  Majesty's  treasury,  and 
also  subject  to  its  being  ratified  by  parliament.  The  said  agreement, 
intituled  **  Minutes  of  arrangement,"  was  subsequently  presented  to 
parliament  by  Her  Majesty's  command,  and  was  printed  pursuant  to 
an  order  of  the  House  of  Commons  made  on  the  7th  of  June,  1851. 

81.  By  another  act,  the  18  k  14  Vict.  c.  c.  (Royal  assent,  14th  of 
August,  1850),  intituled  "An  act  to  carry  into  effect  arrangements 
made  between  the  commissioners  of  Her  Majesty's  woods  and  the 
trustees  of  the  Birkenhead  Docks,  to  amend  the  acts  relating  to  the 
said  docks,  and  to  extend  the  time  for  completion  of  works,  and  for 
other  purposes,"  the  said  trustees  were  authorized  to  alter  the  coarse 
of  part  of  the  sea-wall  on  the  north  side  of  Wallasey  Pool,  and  the 
commissioners  of  woods  were  empowered  to  advance  the  money 
required  for  the  completion  of  a  certain  portion  of  the  wall ;  and  they 
were  also  authorized  and  required  to  construct,  at  the  expense  of  the 
Crown,  a  public  road  over  a  portion  of  the  lands  to  be  reclaimed  from 
the  Pool.  The  commissioners  were  also  authorized  to  make  free 
grants  of  all  the  estate,  right,  title,  or  interest  of  Her  Majesty,  her 
heirs  or  successors,  of  and  in  the  foreshore  of  the  Pool  to  the  trustees; 
and  the  trustees  were,  by  s.  80,  required,  upon  any  frontager  building 
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his  wharf- ^all,  .to  convey  to  him  the  foreshore  lying  between  his  land 
and  the  line  of  wall. 

*32.  In  the  year  1851,  the  plaintiff,  and  the  owners  of  the  r^trrrj 
lands  adjacent  to  the  lands  of  the  plaintiff,  caused  to  be  con-  ^ 
structed,  under  the  provisions  of  the  act  or  acts  in  that  behalf,  a  sea 
or  wharf-wall  along  the  frontage  of  their  respective  lands  on  the  south 
side  of  Wallasey  Pool,  otherwise  called  "the  Oreat  Float."  The 
plaintiff^s  portion  of  the  expense  of  the  erection  of  the  wall  was  2858Z., 
whi.ch  amount  was  defrayed  by  him. 

S3.  In  the  same  year,  the  plaintiff,  by  agreement  with  the  Birken- 
head Dock  trustees,  defrayed  the  expense  of  excavating  a  portion  of 
the  south  side  of  the  Pool  or  Great  Float  in  front  of  his  wall  last 
mentioned,  and  extending  a  considerable  distance  within  the  Pool, 
the  trustees  not  being  in  o  pecuniary  position  to  incur  that  expense. 
The  plaintiff,  being  a  creditor  of  the  Birkenhead  Dock  trustees  for 
the  amount  so  expended,  viz.  1388I.,  and  also  for  a  further  sum  of 
lOOOZ.  in  respect  of  his  land  taken  and  used  for  the  great  drain  under 
the  deed  of  1849,  subsequently,  in  accordance  with  the  provisions  of 
an  act  hereinafter  more  particularly  mentioned,  passed  in  the  year 
1855,  accepted,  on  the  15th  of  April,  1856,  from  the  Birkenhead 
Dock  trustees  a  bond  of  the  corporation  of  Liverpool  for  the  sum  of 
15522.,  being  13^.  in  the  pound  on  the  said  two  sums  of  13882, 
and  10002. 

34.  The  Birkenhead  Dock  trustees,  notwithstanding  the  assistance 
given  by  the  commissioners  of  Her  Majesty ^s  woods,  found  themselves 
unable  to  complete  the  works;  and,  there  being  no  sufficient  income 
to  keep  down  the  interest  accruing  on  the  large  amount  already 
expended,  they  (the  trustees)  became  and  were  unable  to  meet  their 
engagements;  and  thereupon  the  statute  16  &  17  Vict.  C.  clxv.  (Bo^al 
assent,  4th  of  August,  1853),  intituled  *^An  Act  fpr  authorizing 
arrangements  for  the  completion  of  the  Birkenhead.  Docks,"  was 
passed.  The  preamble  recites  all  the  acts  ^before  mentioned,  r^^^o 
that  the  "Birkenhead  Dock  trustees  owed  751,1002.,  that  the  '- 
yearly  income  of  the  trustees  was  scarcely  more  than  sufficient  to  pay 
their  ordinary  working  and  management  expenses,  and  that  under  the 
existing  circumstances  the  Birkenhead  Dock  trust  was  altogether 
insolvent,  and,  inasmuch  as  the  arrears  of  interest  on  the  debt  of  the 
trustees  were  accumulating  at  the  rate  of  at  least  26,0002.  a  year,  the 
condition  of  *the  Birkenhead  Docks  threatened  to  be  a  condition  of 
hopeless  insolvency;  and  further,  that  it  was  of  great  public  import* 
ance,  as  well  as  of  great  importance  to  the  creditors  of  the  trustees, 
that  the  Birkenhead  Docks  should,  without  further  delay,  be  brought 
into  use  for  commercial  and  other  purposes,  but  that  that  could  not  be 
effected  unless  certain  additional  works  were  completed.  It  also 
recites  that  the  dock  trustees  had  obtained  a  provisional  contract  from 
contractors  of  the  highest  credit,  to  complete  within  three  years,  for 
the  sum  of  370,0002.,  such  of  the  works  as  were  not  already  absolutely 
contracted  for,  on  condition  of  that  amount  being  satisfied  as  to  70,0002., 
part  thereof,  by  a  conveyance  of  part  of  the  land  to  be  reclaimed  by 
the  execution  of  the  works,  and  as  to  the  300,0002.  residue  thereof, 
by  bonds,  with  certain  preference  in  the  said  act  particularly  men- 
tioned.    The  act  contains  the  following  among  other  provisions : — 
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Section  2,  unrepealed  provisions  in  former  acts  continued. 

Section  4  authorizes  trustees  to  issue  preferential  bonds  in  favour 
of  contractors,  and  bonds  for  reduced  amounts,  in  satisfaction  of  the 
bonds  previously  given. 

Section  18  authorizes  the  trustees  to  dredge  the  Pool  on  the  north 
side,  opposite  to  the  sea  or  wharf- walla,  when  built  by  the  frontagers. 

85.  The  plaintiff,  together  with  the  other  land-owners,  was  desirous 

•77Q1  ^^^^  *^®  works  authorized  to  be  *exeouted  by  the  Birkenhead 

"•   Dock  trustees  should  be  prosecuted  and  completed,  and  was 

aware  of  the  various  applications  to  parliament  that  led  to  the  passin;^ 

of  the  statutes  already  mentioned. 

36.  By  an  indenture  dated  the  80th  of  March,  1854,  made  between 
the  Hon.  Charles  Alexander  Gore,  a  commissioner  of  Her  Majesty's 
woods,  on  the  one  part,  and  the  trustees  of  the  Birkenhead  Docks,  of 
the  other  part, — after  reciting  the  act  of  7  &  8  Vict.  c.  Ixxix.,  and 
the  agreement  between  the  commissioners  of  Her  Majesty's  woods  and 
the  Birkenhead  Dock  commissioners,  of  the  4th  day  of  November, 
1844,  already  mentioned  j  and  after  further  reciting  the  before  men- 
tioned acts  of  the  8  Vict.  c.  iv.,  and  the  11  &  12  Vict.  c.  cxliv.,  and 
that  the  wharf- walls  on  the  south  side  of  the  said  Pool  had  been  en- 
tirely completed,  and  that  the  walls  on  the  north  side  of  the  Pool  had 
also  been  completed  from  the  side  of  the  temporary  dam  up  to  the 
first  considerable  creek,  as  shown  on  the  plan  annexed  to  the  said 
deed  now  in  recital,  but  that  the  remainder  of  the  walls  on  the  north 
side  of  the  said  Pool  had  not  yet  been  erected ;  and  after  farther  re- 
citing that  the  said  Charles  Alexander  Gore,  as  the  commissioner  of 
Her  Majesty's  woods  in  whom  were  then  vested  the  powers  by  the 
said  recited  acts  given  to  the  commissioners  of  Her  Majesty's  woods, 
had,  with  the  consent  of  the  lords  commissioners  of  Her  Majesty's 
treasury,  in  pursuance  of  the  said  agreement  in  that  behalf,  and  in  ex- 
ercise of  the  powers  in  the  said  recited  acts  contained,  agreed  to  make 
such  grant  to  the  said  trustees  of  the  Birkenhead  Docks  as  ^as  and  is 
thereinafter  and  hereinaflier  contained,  without  taking  any  money  for 
the  granting  thereof, — it  was  witnessed,  that  the  said  Charles  Alex- 
ander Gore  did,  as  such  commissioner,  and  with  such  consent,  and  in 
pursuance  of  the  agreement  therein  and  hereinbefore  respectively 
*7801  *^^^^^ioi^6^}  grant  unto  the  trustees  of  the  Birkenhead  Docks 
^  all  the  estate,  right,  title,  and  interest  of  Her  Majesty  of  and 
in  all  that  portion  of  the  bed  and  shores  of  Wallasey  Pool,  and  the 
creeks  and  bays  thereof,  situate  to  the  westward  of  the  site  of  the  in- 
tended dock  called  "  The  Twelve  Acre  Dock,"  coloured  brown  in  the 
plan  thereto  annexed,  and  bounded  thereby  on  the  eastern  side,  and 
bounded  on  the  western  side  by  Warrington's  Bridge,  and  on  the 
northern  and  southern  sides  thereof  by  the  lines  on  the  said  plan 
coloured  red,  and,  as  to  the  creeks  and  bays,  where  there  were  no  red 
lines,  by  the  lines  coloured  or  tinted  dark  blue,  and  which  land  in- 
tended to  be  granted  was  estimated  to  contain  188  acres  or  thereabouts, 
and  was  coloured  blue  on  the  said  plan. 

87.  By  another  indenture,  bearing  even  date  with  and  made  between 
the  same  parties  as  the  indenture  and  lastly  hereinbefore  mentioned,— 
after  reciting  the  act  of  the  18  &  14  Vict  c.  c.  hereinbefore  mentioned,— 
it  was  witnessed  that  the  said  Charles  Alexander  Gore,  as  such  oom- 
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midsioner  as  aforesaid,  with  the  consent  in  writing  of  two  of  the  lords 
commissioners  of  Her  Majesty's  treasury^  did  grant  unto  the  said 
trastees  of  the  Birkenhead  Docks  all  the  estate,  right,  title,  and  in- 
terest of  Her  Majesty  in  all  the  several  pieces  or  parcels  of  foreshore 
lying  on  each  side  of  the  Great  Float,  between  the  line  of  wall  whereof 
the  landward  boundary  was  coloured  red  on  the  plan  annexed  to  the 
said  indenture,  and  the  line  thereon  coloured  blue,  and  which  had 
already  become,  or  would  upon  the  completion  of  the  wharf-walls 
become,  reclaimed  land,  and  which  said  pieces  of  land  were  more  par- 
ticularly delineated  on  the  said  plan,  and  were  thereon  coloured  yellow. 
Both  this  and  the  previous  grant  were  duly  enrolled  under  the  act  10 
G.  4,  c.  ]..  and  are  in  the  Crown  Lands  Office,  Spring  Gardens. 

*S8.  The  plaintiff  did  not  cause  the  wharf-wall  to  be  built  in  r^tiToi 
front  of  any  portion  of  his  land  on  the  north  side  of  the  Pool  '- 
or  Great  float,  but  was  ready  to  do  so  if  the  other  frontagers  had 
concurred;  and  plans  and  specifications  for  the  erection  of  a  continuous 
wharf- wall  along  the  north  side  were  prepared  by  the  engineer  of  the 
corporation  df  Liverpool  in  the  year  1857,  and  were  approved  by  the 
plaintiff. 

89.  The  trustees  of  the  Birkenhead  Docks,  upon  the  execution  of 
the  before-mentioned  Crown  grants  to  them  oif  the  bed  and  foreshores 
of  Wallasey  Pool,  made  every  exertion  in  their  power  to  raise  the 
additional  funds  required  to  carry  out  the  intention  of  the  legislature 
as  expressed  in  the  last-mentioned  act;  but  they  entirely  failed  to  ob- 
tain an  additional  loan ;  and  they  became  and  were  wholly  unable  to 
pay  or  discharge  any  portion  of  the  debt  owing  by  them,  inc^luding 
the  before- mentioned  aebts  owing  to  the  plaintiff;  and  the  contractors 
also  refused  to  proceed  with  the  works  upon  the  security  mentioned 
in  the  said  act,  whereby  the  completion  of  the  Great  Float  by  the 
trustees  became  and  was  entirely  impracticable.  At  this  juncture,  the 
corporation  of  Liverpool  agreed  to  purchase  the  property  of  the  Birken- 
head Dock  trustees  and  the  Birkenhead  Dock  Company ;  and  by 
articles  of  agreement  made  the  16th  of  May,  1855,  between  the  trus- 
tees of  the  Birkenhead  Docks  of  the  first  part,  the  Birkenhead  Dock 
Company  of  the  second  part,  and  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Liverpool  on  the  third  part, — after  reciting,  among 
other  things,  that  the  Birkenhead  Docks  were  incomplete,  and  that 
the  income  derived  therefrom  was  little  more  than  sufficient  to  defray 
the  working  expenses,  and  that  the  works  were  then  at  a  stand,  and 
that  a  committee  of  the  House  of  Commons  had  intimated  they  enter- 
tained an  opinion  that  it  would  be  ^advantageous  to  the  mnri-  ^#700 
time  trade  of  the  port  of  Liverpool,  and  of  public  advantage,  ^ 
that  the  whole  dock  system  on  both  sides  of  the  river  Mersey,  should 
be  put  under  the  management  of  one  public  trust;  and  further  reciting, 
rhat,  in  consequence  of  that  intimation,  and  with  a  view  to  tliat  object, 
the  parties  thereto  had  determined  to  enter  into  the  said  articles  by 
way  of  agreement,  as  thereinafter  appearing, — it  was  witnessed  that 
the  parties  thereto  thereby  mutually  agreed,  inter  alia,  as  follows : — 

Ist.  "  That  the  agreement  should  be  subject  to  the  approval  of  par- 
liament." 

2dly.  ''That  all  the  docks,  lands,  and  buildings  of  the  trustees,  and 
all  the  works,  lands,  and  buildings  of  the  company,  discharged  from, 
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inter  alia,  the  bond,  judgment,  and  other  existing  debts  of  the  trustees, 
and  from  the  mortgages  and  other  debts  of  the  company,  should  be 
transferred  to  the  corporation." 

Sdly.  "  That,  within  one  month  from  the  passing  of  the  act  author- 
izing such  transfer,  the  corporation  should  dfsliver  to  the  said  trustees 
bonds  under  the  corporate  seal  for  the  aggregate  amount  of  391,463/." 

4thl y.  "  That,  within  the  same  period,  the  corporation  should  de- 
liver to  the  company  bonds  under  the  corporate  seal  for  the  aggr^ate 
amount  of  7oI,637i" 

15thly.  '^  That  the  said  agreement  should;  on  or  before  the  19th  of 
May,  1855,  be  submitted  for  their  consent  and  approval  to  (among  other 
parties)  the  bond-holders  and  general  creditors  of  the  trustees." 

40.  On  the  5th  of  May,  1855,  being  subsequent  to  the  arrangement 
of  terms  between  the  trustees  of  the  Birkenhead  Docks  and  the  cor- 
poration of  Liverpool,  but  a  few  days  before  the  agreement  last  men- 
tioned was  actually  executed,  a  letter  was  written  and  sent  to  the 
plaintiff  by  Mr.  Bramah,  the  law  clerk  of  the  trustees,  informing  bim^ 
*7831   ^^^  plaintifif,  that  a  conditional  ^arrangement  had  been  made 

-■  with  the  corporation  of  Liverpool  for  a  transfer  to  them  of  the 
Birkenhead  Docks,  in  consideration  of  a  sum  which  would  enable  the 
trustees  to  pay  the  Birkenhead  Dock  creditors  13«.  in  the  pound,  and 
requesting  to  know  whether  the  plaintiff  would  consent  to  that  arrange- 
ment.  In  reply  to  this  letter,  Mr.  Bicknell,  the  plaintifiTs  solicitor,  by 
a  letter  to  Mr.  Bramah,  dated  the  10th  of  May,  1855,  written  with  the 
plaintiffs  authority,  assented  to  the  arrangement. 

41.  By  another  act  of  18  k  19  Vict.  c.  clxxi.  (Royal  assent,  23d  of 
July,  1855),  intituled  "An  Act  for  vesting  the  undertakings  of  the 
Birkenhead  Dock  Company  and  of  the  Trustees  of  the  Birkenhead 
Docks  in  the  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  oi 
Liverpool,"  and  for  other  purposes, — after  reciting  the  various  acts 
already  mentioned,  and  the  said  agreement  of  the  16th  of  May,  1853, 
and  further  reciting  that  the  completion  of  the  docks  at  Birkenhead 
would  be  advantageous  to  the  maritime  trade  of  the  port  of  Liverpool 
and  to  the  public, — it  was  enacted  as  follows: — 

Section  2.  "  The  expression  '  undertaking'  by  this  act  transferred 
to  the  corporation,  or  other  words  in  this  referring  thereto,  shall 
mean  the  estate,  rights,  and  powers  of  the  trustees  and  company 
respectively  by  this  act  transferred  to  the  corporation ;  and  the  words 
^agreement  for  transfer'  shall  mean  the  agreement  set  out  in  the 
schedule  to  this  act." 

Section  4.  ''  The  recited  agreement  for  transfer  is  by  this  act  con- 
firmed, and  may  and  shall  be  carried  into  efiect  accordingly,  subject 
nevertheless  to  the  provisions  of  this  act,  so  far  as  such  agreement  is 
inconsistent  with  the  same." 

Section  7.  "  Subject  to  the  provisions  of  this  act,  all  the  docks,  lands, 
and  buildings  of  or  to  which  the  trustees  were  immediately  before  the 
*7841  ^^'^'"^"cement  *of  this  act,  by  virtue  of  the  trustees'  acts  or 
-'  any  of  them,  or  otherwise  however,  seised,  possessed,  or 
entitled,  either  at  law  or  in  equity,  and  the  caisson  belonging  to  those 
docks,  are  by  this  act  transferred  to  and  shall  be  vested' absolutely  in 
the  corporation,  but  nevertheless  upon  the  several  trusts  and  condi- 
tions and  to  and  for  the  several  uses  and  purposes  upon,  to,  and  for 
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which  the  trustees  wefe  heretofore  sieiaed  or  possessed  or  entitled  to 
the  same  respectively,  and  sabject  to  the  several  liabilities  created  by 
act  of  parliament,  and  also  subject  and  without  prejudice  to  the 
several  leases  and  agreements  for  leases  specified  in  the  first  schedule 
to  the  agreement  for  transfer,  so  far  as  such  leases  and  agreements 
respectively  are  valid. 

Section  9.  *'  Provided  always  that  the  transfer  and  vesting  of  the 
property  of  the  trustees  and  of  the  company  respectively  shall  not 
take  efTect  until  the  delivery  by  the  corporation  to  the  trustees  and  the 
company  respectively  of  the  bonds  of  the  corporation  to  be  as  by  this 
act  provided  delivered  to  them  respectively." 

Section  16.  '^From  and  after  the  commencement  of  this  act,  the 
docks,  lands,  buildings,  and  caisson  of  the  trustees,  and  the  under- 
taking of  the  company,  by  this  act  respectively  transferred  to  and 
vested  in  the  corporation,  shall  be  one  undertaking,  and  all  the  powers, 
privileges,  and  authorities  of  the  corporation  under  this  act  shall 
accordingly  extend  and  apply  to  that  one  undertaking,  and  to  the 
corporation  and  all  other  persons  respectively  with  respect  to  the 
same." 

'*  Section  27.  If  at  any  time  hereafter  the  trustees  of  the  Liverpool 
Docks  shall  be  authorized  by  parliament  to  become  the  purchasers  of 
the  undertaking  by  this  act  vested  in  the  corporation,  then,  upon 
being  repaid  or  adequately  secured  the  repayment  of  all  sums  expended 
by  them  in  the  purchase  or  completion  of  the  *8aid  undertaking  r^iTor 
or  in  relation  thereto,  or  for  the  payment  of  which  they  ahall  ^ 
have  become  liable,  and  being  paid  or  relieved  from  all  liability, 
expense,  or  loss  incurred  by  them  for  the  purposes  of  the  said  under- 
taking, or  incident  thereto,  with  interest  thereon,  or  on  such  other 
terms  as  may  be  mutually  agreed  upon  and  approved  by  parliament, 
the  corporation  shall,  and  thev  are  hereby  required  to,  transfer  the 
said  .undertaking,  as  conferred  upon  the  corporation  by  this  act,  to 
the  said  trustees  of  the  Liverpool  Docks,  together  with  all  their 
powers,  rights,  privileges,  and  authorities  in  relation  to  the  said 
undertaking,  to  the  end  that  the  same  and  the  future  control  and 
management  thereof  may  thereafter  be  vested  in  the  said  trustees  of 
the  Liverpool  Docks,  as  part  of  the  dock  estate  of  Liverpool." 

Section  48.  ''The  application  by  the  trustees  as  by  this  act  pro- 
vided, of  the  bonds  delivered  to  them  by  the  corporation,  shall  be  full 
satisfaction  and  discharge  of  all  the  rights,  interests,  claims,  and 
demands  whatsoever  of  the  several  creditors  of  the  trustees,  whether 
bond-holders,  judgment-creditors,  or  creditors  by  specialty  or  simple 
contract,  or  otherwise,  and  of  all  other  claimants  against  the  trustees ; 
and  all  such  rights,  interests,  claims,  and  demands  shall  thereupon 
absolutely  cease." 

42.  It  was  proved  before  the  referee,  on  behalf  of  the  plaintiff,  with 
the  view  of  fixing  the  trustees  of  the  Birkenhead  Docks  and  the 
corporation  of  Liverpool  with  notice  of  the  existence  of  the  Crown 
grant  to  the  plaintiff,  dated  the  17th  of  December,  1830,  that,  in  the 
years  1849  and  1850,  several  letters  passed  between  Mr.  Davies,  the 
land-agent  of  the  plaintiff,  and  Mr.  Bendel,  the  engineer  of  the  trustees, 
who  was  also  employed  by  the  plaintiff  in  and  about  the  construction 
of  the  entrance  dam  in  front  of  his  property.     The  alleged  notice  to 
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*7861  ^^^  trustees  is  contained  in  the  ^following  passage  in  the  letter 
^  dated  the  9th  of  June,  1849,  and  again  at  the  conclasion  of  tbe 
letter  of  the  25th  of  February,  1850 : — "  You  are,  I  believe,  aware 
that  Mr.  Vyner  purchased  all  the  Crown  rights  in  front  of  his  land 
some  years  ago."    The  alleged  notice  to  the  corporation  of  Liverpool 
is  contained  in  two  letters,  dated  respectively  the  15th  of  April,  1857, 
and  the  23d  of  September,  1857,  from  Mr.  Davies  to  Mr.  John  Uar^ 
ley,  the  engineer  of  the  corporation.     The  passages  relied  on  are  in 
the  words  following: — "This  would    lessen    the  excavations  and 
shorten  the  wall ;  and,  as  Mr.  Vyner  has  purchased  all  Crown  rights, 
there  could   be  no  Crown   question   raised."    The  passage  in   the 
second  letter  is — "And,  as  the  land  beyond  Mr.  Mainwaring's  is  Mr. 
Vyner's  on  both  sides,  there  is  no  one  to  find  fault.     Mr.  Vyner  pur- 
chased the  Crown  rights  in  front  of  his  land  in  1829."     Unless  these 
letters,  or  anything  before  stated  in  this  case,  amounted  in  law  to 
notice  to  the  trustees  of  the  Birkenhead  Docks  and  to  the  corporation 
of  Liverpool  respectively  of  the  plaintiff's  Crown  grant  of  the  30th  of 
December,  1880,  the  trustees  of  the  Birkenhead  Docks  had  no  notice 
of  the  said  grant  prior  to  the  sale  and  transfer  of  the  Birkenhead 
Dock  estate  to  the  corporation  of  Liverpool,  and  the  corporation  of 
Liverpool  had  not,  until  the  proceedings  in  committee  of  the  House 
of  Commons,  in  1858,  hereinafter  mentioned,  any  notice  or  knowledge 
of  the  existence  of  the  before-mentioned  Crown  grant  to  the  plaintiff 
of  the  17th  of  December,  1830,  or  of  any  right  or  claim  on  the  part 
of  the  plaintiff  to  a  portion  of  the  land  included  in  the  two  several 
Crown  grants  to  the  trustees  of  30th  of  March,  1854.     And,  although 
aware,  as  before  stated,  of  the  agreement  for  a  grant  dated  the  4th  of 
November,  18-14,  the  plaintiff  had  not  any  knowledge  or  notice  of  the 
making  of  the  two  last-mentioned  grants  until  the  proceedings  in 
•7871   c^"^"^^^^®®  of  the  *IIouse  of  Commons  in  1858,  wheb  he  first 
-'   had  notice  of  the  grant  of  the  bed  of  the  Pool,  and  until  the 
Cheshire  Spring  Assizes,  in  1861,  when  he  first  had  notice  of  the 
grant  of  the  foreshores.    The  two  last-mentioned  grants  were  pro- 
duced to  the  town-clerk  of  Liverpool,  in  the  course  of  the  negotiation 
for  the  sale  and  transfer  to  the  corporation  of  Liverpool  of  the  pro- 
perty of  the  Birkenhead  Dock  trustees  and  the  Birkenbead  Dock 
Company  which  resulted  in  the  act  of  1855 ;  and  it  was  distinctly 
understood  on  the  part  of  the  corporation  that  they  were  purchasing 
all  the  property  included  in  those  grants.    The  bonds  for  the  before- 
mentioned  sums  of  391,4632.  and  751,537^  were  duly  delivered  by 
the  corporation  to  the  Birkenhead  Dock  trustees  and  the  Birkenhead 
Dock  Company  respectively,  pursuant  to  the  terms  of  the  said  agree- 
ment and  act  of  parliament;  and  the  plaintiff  accepted  and  received 
from  the  trustees  one  of  those  bonds  in  satisfaction  and  discharge  of 
the  hereinbefore-mentioned  debts  due  to   him  by  the   Birkenhead 
Dock  trustees. 

43.  By  articles  of  agreement,  dated  the  1st  of  November,  1856,  and 
made  between  the  corporation  of  Liverpool  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  after  reciting,  that,  under  and  by  virtue  of 
the  several  acts  of  parliament  relating  to  the  Birkenhead  Docks,  the 
corporation  were  authorized  to  deepen  Wallasey  Pool,  for  the  purpose 
of  making  the  same  into  a  floating  dock,  and  that  tbe  corporation  had 
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contracted  for  tbe  deepening  thereof, — it  was  witnessed,  that,  in  con- 
sideration of  the  corporation  agreeing  to  construct  a  double  line  of 
railway  to  the  lands  of  the  plaintiff,  so  as  to  connect  the  same  with  a 
certain  line  of  railway  already  constructed,  the  plaintiff  agreed  that 
the  corporation  should  be  at  liberty  to  deposit  upon  certain  adjacent 
land  of  the  plaintiff  the  soil  excavated  from  *the  Pool.  The  rw^oo 
contractors  for  the  work  excavated  a  large  quantity  of  earth  ^ 
and  spoil  from  the  portion  of  the  bed  of  the  Pool  east  of  Wallasey 
Bridge  now  claimed  by  the  plaintiff  in  this  action,  without  any  objec- 
tion on  his  part,  and  also  a  large  quantity  of  earth  and  spoil  from  the 
remainder  of  the  Pool  to  the  east  of  the  lands  now  in  question,  all 
which  earth  and  spoil  they  deposited  on  the  plaintiff's  land  under  the 
said  agreement. 

44.  By  another  act,  the  20  &  21  Vict.  c.  clxii.  (Royal  assent  25th 
of  August,  1857),  entitled  '*An  act  for  consolidating  the  docks  at 
Liverpool  and  Birkenhead  into  one  estate,  and  for  vesting  the  control 
and  management  of  them  in  one  public  trust,  and  for  other  purposes," 
— after  reciting,  among  other  things,  all  the  before* mentioned  acts, 
and  further  reciting  that  all  the  property  of  the  trustees  of  the  Birken- 
head Docks  and  of  the  Birkenhead  Dock  Company,  and  their  powers 
in  relation  thereto,  were  vested  in  the  corporation  of  Liverpool,  who 
had  expended  further  considerable  sums  in  reference  thereto, — it  was 
enacted  by  sections  26.  37,  39,  50,  51,  52,  and  60,  as  follows : — 

Section  26.  "All  such  estate  and  interest  in  the  docks,  buildings, 
and  other  property,  both  real  and  personal,  situate  at  Birkenhead  or 
elsewhere,  as  are  transferred  or  intended  to  be  transferred  to  the  cor- 
poration of  Liverpool  by  the  Birkenhead  Docks  Act,  1855,  shall, 
upon  and  after  the  first  day  of  January,  1858,  vest  in  the  board,  but 
subject  to. all  charges  and  liabilities  affecting  the  same." 

Section  37.  *'  The  board  shall  pay  to  the  corporation,  on  or  before 
the  several  days  mentioned  in  the  fourth  part  of  the  schedule  hereto, 
the  several  sums  specified  in  such  schedule ;  and  the  corporation  shall 
apply  the  several  sums  received  by  them  under  this  enactment  in 
payment  of  the  several  sums  owing  or  to  become  due  as  specified  in 
the  said  schedule." 

^Section  39  enacts  that  the  board  shall  repay  to  the  corpora-   pirog 
tion  all  moneys  expended  in  the  payment  of  interest  on  the   '- 
bonds  given  as  the  consideration  for  the  Birkenhead  Docks,  or  in  re- 
spect of  works  executed  by  the  corporation  under  the  "  Birkenhead 
Docks  Act,  1855." 

Section  50.  *'  From  and  after  the  1st  day  of  January,  1858,  all  docks 
and  works  belonging  to  the  board,  and  all  docks  and  works  that  may 
hereafter  belong  to  the  board,  shall  be  deemed  to  constitute  one  estate 
only,  hereinafter  called  *the  Mersey  Dock  estate;'  and  a  uniform  sys^ 
tern  of  management  shall  be  adopted  with  respect  to  the  whole  of 
such  Mersey  Dock  estate." 

Section  5L  '*  The  board  shall,  immediately  after  the  commencement 
of  this  act,  proceed  with  the  construction  of  the  outer  works  at  Birk- 
enhead referred  to  in  'The  Birkenhead  Docks  Act.  1853,'  with  a  view 
to  the  completion  of  the  same  substantially  in  accordance  with  the 
plans  that  have  been  sanctioned  by  parliament." 

Section  52.  ''  Until  the  board  shall  take  possession  of  the  Birken- 
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head  Docks  under  the  proyisions  of  this  act,  the  corporation  shall 

Eroceed  with  the  construction  of  the  works  authorized  by  the  Birken- 
ead  Dock  Acts ;  and,  after  the  board  shall  have  entered  into  posses- 
sion of  the  said  Birkenhead  Docks,  they  shall  assume  all  contracts  sod 
all  liabilities  of  the  said  corporation  in  respect  of  the  said  works." 

Section  60.  '*  The  board  shall,  in  the  ensuing  session,  prosecute  a 
bill  in  parliament  for  consolidating  the  several  acts  specified  in  the 
schedule  hereto,  and  for  obtaining  any  additional  powers  that  may  be 
necessary  or  expedient  for  carrying  into  effect  the  purposes  of  this  act, 
and  for  revising  and  regulating  the  rates  and  charges  to  be  levied 
upon  all  vessels,  goods,  merchandise,  and  other  articles  now  liable  or 
hereafter  liable  to  the  same." 

*7901  *^^'  ^^^  consideration  for  the  transfer  of  the  Birkenhead 
-'  Docks  by  and  from  the  corporation  to  the  Mersey  Docks  and 
Harbour  Board,  the  now  defendants,  was,  under  section  87, 1,887,6702.; 
and  under  section  89,  184,1221  4^.  lOrf.,  making  together  1,471,7921 
45.  lOd.  ;  and  besides  these  sums  the  legislature  imposed  upon  the  de- 
fendants the  duty  of  completing  the  works,  the  cost  of  which  will  in- 
crease the  total  amount  paid  to  upwards  of  4,000,0002. 

46.  Under  and  by  virtue  of  an  order  of  the  enclosure  commissioDers 
for  England  and  Wales,  made  pursuant  to  the  acts  for  the  enclosure, 
exchange,  and  improvement  of  land,  and  dated  the  22d  oF  July,  1858^ 
after  due  notice  by  advertisement  in  three  successive  weeks  of  the 
exchange  having  been  given,  as  required  by  the  said  acts,  the  pUin* 
tiff  exchanged  the  plots  Nos.  7  and  8  in  the  Crown  grant  of  the  17th 
of  December,  1880,  with  the  trustees  of  Bichard  Smith,  Esq.,  deceased, 
for  other  lands  in  the  said  township  of  Poolton-cum-Seacombe.  These 
plots  are  situated  at  a  distance  of  about  half  a  mile  from  any  of  the 
other  lands  comprised  in  the  Crown  grant  of  1880  to  the  plaintifl^  and 
are  shown  upon  the  large  plan  No.  8,  and  are  therein  numbered  7 
and  8. 

47.  The  now  defendants,  in  obedience  to  the  direction  of  the  legis- 
lature, contained  in  s.  60  of  the  act  last  mentioned,  prosecuted  in  the 
then  next  session  of  parliament  a  bill  to  consolidate  the  provisions  of 
the  various  dock  acts :  and  they  also,  in  the  same  session,  prosecuted 
another  bill  to  enable  them  to  construct  certain  works  at  Birkenhead 
in  substitution  for  and  in  addition  to  those  already  authorized. 

48.  It  was  necessary,  with  reference  to  the  latter  of  these  bills, 
that  a  plan  and  book  of  reference  should  be  previously  deposited  with 
the  clerk  of  the  peace  for  the  county  of  Chester ;  and,  with  the  view 
♦7911  ^f  *pr6P*ring  them,  the  agents  of  the  defendants  had,  in  the 

^  month  of  October,  1857,  an  interview  with  the  plaintiff's  agenf, 
who  then  pointed  out  some  of  the  boundaries  of  the  lands  of  the  plain* 
tiff  and  of  the  adjacent  properties.  On  that  occasion  the  plaintiff*^ 
agent  stated  that  the  projecting  plot  of  land  marked  A,  on  the  plaQ 
No.  1,  was  the  plaintiff's  property ;  and  that  information  was  acted 
upon  in  preparing  the  deposited  plan  and  book  of  reference;  and  no 
claim  was  then  set  up  by  the  plaintiff's  agent  to  the  bed  of  the  Pool, 
nor  was  any  question  asked  about  it. 

49.  The  usual  notice  of  the  intention  to  apply  for  the  act  was  after- 
wards served  by  the  defendants'  solicitor  upon  the  plaintiff)  which 
notice  contained  the  following  passage: — '*If  there  should  be  any 
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error  or  misdescription  in  the  annexed  schednle,  I  shall  feel  obliged 
by  your  informing  me  thereof  at  yoar  earliest  convenience,  that  I  may 
correct  the  same  without  delay."  In  the  schedule  annexed  to  the 
notice,  the  ''  owners  or  reputed  owners"  of  plot  C.  in  question  in  this 
cause,  are  stated  to  be,  the  plaintiff,  and  the  mayor,  aldermen,  and  bur- 
gesses of  Liverpool,  and  Daniel  Campbell ;  but,  save  as  above  men- 
tioned, and,  except  as  to  plot  A.,  the  plaintiff  was  not  in  the  said 
schedule  stated  to  be  the  owner  or  reputed  owner  of  any  of  the  plots 
in  question  in  this  action.  The  plaintiff  replied  to  the  notice  by  giving 
the  usual  printed  assent  to  the  bill,  and  did  not  intimate  or  give  notice 
that  there  was  any  omission  or  inaccuracy  in  the  schedule.  Similar 
notices  were  given  on  the  same  occasion  to  all  the  frontagers  on  Wal- 
lasey Pool  who  had  creeks  or  inlets  running  into  their  land,  on  the 
ground  that  they  generally  claimed  to  be  entitled  to  the  soil  of  those 
creeks  or  inlets,  although  such  claim  was  disputed  by  the  defendants, 
and  also  because  the  frontagers,  including  the  plaintiff,  were  respect- 
ively •contingently  entitled  to  the  land  which  would  be  re-  r^itgo 
claimed  by  the  sea-walls  if  and  when  built  by  thetn  respectively  ^ 
in  front  of  their  land. 

60.  The  plaintiff,  upon  the  introduction  of  the  two  last-mentioned 
bills  into  the  House  of  Commons,  presented  petitions  against  them ; 
and  he  was  heard  by  counsel  before  the  committee  to  whom  the  bills 
were  referred.  There  is  no  allusion,  in  either  of  these  petitions,  to 
the  Crown  grant  of  the  17th  of  December,  1880 ;  but  the  plaintiff's 
counsel,  in  his  adress  to  the  said  committee,  stated  and  referred  to  the 
plaintiif^s  grant  from  the  Crown,  and  produced  a  plan  to  the  commit- 
tee, in  which  all  the  lands  now  in  dispute  are  stated  to  belong  to  the 
plaintiff.  The  plaintiff's  opposition  was  mainly  directed  against  the 
power  which  the  defendants  sought  to  obtain  of  taking  the  like  rates 
upon  goods  brought  by  vessels  using  the  Birkenhead  Docks,  including 
the  Great  Float,  which  they  the  defendants  already  had  in  respect  of 
goods  brought  into  the  docks  at  Liverpool.  The  plaintiff  in  his  pe- 
tition also  complained  of  the  great  injury  he  alleged  he  had  sustained 
by  reason  of  the  non-completion  of  the  Qreat  Float  under  the  acts 
then  in  force.  Each  of  the  bills  contained  an  interpretation  clause,  by 
which  it  was  provided  that  the  word  "  docks"  should  include  the  Great 
Float,  and  that  the  expression,  "  The  Great  Float"  should  mean  that 
part  of  Wallasey  Pool  which  lies  between  Warrington's  Bridge  and 
the  west  side  of  the  permanent  embankment  across  the  same,  situate 
at  the  .eastern  extremity  thereof. 

51.  The  bills  passed  the  House  of  Commons  notwithstanding  the 
plaintiff's  opposition ;  and,  upon  their  reaching  the  House  of  Lords, 
the  plaintiff  renewed  his  opposition,  and  in  his  petition  presented  to 
that  House  of  Parliament,  the  plaintiff  gave  notice  of  *the  r*ygo 
Crown  grant  of  the  17th  of  December,  1830,  in  the  following  *- 
terms : — **  That,  in  particular,  in  the  year  1830,  your  petitioner  pur- 
chased from  the  commissioners  of  Her  Majesty's  woods  and  forests  the 
rights  of  the  Crown  in  a  large  tract  of  land  forming  parts  of  Wallasey 
Pool,  between  high  and  low-water  mark,  part  of  which  lands  so  pur- 
chased now  constitute  part  of  the  site  of  the  Great  Float,  being  that 
part  of  the  same  float  lying  between  your  petitioner's  lands  on  the  north 
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side,  and  your  petitioner's  lands  on  the  south  side  of  the  same  float  at 
Poolton  Bridge." 

62.  The  plaintiff  was  heard  before  the  committee  of  the  House  of 
Lords  by  his  counsel  in  opposition  to  the  bills,  which  opposition  was, 
as  in  the  Uoase  of  Commons,  directed  against  the  power  the  defend- 
ants sought,  to  levy  dock-rates  upon  goods  on  board  ships  using  the 
Great  Float.  The  committee,  after  hearing  both  sides,  directed  that  a 
special  provision  hereinafter  set  forth,  in  favour  of  the  plaintiff  and 
another  landowner,  should  be  introduced  into  the  bill  relating  to  the 
new  works ;  and  both  bills  were  passed,  and  subsequently  received 
the  Boyal  assent.  These  acts  are  the  21  &  22  Yict.  c.  xc,  and  the  21 
L  22  Vict.  c.  xcii.,  and  their  short  titles  respectively  are  "The  Mersey 
Docks  and  Harbour  (Works)  Act,  1858,"  and  "  The  Mersey  Dock  Acts 
Consolidation  Act,  1858."  The  special  provision  above  alluded  to  is 
contained  in  s.  15  of  the  first- mentioned  act,  and  is  in  the  terms  fol- 
lowing:— "  And  whereas  Sir  Joseph  Bailey,  Bart.,  and  Robert  Vyner, 
p]sq.,  are  or  claim  to  be  owners  of  lands  abutting  on  the  south  and 
west  sides  of  the  Great  Float,  but  which  lands  are  not  at  present  pro- 
loosed  to  be  purchased  by  the  board,  but  it  is  just  and  expedient  that 
tlie  owners  of  the  said  lands  should  be  enabled,  if  they  think  fit,  to 
require  the  said  board  to  purchase  and  take  so  much  of  the  said  lands 
*7941  including  the  wharf- walls  (if  any)  '^in  front  thereof,  as  shall  be 
^  equal  in  width  to  the  quantity  of  land  which  they  propose  to 
purchase  on  the  north  side  of  the  said  float.  Therefore,  if  the  said  Sir 
Joseph  Bailey  and  Bobert  Vyner  respectively,  or  the  owners  for  the 
time  being  of  the  said  lands  on  the  said  south  and  west  sides,  within 
twelve  months  from  the  passing  of  this  act  so  require  by  notice  in 
writing  served  on  the  board,  the  said  board  shall  and  they  are  hereby 
required  to  purchase  such  lands  and  walls,  and  to  compensate  the 
owners  thereof  and  other  parties  interested  therein,  in  the  same 
manner  and  on  the  same  principle  of  compensation  in  all  respects  as 
provided  by  this  act  with  reference  to  the  purchase  of  lands  on  the 
north  side  of  the  said  float." 

53.  Upon  the  passing  of  the  acts  last  mentioned,  the  defendants, 
being  desirous  to  proceed  with  the  works  without  waiting  for  the 
assessments  of  the  compensation  payable  to  the  various  frontagers, 
entered  into  negotiations  with  them  far  the  purpose  of  obtaining  their 
consent  to  enter  at  once  upon  the  lands,  for  the  purpose  of  construct- 
ing the  works;  and,  on  the  21st  of  August,  1858,  the  defendants' 
attorney  wrote  and  sent  to  Mr.  John  Davies,  the  plaintiff's  agent,  a 
letter  in  the  words  following; — 

''Mersey  Docks  and  Harbour  Board, 
'Solicitor's  Department,  Liverpool,  21st  August,  1858. 

"  Dear  Sir, — With  the  exception  of  Messrs.  Pollard,  to  whose 
solicitor  I  am  now  writing,  we  have  practically  the  assent  of  all  the 
other  frontagers  on  Wallasey  Pool  to  our  going  on  with  the  building 
of  the  wall,  without  prejudice  (to  either  party)  to  any  question  as  to 
value  or  otherwise  which  can  arise  before  arbitrators  or  juries,  and 
are  proceeding  with  that  work  as  expeditiously  as  possible.  We  trost 
that  Mr.  Yyne^  will  favour  us  with  his  assent  also  on  the  same  terms. 

"John  North." 
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*To  this  letter  the  said  Mr.  Davies,  on  the  25th  of  August,  r^i^ns 
1858,  wrote  and  sent  to  the  defendants'  attorney  the  following  ^ 
rep]  y : — 

"Dear  Sir, — ^Mr.  Vyner  will  not  object  to  your  going  on  with  th^ 
building  of  the  wall  on  Wallasey  Pool,  without  prejudice  (to  either 
party)  to  any  question  as  to  value  or  otherwise  which  can  arise  before 
arbitrators  or  juries.  "John  Da  vies." 

54.  Subsequently  to  and  shortly  after  the  25th  of  August,  1858,  the 
defendants  proceeded  to  execute  the  works  now  existing,  and  com- 
pleted the  excavation  of  the  Great  Float,  and  the  construction  of  the 
dock-wall,  where  incomplete,  on  the  north  side  of  the  Pool,  and  built 
the  dock-walls  running  round  the  south  side  of  plots  A.  and  B. 

55.  On  the  4th  of  September,  1858,  the  defendants  served  the 
plaintiff  with  a  notice  to  treat,  having  a  plan  annexed  thereto.  This 
notice  the  plaintiff  answered  by  a  notice  of  claim  dated  the  24th  of 
September,  1858.  On  the  11th  of  November,  1858,  the  defendants 
served  the  plaintiff  with  a  further  notice  to  treat,  which  the  plaintiff 
answered  on  the  2d  December,  1858,  with  a  further  notice  of  claim. 

56.  Subsequently  to  the  25th  of  August,  1858,  a  correspondence 
passed  between  the  plaintiff's  and  defendants'  attorneys.  The  letters 
of  the  plaintiff's  attorneys  in  this  correspondence  contain  the  only 
objections  which  were  made  by  or  on  behalf  of  the  plaintiff  witn 
reference  to  the  works  executed  by  the  defendants  after  the  25th  of 
August,  1858. 

57.  It  was  proved,  that,  immediately  upon  the  completion  of  the 
great  drain  already  alluded  to,  the  Birkenhead  Dock  commissioners 
formed  an  enbankment  across  the  water  immediately  above,  that  is,  to 
*the  west  of,  and  close  to,  Warrington's  Brid^a  This  woric  r^^ga 
was  done  with  the  plaintiff's  acquiescence.  The  embankment  '- 
was  completed  in  the  year  1849 ;  and  from  that  time  all  water  above 
was  excluded  from  the  Great  Float  In  the  year  1850,  the  said  Bir- 
kenhead Dock  commissioners  completed  two  other  embankments 
across  the  Great  Float,  one  called  the  Duke  Street  embankment, 
opposite  to  the  street  of  that  name  shown  upon  plan  No.  8,  and  the 
other  called  the  temporary  Seacombe  embankment,  just  above  the 
permanent  embankment  shown  upon  the  same  plan.  The  temporary 
Seacombe  embankment,  remained  until  the  completion  of  the  perma- 
nent embankment  in  the  year  1860.  Upon  the  completion  of  the 
Duke  Street  embankment  and  the  temporary  Seacombe  embankmenti 
the  water  between  them  was  run  off,  and  walls  were  begun  under  the 
provisions  of  the  Walling  Acts,  or  some  or  one  of  them,  by  the  com- 
missioners and  by  various  frontagers  on  the  south  side,  and  as  to  a 
small  portion  by  two  of  the  frontagers  on  the  north  side  at  the  east 
end :  and  a  deep  channel  capable  of  taking  up  the  heaviest  ships  was 
cut  by  the  said  commissioners  on  the  south  side  of  the  Float,  up  to 
the  Duke  Street  embankment.  Another  earthen  embankment  was 
then  thrown  by  the  said  commissioners,  under  the  provisions  of  the 
same  act,  across  the  Float  immediately  above,  that  is,  to  the  west  of, 
Wallasey  Bridge ;  and  the  water  between  the  last-mentioned  embank- 
ment and  the  Duke  Street  embankment  was  run  oft)  and  the  walling 
on  the  south  side  was  continued,  and  the  deep  channel  was  extended 
alongside  those  walls  up  to  Wallasey  Bridge, — the  excavation  of  this 
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I  '  III    — ^^ 

chaonel,  so  far  as  it  extended  alongside  the  plaintiff's  wall,  being  the 
excavation  referred  to  in  paragraph  SS  of  this  case.  Upon  the  com- 
pletion of  the  deep  channel  or  catting  and  of  the  south  wall  up  to 
*7Q71  ^^^'^^^7  Bridge,  the  f  water  was  re-admitted  to  the  upper  part 
^  of  the  float,  and  a  passage  was  cut  through  the  Duke  Street 
embankment  on  the  south  side,  in  order  to  make  the  deep  channel 
continuous.  The  re-admission  of  the  water  took  place  in  the  year 
1852.  About  the  end  of  1852  or  the  beginning  of  the  year  1853, 
another  embankment  was  placed  across  the  Great  Float  at  its  extreme 
eastern  limit,  near  the  river  Mersey,  save  that  the  entrance  to  the 
Morpeth  and  Egerton  Docks  was  left  clear.  In  1856,  the  Duke  Street 
embankment  was  restored,  the  small  embankment  near  Warrington^s 
Bridge  was  cut  through  with  the  plaintiff's  acquiescence,  the  upper 
part  of  the  Pool  or  Float  was  again  run  dry;  and  in  1856,  1857,  and 
1858  the  bed  of  the  Pool  up  to  Wallasey  Bridge  was,  under  the  pro- 
visions of  the  said  acts,  excavated  to  a  uniform  depth  of  nine  feet 
below  the  old  dock-sill  of  Liverpool ;  the  eastern  part  of  the  Float 
was  also  excavated  to  the  same  depth,  and  the  north  walls  were  com- 
pleted under  the  Mersey  Docks  and  Harbour  (Works)  Act,  1858,  as 
shown  upon  the  same  plan.  No.  8.  The  above  acts,  so  far  as  they  are 
not  stated  to  have  been  done  by  the  said  commissioners,  were  done 
by  the  Birkenhead  Dock  trustees,  or  by  the  corporation  of  Liverpool, 
or  by  the  defendants,  as  respectively  successors  in  title  to  the  said 
comp:iissioners. 

68.  In  the  year  1860,  when  the  construction  of  the  graving-docks 
shown  upon  plan  No.  8  was  in  contemplation,  an  application  was  made 
by  Mr.  Hartley,  who  was  then  the  engineer  of  the  defendants  for  the 
.purposes  of  their  works,  to  Mr.  Da  vies,  the  plaintiff's  agent,  for 
license  to  deposit  the  excavations  from  the  intended  site  of  the  grav- 
ing-docks upon  land  of  the  plaintiff's  on  Bidston  marsh.  A  plan  was 
sent  by  Mr.  Davies  to  Mr.  Hartley,  showing  an  area  proposed  by  him 

*7981  ^  ^  ^^^  ^^^  ^^^^  deposit,  of  16^  acres  of  *land ;  of  these  16| 
-'  acres,  about  12^  are  the  undisputed  property  of  the  plaintiff, 
and  the  remaining  four  acres  are  a  part  of  the  lands  now  in  question 
in  this  action.  A  correspondence  passed  between  the  said  Mr.  Davies, 
Mr.  Mason,  the  secretary  of  the  defendants,  and  Mr.  Hartley  and  his 
assistants,  on  the  subject.  Afber  this  correspondence,  and  in  pursa- 
ance  of  the  arrangement  so  made  between  Mr.  Davies  and  Mr.  Hart- 
ley, the  excavations  from  the  said  graving-docks  were  deposited  on 
the  said  16^  acres  of  land,  and  thereby  the  bed  of  the  Pool  was  to 
the  extent  of  about  four  acres  filled  up  and  made  into  land  as  shown 
on  the  plan  No.  8.  But  it  was  proved  before  the  referee,  on  behalf 
of  the  defendants,  that,  at  the  time  of  the  arrangement  so  made  be- 
tween Mr.  Davies  and  Mr.  Hartley,  the  latter  was  not  aware  of  the 
existence  of  any  question  between  the  plaintiff  and  the  defendants  as 
to  the  title  to  any  part  of  the  area  so  proposed  to  be  used  and  used 
accordingly ;  and,  although  the  letter  of  Mr.  Davies  to  Mr.  Hartley, 
dated  the  12th  of  June,  1860,  was  submitted  to  the  works  committee 
of  the  Mersey  Board,  at  a  meeting  held  on  the  SOth  of  the  same  month, 
at  which  meeting  Mr.  Hartley  was  present,  it  did  not  appear  that  the 
tracing  referred  to  in  the  letter  was  produced  to  them,  the  only  ques- 
tion brought  under  their  consideration  being  whether  they  would 
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authorize  the  making,  at  the  plaintiff's  expense,  of  an  opening  from 
the  Great  Float  into  Bidston  Marsh,  which  question  they  resolved  in 
the  negative ;  nor  was  there  any  evidence  that  on  that  or  any  other 
occasion  anything  passed  before  the  works  committee  or  the  board 
with  regard  to  the  proposed  filling  up  of  a  part  of  the  Great  Float. 
It  was  also  proved  that  Mr.  Hartley  had,  in  his  capacity  of  engineer, 
general  authority  to  select  an  appropriate  site  for  the  deposit  of  the 
excavations  from  the  gravingaocks,  and  to  arrange  the  amount  to 
*be  paid  for  the  use  of  land  for  that  purpose;  but  that  it  was  r«7oo 
not  within  the  scope  of  his  authority  to  interfere  with  matters  '- 
or  questions  appertaining  to  the  defendants'  title  to  land,  and  that  all 
such  matters  were  within  the  province  of  the  solicitor  exclusively ; 
and  it  was  also  proved  that  the  solicitor  never  authorized  or  sanc- 
tioned the  deposit  within  the  bed  of  the  Great  Float  of  any  portion 
of  the  excavations  from  the  graving-docks,  and  that,  although  the  so- 
licitor was  aware  generally  that  some  arrangement  had  been  come  to 
between  the  engineer  and  the  plaintiff  for  the  deposit  thereof  upon 
Bidston  Marsh,  he  was  not  aware,  nor,  so  fbr  as  he  knew,  were  the 
defendants  aware,  until  after  the  filling  up  had  been  done,  either  that 
such  work  was  in  progress,  or  of  the  existence  of  any  agreement  by 
the  engineer,  or  of  any  intention  on  his  part,  to  deposit  any  portion 
of  the  excavations  within  the  bed  of  the  Great  Float. 

59.  In  the  year  I860,  the  plaintiff,  without  objection  on  the  part 
of  the  defendants,  excavated  the  navigable  channel  referred  to  in  a 
letter  of  Mr.  Da  vies  to  Mr.  Hartley  of  the  I2th  day  of  June,  1860, 
and  shown  upon  plan  No.  2,  therein  described  as  *'  Navigable  Chan- 
nel of  1860,"  for  which  purpose  he  cut  through  the  embankment 
above  or  to  the  west  of  Wallasey  Bridge,  and  made  up  the  embank- 
ment at  Warrington's  Bridge. 

60.  The  defendants  admitted  before  the  referee,  for  the  purposes 
of  the  present  action,  that,  on  the  25th  of  August,  1858  (being  the 
date  of  the  letter  from  the  plaintiff's  agent  to  the  defendants'  attorney 
set  forth  in  paragraph  58  of  this  case),  plot  A.  was  vested  in  the  plain- 
tiff in  fee-simple ;  but  it  was  contended  that  the  defendants  were  em- 
powered, and  he  found  that  they  were  empowered  by  the  Mersey 
Docks  and  Harbour  (Works)  Act,  1858,  to  take  the  said  plot  A. 
^compulsorily  for  the  purposes  of  the  works  authorized  by  the  pgnn 
said  act.  ^ 

61.  It  was  proved  that  the  plaintiff's  estate,  mentioned  in  paragrapli 
1  of  this  case,  had  been  immensely  increased  in  value  by  the  construc- 
tion of  the  Great  Float  and  works. 

62.  In  considering  the  questions  of  law  which  might  be  raised  on 
this  case,  the  court  was  to  have  power  to  draw  all  inferences  of  fact 
which  a  jury  might  draw* 

68.  It  was  agreed  before  the  referee,  between  the  counsel  for  the 
respective  parties,  that  he  should  not  set  out  upon  the  case  the  ques- 
tions of  law  intended  to  be  raised,  but  that  the  parties  should  inter- 
change statements  of  the  points  of  law  to  be  raised  by  them  respect- 
ively upon  the  facts  as  stated  in  the  case. 

Judgment  was  to  be  entered  for  the  plaintiff,  either  for  the  whole 
or  for  such  part  of  the  premises,  or  for  the  defendants,  as  the  court 
should  direct. 
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The  points  for  the  decision  of  the  court,  stated  on  the  part  of  the 
plaintiff,  pursuant  to  paragraph  68  of  the  special  case,  were  as 
follows : — 

"  1.  That  the  plaintiff  was,  on  the  19th  of  February,  1861  (the  date 
of  the  writ  in  this  ejectment),  and  still  is,  entitled  to  the  possessioD 
of  all  the  lands  in  question  in  this  cause,  as  part  of  his  ancient  free- 
hold estate  in  the  parishes  of  Wallasey  and  Bidston,  or  as  allotment 
made  to  him  in  respect  of  parts  of  such  estate,  by  virtue  of  his  exclu- 
sive possession  thereof  from  about  the  year  1814 : 

"  2.  That  he  was  on  the  said  19th  of  February,  1861,  and  still  is, 
entitled  to  the  possession  of  all  the  lands  in  question  in  this  cause, 
which  are  situate  within  the  manor  boundaries  of  Bidston,  as  found 
by  the  special  case,  as  lord  of  that  manor : 

"  8.  That  he  was  on  the  said  19th  of  February,  1861,  and  still  is, 
entitled  to  the  possession  of  all  the  lands  in  question  in  this  cause,  as 
«finii  having  been  ^expressly  included  in  his  Crown  grant  dated 
^"^J  the  17th  of  December,  1880: 

*'  4.  That  nothing  i3  stated  in  or  is  reasonably  to  be  inferred  from 
the  special  case,  to  divest  or  defeat  his  title  derived  as  before  stated, 
or  to  prevent  his  sustaining  an  ejectment  in  respect  of  any  part  of  the 
land  in  question  in  this  cause: 

''5.  That  the  Crown  grant  to  the  defendants  stated  and  referred  to 
in  paragraph  86  of  the  special  case  was  and  is  wholly  unauthorized 
and  void  in  itself  (without  reference  to  any  prior  title  m  the  plaintifi^ 
or  prior  grant  made  to  the  plaintiff),  so  far  as  respects  all  lands  com- 
prised in  that  grant  lying  to  the  west  or  north-west  of  Wallasey 
Bridge: 

''  6.  That  the  Crown  grants  to  the  defendants  stated  and  referred  to 
in  paragraphs  86  and  37  of  the  special  case  were  and  are  whollj 
unauthorized  and  void  as  against  the  plaintiff: 

"7.  That  the  line  of  a  medium  tide,  which  bounds  the  Crown 
rights  to  the  foreshores  between  high  ana  low-water  mark,  is  errone- 
ously described  and  laid  down  in  and  by  both  the  grants  made  to  the 
defendants  stated  in  paragraphs  86  and  87  of  the  special  case,  and  that 
those  grants  were  and  are,  as  to  all  land  lying  above  the  line  of  the 
true  medium  tide  line,  inoperative  and  void  on  that  account: 

"  8.  That,  upon  the  facts  set  forth  in  the  special  case,  the  defendants 
cannot  lawfully  set  up  or  maintain  any  defence  to  this  ejectment, 
under  the  provisions  of  the  124th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845." 

The  points  stated  on  the  defendants'  part  were  as  follows : — 

**  1.  That  the  legal  estate  in  fee-simple  in  all  the  plots  of  land  ia 
♦8021  ^^®^^^^°  (P^^*  ^'  excepted)  is  vested  *in  the  defendants,  ioas- 
^  much  as  those  several  plots  having  been,  and  at  the  passing  of 
the  Birkenhead  Docks  Act,  1855,  being,  in  the  actual  possession  of 
the  trustees  of  the  Birkenhead  Docks  as  of  their  own  property,  were  by 
that  act  vested  in  the  corporation  of  Liverpool,  and  were  subsequentlj, 
by  the  Mersey  Docks  and  Harbour  Act,  1857,  transferred  to  and  vested 
in  the  defendants: 

**  2.  That  the  trustees  of  the  Birkenhead  Docks  immediately  before 
and  at  the  passing  of  the  said  act  of  1855  had  an  equitable  right  to 
retain  possession  of  all  the  lands  now  claimed  (plot  A.  excepted),  and 
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that  tbd  act  of  1855  converted  that  equitable  right  or  estate  into  an 
absolute  estate  in  fee-simple  in  the  corporation  of  Liverpool,  which 
estate  was  subsequently  transferred  to  the  defendants : 

^'  3.  That,  upon  the  facts  stated  in  the  case,  the  legal  presumption 
is,  that  the  bed  of  the  Pool  between  high  and  low* water  mark  was  at 
the  date  of  the  grant  from  the  Grown  to  the  plaintifif  the  property  of 
the  Crown,  and  that,  as  respects  the  grant,  it  is  ambiguous  in  its 
terms,  and  the  acts  of  the  plaintiff  thereunder,  coupled  with  his  assent 
to  the  passing  of  the  act  oif  1844,  amounted  to  a  license  to  the  Crown 
to  grant  to  the  commissioners  of  the  Birkenhead  Docks  the  whole  bed 
of  Wallasey  Pool,  including  the  portion  thereof  now  in  dispute: 

'*  4.  That  the  various  acts  of  parliament  passed  in  relation  to  the 
system  of  docks  on  the  shores  of  the  river  Mersey  involve,  and  indeed 
relate  exclusively  to,  important  public  rights  and  interests,  and  are 
therefore  to  be  looked  upon  as  of  a  public  and  not  of  ^  private 
nature;  and  that  the  jurisdiction  over  Wallasey  Pool  conferred  upon 
the  defendants  and  their  predecessors  in  title  oy  the  several  acts  of 
parliament  mentioned  in  the  special  oase,  overrides  and  extinguishes 
^all  private  rights  to  exclusive  possession  of  land  within  the  rmoQo 
limits  of  such  jurisdiction:  ^ 

"5.  That,  assuming  the  fee  in  the  several  plots  of  land  in  question 
to  be  vested  in  the  plaintiff,  he  is,  at  the  utmost,  only  to  be  compen* 
sated  in  accordance  with  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18),  and  has  no  right  to  recover  the 
actual  possession  of  the  lands,  inasmuch  as  the  defendants  and  their 
predecessors  in  title  respectively  originally  took  possession  of  the 
various  plots  with  and  under  the  plaintiff's  license  and  consent,  for 
the  purposes'of  the  works  authorized  by  the  several  acts  of  parliament 
mentioned  in  the  special  case." 

Welabyt  for  the  plaintiff. — The  substantial  questions  for  the  consi- 
deration of  the  court  upon  this  special  case  are  these : — Mr.  Yyner,  the 
plaintiff,  claims  to  be  the  owner  in  fee  of  certain  of  the  lands  which 
the  defendants^  the  Mersey  Docks  and  Harbour  Board,  have  taken  for 
the  purpose  of  their  works.  The  plaintiff's  claim  is  founded, — first, 
upon  length  of  possession, — secondly,  upon  his  righta  as  lord  of  the 
manor  of  Bidston, — thirdly,  under  a  grant  from  the  Crown  made  to 
him  in  the  year  1830.  The  defendants  claim  under  a  subsequent 
grant  from  the  Crown  of  the  same  lands,  obviously  made  in  entire 
oblivion  of  the  former  grant.  [Erle,  C.  J. — ^The  real  question 
between  the  parties  is,  whether  the  defendants  have  acquired  title 
against  the  admitted  title  of  the  plaintiff,  either  under  the  several  acts 
of  parliament  referred  to  in  the  case,  or  by  the  grant  from  the  Crown 
in  1854,  or  by  any  acquiescence  of  the  plaintiff^  or  by  means  of 
all  combined.  Sir  Pitzroy  Kelly,  Q.  C. — The  contention  on  the  part  of 
the  defendants  will  be,  that  the  property  in  the  lands  in  question  passed 
to  them  under  the  18  &  19  Vict.  c.  clxxi.  and  that  at  all  events  they 
have  acquired  the  bright  permanently  to  keep  possession  of  them.  r*oQ  i 
£bli^  C.  J. — Then  the  question  will  be,  whether  the  defendants  ^ 
have  acquired  a  right,  from  the  acts  of  the  plaintifif  or  the  grant  of  the 
Crown,  or  under  the  acts  of  parliament,  to  keep  the  plaintiff  out  of 
possession  of  the  land,  without  prejudice  to  his  claim  for  compensa- 
tion in  respect  of  plot  C]    It  is  submitted  that  nothing  is  shown  on 
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tbe  face  of  the  case  to  displace  the  plaintiff's  title,  or  to  entitle  the 
defendants  to  hold  the  land  as  against  him.  The  grant  to  the  defend- 
ants (or  their  predecessors)  in  1864,  was  wholly  nnanthorized  and 
void :  by  reason  of  the  previous  valid  grant  to  the  plaintiff,  that  grant 
has  no  operation :  and  the  defendants  acquired  no  title  either  und^ 
the  acts  of  parliament  or  by  reason  of  any  supposed  acquiescence  on 
the  part  of  the  plaintiff.  The  indenture  of  March  the  SOth,  1854,  set 
out  in  paragraph  86,  purports  to  be  a  "free  grant,"  and  therefore 
could  only  be  made  under  some  or  one  of  the  acts  of  parliament 
therein  recited.  Tbe  works  authorized  by  the  125th  section  of  the  7 
k  8  Vict.  c.  Ixxix.  have  nothing  whatever  to  do  with  the  lands  claimed 
in  this  ejectment:  the  only  power  the  commissioners  had,  was,  to 
construct  an  embankment  across  the  Pool,  "for  the  purpose  of  penning 
back  the  tidal  and  other  waters  of  the  said  Pool  between  the  western 
side  of  the  said  intended  embankment  across  the  same  and  the  bridge 
known  as  Warrington's  Bridge."  The  55th  section  recites  that  Her 
Majesty,  in  right  of  her  Crown,  is,  or  claims  to  be,  entitled  to  the 
fundus  or  soil  between  high  and  low-water  mark  of  Wallasey  Pool 
and  of  the  Cheshire  shore  of  the  river  Mersey  adjoining  the  eastern 
limits  of  the  said  Pool ;  and  that  it  is  expedient  that  the  commissioners 
of  woods,  &c.,  shall  be  empowered  to  grant  all  the  estate,  right,  title, 
and  interest  of  Her  Majesty,  her  heirs  and  successors,  of  and  in  sofntteh 
♦80^1  ^  ^^  said  fundus  or  soil  *of  the  said  Pool  and  river  as  will  be  re- 

^  quired  for  the  purposes  of  this  act,  or  for  any  purpose  consequent 
on  the  passing  of  this  act ;"  and  it  empowers  the  commissioners  of 
woods  for  the  time  being  '*  to  give  and  grant  to  the  commissioners  for 
executing  that  act  all  the  estate,  right,  title,  and  interest  of  Her  Majesty, 
her  heirs  and  successors,  of  and  in  so  much  and  such  parts  of  the  soil 
and  shore  of  the  said  Pool  and  river  as  they  shall  deem  it  expedient 
to  give  or  grant  to  the  said  commissioners,  without  takin^any  con- 
sideration in  money  for  the  giving  or  granting  thereof."  The  lands 
upon  which  the  commissioners  are  authorized  to  construct  works,  are 
defined  in  schedule  C,  and  do  not  include  the  lands  in  question.  It 
is  submitted  that  neither  the  agreement  of  1844  nor  the  conveyance 
of  1854  was  warranted  by  the  7  fc  8  Vict.  c.  Ixxix.  or  any  of  the 
subsequent  acts  of  parliament ;  and  that  none  of  the  acts  done  by  the 
plaintiff,  as  detailed  in  the  special  case,  amount  to  an  acquiescence 
by  him  in  any  title  being  gained  by  the  defendants,  or  disable  him 
from  asserting  the  undoubted  title  vested  in  him  by  the  grant  from  the 
Crown  in  December,  1830. 

Sir  Fitzroy  Kelly,  Q.  C.  for  the  defendants. — ^The  real  question  in 
issue  between  these  parties,  is,  whether  the  plaintiff  has  not  by  his 
acquiescence  in  the  various  acts  of  parliament  referred  to  in  the  case, 
and  in  the  works  constructed  by  the  defendants  under  the  authoritj 
of  those  acts,  transferred  to  the  defendants  a  permanent  right  ta 
exclude  him  from  the  possession  of  the  land  in  question, — ^the  excla- 
sive  possession  being  absolutely  essential  to  the  carrying  out  by  the 
defendants  of  the  important  public  works  which  parliament  bis 
thought  fit  to  intrust  to  their  management,  and  upon  which  they  have 
already  expended  upwards  of  a  million  of  money.  The  55th  section 
*8061   ^^  the  7  &  8  Vict.  c.  Ixxix.  "^assumes  that  the  fundus  or  soil  of 

-'    Wallasey  Pool  was  in  the  Crown.     [Erlb,  C.  J. — Although  it 
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was  assamed  that  the  soil  was  in  the  Crown,  and  that  it  was  intended 
that  the  commissioners  of  woods  should  be  empowered  to  grant  it  to 
the  commissioners  for  carrying  the  act  into  effect,  and  the  Crown  by 
its  officers  professed  to  grant,  still,  if  the  Crown  had  already  granted 
the  same  land  to  another,  the  subsequent  grant  operated  nothing.]  It 
is  clear  that  the  docks  and  the  Great  Float  were  to  be  constructed,  in 
whomsoever  might  be  the  ownership  of  the  soil.  The  65th  section  is 
perfectly  conclusive.  The  Crown  was  to  have  power  to  grant  so 
much  of  the  soil  of  the  Pool  as  it  should  deem  expedient  and  necessary 
for  the  purpose  (9f  the  works  contemplated  by  the  act;  and  the  Crown 
deemed  it  expedient  to  grant  the  entire  soil  from  the  river  Mersey  to 
Warrington's  Bridge.  The  great  question,  however,  in  the  canse.  is, 
whether,  by  reason  of  the  several  acts  of  parliament,  and  of  the  grant 
of  the  Crown  in  1854,  and  of  the  acts  of  the  plaintiff  showing  him  to 
have  been  an  assenting  party  to  those  acts  of  parliament,  the  plaintiff 
has  not  virtually  entered  into  a  contract  with  the  trustees  whereby 
he  has  dispossessed  himself  of  his  possessory  right  to  all  that  was 
necessary  to  enable  them  to  carry  on  this  great  undertaking.  This 
precise  question  has  never  been  raised  before  in  a  court  of  justice.  Ques- 
tions somewhat  analogous  have  arisen  in  the  case  of  railway  and 
other  companies  established  for  their  own  profit.  This  is  the  case  of 
a  public  body  acting  gratuitously  in  the  execution  of  a  public  work. 
With  full  notice  of  all  that  is  being  done  and  is  proposed  to  be  done, 
the  plaintiff  is  an  assenting  party  to  these  several  acts  of  parliament, 
and  in  fact  takes  a  benefit  under  them :  and,  under  the  act  of  1855 
(18  &  19  Yict.  c.  clxxi.),  by  which  the  undertaking  was  transferred 
from  the  Birkenhead  Dock  Trustees  *to  the  corporation  of  Liver-  r«o a^ 
pool,  the  purchasers  became  purchasers  without  notice  of  this  '- 
encumbrance  on  the  property.  That  act  clearly  takes  the  title  out  of 
the  plaintiff,  if  he  had  any.  This  argument  is  fortified  by  the  cases 
of  The  Duke  of  Beaufort  v»  Patrick.  17  Beavan  60,  and  Mold  v. 
Wheatcroflt,  27  Beavan  610.  The  former  of  these  cases  was  as  fol- 
low»:— rin  1794,  an  act  (34  G.  8,  c.  cix.)  authorized  the  making  of  a 
public  canal  through  lands  of  which  A.  was  the  owner  and  B.  his 
lessee,  and,  upon  payment  of  the  compensation,  the  land  was  to  vest 
in  the  company.  An  arrangement  was  made  in  respect  of  compensa- 
tion with  B.,  but  not  with  A.  The  canal  was  made  ''with  the  full 
consent  and  approbation  of  and  in  accordance  with  the  wishes  of  A.," 
whose  name  was  mentioned  in  the  act,  and  it  was  enjoyed  until  the 
expiration  of  the  lease  in  1844.  The  representatives  of  A.  then 
recovered  at  law  the  land  taken  for  the  canal.(a)  It  was  held  in 
equity,  that  A.,  having  thus  sanctioned  the  formation  of  the  canal, 
was  not  entitled  to  re-take  possession,  but  only  to  a  fair  compensation, 
to  be  determined  by  the  agricultural  value  of  the  land  taken,  as  cal- 
culated in  1844,  and  not  in  1794 ;  and  that  persons  who  had  bought 
A.'s  property  with  notice  in  the  conditions  of  sale  as  to  the  canal, 
were  equally  bound  by  the  same  equity.  So,  in  Mold  v.  Wbeatcroft, 
an  act  of  parliament  (29  G.  3,  c.  Ixxiv.)  authorized  the  lessees  of  mines 
to  make  a  railroad  to  a  canal  through  the  intervening  lands,  on 
making  compensation.  The  lessees  entered  into  an  agreement  with  a 
mortgagor  in  possession  for  making  the  railway  and  paying  an  annual 

(a)  Sea  Dm  d.  Patrick  «.  The  Doke  of  Beavfort,  6  Ezch.  498. 


807  VYNER  v.  MERSEY  DOCKS.    T.  T.  1863. 

rent.  The  mortgagee  afterwards  entered  into  possession  and  received 
the  rent  for  some  time.  It  was  held  that  the  mortgagee  and  all 
*S081   claiming  under  *him  were  bound  bj  the  agreement.     Assam- 

^   ing  that  the  acts  of  parliament  passed  prior  to  1855,  and  the 
acts  done  by  the  plaintiff  in  relation  thereto,  are  insufficient  to  take 
the  title  out  of  him,  and  that  notwithstanding  all  that  has  taken  place 
he  still  retains  his  legal  title  to  the  lands  in  qnestiou, — it  cannot  be 
doubted  that  he  has  in  every  possible  way  manifested  bis  assent  to 
the  use  of  the  land  by  this  public  body  for  the  purposes  of  the  acts, 
and  so  given  them  an  equitable  right  to  hold  it  as  against  him  and 
all  persons  claiming  under  him.    The  recitals  and  the  several  enact- 
ments of  the  18  &  19  Yict.  c.  clxxi.  all  clearly  show  the  intention  of 
the  legislature  that  the  corporation  of  Liverpool  should  stand  pas- 
sessed  of  the  entire  docks  and  works,  free  from  all  encumbrance. 
The  agreement  of  the  1st  of  November,  1856,  set  out  in  paragraph 
48  of  the  special  case,  shows  that  the  plaintiff  was  at  that  time  dealing 
with  the  corporation  of  Liverpool  upon  the  footing  of  their  being 
owners  of  the  land  in  question.    The  referee  finds,  in  paragraph  47, 
that  neither  the  corporation  of  Liverpool  nor  the  present  board  had 
any  notice  of  the   plaintiff's  claim,  further  than   from  the    letters 
addressed  to  the  engineer  of  the  corporation  in  1857,  and  from  the 
proceedings  in  parliament  referred  to  in  paragraph  52:  and  these 
were  two  years  after  the  passing  of  the  act  under  which  the  purchase 
was  made   by  the  corporation  of  Liverpool   from  the  Birkenhead 
D(xsk  commissioners.     The  claim  of  the  plaintiff  is  wholly  inconsis- 
tent with  the  rights  conferred  upon  the  defendants  by  the  acts  of  1858» 
21  &  22  Vict.  cc.  xc.  xcii.     The  case  of  Brown  v.  The  Mayor,  &c^  of 
London.  9  C.  B.  N.  S.  726  (E.  C.  L.  R.  vol.  99),  has  a  material  bearing  upon 
the  present  argument.    The  corporation  of  London  were  empowered 
by  various  acts  of  parliament,  passed  at  a  time  when  they  claimed  a 
right  to  the  soil  and  bed  of  the  river  Thames,  and  exercised  the  power 
*8091   *^^  conservancy  thereof  from  Staines  Bridge  to  Yantlett  Creek, 

^  to  borrow  money  to  be  expended  in  the  improvement  of  the 
navigation  of  the  river  westward  of  London  Bridge,  and  to  levy  tolls 
and  duties  upon  boats  and  other  vessels  navigating  the  river  between 
Staines  and  the  bridge,  and  to  charge  the  moneys  borrowed  under  the 
acts  upon  such  tolls,  by  way  of  life-annuity  or  bond.  The  corpora- 
tion accordingly  raised  large  sums  on  bonds  conditioned  for  the  pay* 
ment  of  certain  yearly  sums  ''  out  of  the  tolls  and  duties  granted  and 
made  pavable  by  virtue  of  the  said  acts,"  until  payment  of  the  priocipal ; 
and  such  yearly  sums  were  duly  paid  by  them  down  to  the  passing 
of  the  Thames  Conservancy  Act,  20  &  21  Yict.  c.  cxlvii.  By  tliat  act, 
— which  professed  to  be  passed,  amongst  other  things,  for  the  pur- 
pose of  carrying  out  an  agreement  between  the  Grown  and  the  cor|x>- 
ration  for  the  settlement  of  conflicting  claims  between  them  io 
respect  to  the  right  to  the  soil  and  bed  of  the  Thames, — ^the  conser* 
vancy  of  the  river  is  taken  away  from  the  corporation,  and  vested  in 
a  newly-created  body  of  twelve  conservators  (of  whom  seven  were 
members  of  the  corporation  of  London),  in  whom  all  the  rights  aod 
interest  of  the  Crown  and  of  the  corporation  in  the  bed  and  soil  of 
the  river  were  vested,  as  well  as  the  power  to  receive  and  apply  the 
tolls  above  mentioned,  and  all  other  tolls,  dues,  fta    There  Was  no 
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express  provision  in  the  last-mentioned  act,  either  for  discharging  the 
corporation  from  liability  on  these  secarities,  or  imposing  any  liability 
upon  the  newly-created  body  in  respect  of  them.  And  it  was  held 
by  the  maiority  of  this  coart  (whose  decision  was  afterwards  affirmed 
on  error :  see  18  C.  B.  N.  S.  828  (E.  C.  L.  R.  vol.  106),  that  the  perform- 
ance of  the  obligation  by  the  corporation  having  been  rendered 
impossible  by  act  of  the  law,  the  obligation  was  discharged,  and  no 
action  would  lie  ^asainst  the  corporation  thereon.  The  acts  of  r«o-i  a 
parliament  now  under  consideration  have  a  much  more  exten-  '- 
sive  operation  than  the  act  there  in  question  has.  The  rights  of  the 
Crown  and  the  rights  and  interests  of  the  public  to  an  almost  incalca- 
lable  extent  are  involved.  It  is  impossible,  therefore,  to  treat  these 
as  other  than  public  acts.  'If,  then,  they  are  public  acts,  and  not  only 
empower  but  require  this  public  body  to  take  possession  of  property, 
they  are  bound  to  do  so,  irrespective  of  any  rights  of  property  which 
any  subject  may  possess.  This  doctrine  was  enforced  m  this  court  in 
a  recent  case  of  Oardner,  app.,  Whitford,  resp.,  4  G.  B.  N.  S.  665  (E.  G. 
L.  B.  vol.  98).  It  was  there  held  that  the  68d  section  of  the  Harbours, 
Docks,  and  Piera  Glauses  Act,  1847  (10  &  11  Vict  c.  27),  which 
imposes  a  penalty  upon  the  master  of  any  vessel  who  shall  without 
the  permission  of  the  harbour-master  mo(»r  the  same  in  the  entrance 
(or  within  the  prescribed  limits)  of  any  dock  or  harbour,  and  who 
shall  not  remore  the  same  upon  notice,  overrides  and  extinguishes  all 
local  and  private  rights  of  property  therein.  '*  The  public  conduct 
of  the  harbour,"  says  Williams,  J.,  "is  regulated  by  the  Harbours, 
Docks,  and  Piers  Glauses  Act,  1847,  10  k  11  Yict.  c.  27.  The  lan- 
guage of  the  68d  section  is  quite  general.  The  intention  of  that 
section  evidently  was,  to  make  all  private  rights  subservient  to  the 
general  convenience  and  the  regulation  of  the  harbour.*'  And  Grow- 
der,  J.,  adds :  "  The  68d  section  overrides  everything  where  there  is  a 
harbour  and  a  harbour-master,  no  matter  what  rights  of  property 
may  exist  in  private  individuals.  The  words  are  as  general  as  they 
can  be,  and  there  is  nothing  to  exclude  the  owners  of  property  from 
their  operation."  Down  to  the  year  1857,  the  plaintiff  was  entirely 
silent  as  to  the  claim  he  now  sets  up,  and  was  urging  on  the  comple- 
tion of  the  works.  In  his  petition  against  the  bills  which  r^oii 
^passed  in  1855,  he  makes  no  reference  whatever  to  his  title,  ^ 
so  as  to  found  thereon  any  claim  to  the  soil  or  bed  of  the  Pool ;  but 
he  prays  for  the  insertion  of  various  enactments  for  his  private  benefit. 
If  he  had  intended  or  desired,  besides  reserving  his  rights  at  the  side* 
of  that  which  is  now  the  Oreat  Float,  that  his  right  to  the  soil  of  the 
Pool  should  be  recognised,  he  should  have  brought  forward  his  claim 
at  that  time.  In  his  petition  against  the  consolidation  bill  of  1858, 
the  plaintiff  for  the  first  time  mentions  his  grant  from  the  Grown. 
The  legislature,  having  then  full  notice  of  his  claim,  proceed  to  deal 
with  the  property  so  as  to  deprive  him  of  all  right  to  interfere  with 
the  possession  which  is  essential  to  the  performance  of  the  works 
contemplated  and  sanctioned  by  that  act.  All  the  provisions  of  the 
act  (18  &  19  Vict  q,  xcii.)  are  inconsistent  with  the  existence  of  any 
private  rights  of  property  in  any  individual. 

Webby,  in  reply. — It  being  conceded  that  the  fee-simple  in  the 
land  in  question  was  once  in  Mr.  Yyner,  it  must  of  necessity  remaia 
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in  him  unless  it  is  taken  oat  of  him  by  some  legal  conreyance,  or  by 
some  act  of  parliament,  or  by  estoppeL  Legal  conveyance  there  is 
none:  estoppel  there  is  none;  he  concurred  in  the  acts  of  parliament 
so  far  only  as  they  and  the  works  done  under  them  were  consistent  witb 
his  title  and  interest.  As  to  the  acts  of  parliament,  the  most  material 
of  which  is  the  7  &  8  Vict  c.  Ixxix., — ^not  one  of  them  givesthe  com- 
missioners or  the  trustees  power  to  take  any  land  above  Wallaser 
Bridj^e;  nothing  more  than  an  easement  is  given.  All  the  works 
which  were  contemplated  in  1844  lie  to  the  eastward  of  Mr.  Vynefs 
land.  The  act  of  1845  (8  Vict  c^  i  v.)  does  profess  to  deal  with  his  land; 
but  still  below  Wallasey  Bridge.  Neither  does  the  act  of  1858  (21  k 
*8121  ^^  ^*^^'  *c.  xcii.)  deal  with  any  land  on  the  west  side  of  Wal- 
-'  lasey  Bridge. 

Erle,  C.  J. — This  is  an  action  of  ejectment  brought  by  Mr.  Tyner 
against  the  Mersey  Docks  and  Harbour  Board  for  a  certain  portion 
of  land.  The  title  of  the  plaintiff  to  the  whole  of  the  land  in  dispute 
in  this  action  is  admitted  on  the  part  of  the  defendants;  and  we  cone 
to  the  consideration  of  the  case  cleared  of  a  good  deal  of  the  matter 
which  originally  stood  for  discussion,  by  beginning  with  the  admission 
that  the  plaintiff  is  entitled  in  fee-simple,  unless  the  defendants  can 
establish  that  the  right  has  passed  from  him  to  them.  If  the  fee  simple 
has  passed  to  the  defendants,  or  if  the  right  of  claiming  possession  by 
the  plaintiff  has  been  taken  away  in  any  manner,  then  the  judgment 
is  to  be  for  the  defendants;  but,  unless  that  is  made  out,  the  fee-simple 
in  the  plaintiff  must  prevail  at  law,  and  the  judgment  must  befor  bim. 

Af\«r  giving  my  very  best  attention  to  the  many  arguments  that  hare 
been  brought  forward  on  behalf  of  the  defendants,  and  being  deeply  im- 
pressed with  the  largeness  of  the  value  that  is  at  stake,  and  also  takioginto 
consideration  that  the  defendants  paid  their  parchase-money  upon  tbe 
faith  and  in  full  belief  that  they  should  acquire  the  right  which  they  have 
attempted  to  maintain  in  this  action, — notwithstanding  I  am  deeply  im- 
pressed with  all  these  considerations,  I  am  compelled  to  come  to  the  clear 
conclusion,  that  atlaw  the  plaintiff  is  entitled  to  prevail.  He  has  the  fee- 
simple.  Has  it  been  taken  away  from  him,  first  of  all,  by  any  of  the  stat- 
utes that  have  been  brought  forward  ?  One  matter  much  relied  upon  on 
behalf  of  the  defendants,  is,  that  there  has  been  a  conveyance  from  Her 
Majesty,  under  which  they  claim  to  have  judgment  in  their  favoar,— 
*81^1  *^®  agreement  of  1844,  and  *the  indenture  of  conveyance  from 
-'the  woods  and  forests  in  1853.  If  the  land  had  belonged  to 
the  Queen,  and  had  not  been  conveyed  to  the  plaintiff  before,  thoee 
instruments  of  conveyance  would  have  given  the  defendants  either  a 
legal  or  an  equitable  title ;  but,  if  the  land  had  been  before  conveyed 
from  the  Queen,  as  it  had  been  in  1830,  to  the  plaintiff,  the  agreement 
in  1844,  and  the  indenture  of  conveyance  in  1853,  can  have  no  effect 
That  which  has  been  before  granted  cannot  pass  again  by  a  subse- 
quent grant  from  the  same  grantor, — unless  an  act  of  parliament  bas 
intervened  and  given  that  which  otherwise  would  be  contrary  to  all 
the  common  principles  of  law«  It  is  said  that  the  title  in  the  defend- 
ants in  respect  of  the  agreement  of  1844,  and  of.  the  conveyance  of 
1853,  ought  to  prevail  either  by  virtue  of  the  statute  of  the  7  i  8 
Vict.  c.  Ixxix.,  or  in  respect  of  the  statute  of  1855  (18  &  19  Vict.  c. 
clxxi.)  I  think  neither  of  those  propositions  can  be  maintained.   The 
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statute  of  the  7  &  8  Vict.  c.  Ixxix.  was  the  inception  of  this  very  im< 
portant  work.  The  recital  is  of  the  intention  to  make  a  tidal  dock 
and  other  works  for  the  port  of  Birkenhead ;  and  the  125th  section 
refers  to  the  plans  for  a  tidal  basin,  and  shows  clearly  to  my  mind 
that  the  lands  intended  to  be  taken  for  the  work  under  that  statute 
were  lands  comprised  in  schedule  C.  which  is  at  the  close  of  that  act; 
and  it  is  in  respect  of  those  works  that  powers  are  given  under  sec- 
tions  55  and  66  to  the  Crown  to  make  a  conveyance  to  the  commis- 
sioners. Section  125  contemplating  works  on  lands  in  schedule  C, 
that  statute  has  no  connection  with  the  claim  of  Mr.  Yyner,  because 
the  lands  in  schedule  G.  are  all  of  them  either  in  Bidston  manor  or  in 
Poulton  manor;  all  of  them  lie  to  the  eastward  of  Mr.  Vyner's  bound- 
ary ;  and  therefore  the  works  contemplated  there  have  nothing  to  do 
with  the  land  here  in  question, — nothing  further  '^'than  this,  r«oi  i 
that  it  contemplated  a  tidal  basin  or  an  embankment  across  ^ 
Wallasey  Pool, — an  embankment  on  the  lands  not  in  Mr.  Vyner,  but 
within  tne  boundaries  of  the  other  two  manors  which  I  have  men- 
tioned ;  and  it  contemplated  an  embankment  which  would  throw  back 
the  water  to  the  westward,  and  from  that  embankment,  past  Wallasey 
Bridge,  up  to  Warrington's  Bridge,  by  baying  back  the  water  over 
the  land  that  now  constitutes  the  Great  Float, — over  the  land  that  is 
here  in  question.  Under  the  7  &  8  Vict.  c.  Ixxix.,  power  was  taken 
so  that  that  land  should  be  permanently  covered  with  water ;  but  it 
gives  the  commissioners  only  an  easement  upon  Mr.  Vyner's  land,  bui 
not  any  right  to  the  soil  and  freehold  where  that  water  is  to  lie.  That 
appears  to  me  to  be  the  effect  of  section  125.  Then,  the  power  given 
by  section  55  was  a  power  to  Her  Majesty  to  grant  lands  which  are 
wanted  for  the  purposes  of  that  statute,  which  I  say  are  out  of  the 
boundary  of  Mr.  Vyner's  manor ;  and  the  statute  ought  to  be  con- 
strued to  enable  Her  Majesty  to  grant  so  much  of  the  soil  of  Wallasey 
Fool  as  will  be  required  for  the  purposes  of  this  act.  Then  it  enables 
the  commissioners  of  woods  and  forests  to  grant  gratuitously  all  the 
estate,  right,  and  title  of  Her  Majesty  in  so  much  of  the  soil  of  the 
Pool  as  will  be  wanted  for  the  purposes  of  the  act  It  is  limited 
therefore  to  different  manors.  It  is  out  of  the  boundary  of  Mr.  Vyner's 
property,  and  therefore  it  appears  not  at  all  to  grant  any  power  of 
dealing  with  his  land  otherwise  than  I  have  mentioned.  There  is 
nothing  like  a  general  contemplation  of  making  a  floating  dock  from 
the  river  Mersey  at  the  eastward  up  to  Warrington's  Bridge  to  the 
westward.  I  cannot  find  anything  of  that  sort  throughout  the  act ; 
but  it  is  the  inception  of  a  vast  undertaking,  and  it  is  limited  in  the 
manner  I  have  mentioned.  Even  if  there  had  been  a  wider  intention 
♦recited,  and  a  wider  power  of  granting  vested  in  the  commis-  r*Qi5 
si  oners,  so  as  to  grant  in  the  name  of  Her  Majesty,  I  think  this  ^ 
statute  would  not  have  created  a  power  enabling  Her  Majesty  to  grant 
to  the  Birkenhead  commissioners  land  which  was  already  vested  in 
another  person.  It  is  the  most  intense  interference  on  the  part  of  par- 
liament, to  think  that  parliament  would  intend  to  take  away  land 
vested  in  any  of  the  Queen's  subjects,  and  enable  the  Queen  to  grant 
it  away  to  another  person.  I  do  not  deny  that  such  right  might  exist; 
but  I  should  presume  strongly  against  it ;  and  there  are  no  words  in- 
timating anything  like  such  a  power,  because  it  is  that  the  commis- 
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sioners  are  empowered  to  grant  all  the  estate,  right,  title,  and  interest 
of  Her  Majesty  in  so  much  of  the  Pool  as  is  required ;  and  that  would 
only  enable  them  to  grant  the  lawful  title  and  estate  of  Ser  Majesty, 
and  not  to  grant  any  more,  for  the  purposes  of  that  act  And  section 
56  is  to  be  construed  to  my  mind  for  the  same  purpose.  This  act 
passed  ia  July,  1844.  There  is  no  doubt  that  the  commissioners  of 
woods  and  forests  in  November,  1844,  agreed  to  grant  the  piece  of 
land  in  question  belonging  to  Mr.  Vyner.  It  is  not  a  grant,  but  it  is 
an  agreement  to  grant ;  it  would  operate  nothing ;  and  the  defendants 
do  not  rest  so  much  on  that  as  they  do  upon  the  conveyance  of  1853. 
But  the  statute  to  my  mind  gives  no  statutable  operation  to  any  grant 
to  be  made  in  derogation  of  the  prior  grant  of  this  very  land  to  Mr. 
Vyner. 

Then  I  pass  by  for  the  present  the  matters  relating  to  the  oondact 
of  Mr.  Yyner  and  any  claim  in  respect  of  that ;  and  I  come  to  the 
statute  of  1855,  that  is  to  say,  the  statute  for  transferring  the  rights 
which  bad  passed  under  previous  Birkenhead  Dock  ActSy  first  of  all| 
to  the  Birkenhead  commissioners,  afterwards  to  the  Birkenhead  Dock 
^^8161  ^^^^^'  ^^^  ultimately  from  the  *Birkenhead  Dock  trustees  to 
^  the  corporation  of  Liverpool,  which  was  very  much  relied  on 
by  Sir  Fitzroy  Kelly,  and  very  much  discussed  by  Mr.  Welsby.  In 
my  opinion,  that  statute  created  no  statutable  title  in  the  corporation 
of  Liverpool.  In  1853,  as  I  have  said,  the  Birkenhead  Dock  trustees 
had  a  conveyance  from  the  commissioners  of  woods  and  forests  of 
part  of  this  land.  It  is  certain,  to  my  mind,  that  the  corporation  of 
Liverpool  contemplated  that  they  were  going  to  purchase  all  the  land 
which  is  covered  by  the  Great  Float.  But  their  intention  to  purchase 
it,  their  belief  that  they  had  purchased  it,  the  representation  of  the 
Birkenhead  Dock  trustees  that  they  conveyed  to  them  that  land,— 
none  of  those  facts  would  operate  anything  or  create  a  title  in  the 
corporation  of  Liverpool,  if  the  Birkenhead  Dock  trustees  had  it  nol 
It  is  quite  clear  to  my  mind,  that  the  Birkenhead  Dock  trustees  had 
it  not  at  the  time  they  made  that  conveyance.  The  statute  is  a  statute 
enabling  the  trustees  to  transfer  such  right  as  the  trustees  had  to  the 
corporation.  And,  when  it  says  that  they  may  transfer  the  docks  as 
they  hold  them,  and  that  the  docks  shall  mean  the  whole  of  the  Great 
Float,  and  other  words  of  interpretation,  there  are  no  words  to  inake 
valid  an  invalid  title.  There  are  no  words  there  to  extinguish  the 
estate  of  Mr.  Yyner,  to  take  the  estate  out  of  him,  and  hand  it  over 
to  the  corporation  of  Liverpool.  But  the  act  was  probably  passed  in 
the  belief  that  the  trustees  had  the  title,  and  vested  iu  the  corporation 
such  title  as  they  had ;  all  parties  expecting  that  it  gave  a  title  to  that 
soil ;  but  that  expectation,  as  I  have  said,  not  defeating  the  title  of 
Mr.  Vyner.  The  soil  was  always  the  property  of  Mr.  Vyner.  It 
seems  to  me,  therefore,  that  in  both  respects  the  claim  of  the  defendants 
under  this  statute  fails. 

*8171  ^^  ^^  ^^  ^^  ^^'  Fitzroy  Kelly  that  the  port  is  of  ^that 
^  national  importance  that  the  statutes  vesting  the  property  in 
the  corporation  of  Liverpool,  the  immense  sum  that  they  bad  to  pay 
for  it,  and  the  vast  interests  that  are  at  stake  in  the  matter,  make 
it  in  the  nature  of  a  public  act,  so  that  it  should  be  construed  to  have 
the  effect  which  the  corporation  have  attached  to  it.  .But  that  argn- 
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ment  entirely  fails.  The  enormity  of  the  interest  of  one  million  and 
a  half  of  money,  or  whatever  is  the  sum  which  Sir  Fitzroy  Kelly 
alluded  to,  cannot  alter  the  rales  of  law  and  the  rights  of  parties. 
There  is  no  intention  expressed  by  the  legislature  that  Mr.  Yyner's 
right  should  be  taken  away  from  him  without  compensation.  It  is 
the  last  thing  to  be  expected  or  imagined  in  parliament.  There  are 
no  words  that  express  it,  and  I  therefore  think  that  part  of  the  argu- 
ment has  also  failed, — the  effect  of  the  statute  of  1865. 

Then  it  was  said  that  Mr.  Yyner  had  so  conducted  himself  as  to 
create  a  species  of  equitable  title  in  the  corporation, — a  right  to  the 
possession, — something  that  should  be  construed  to  be  an  irrevocable 
license;  that  Mr.  Yyner,  having  originally  had  a  title  to  this  land 
under  the  grant  of  1830,  was  supposed  to  have  concealed  his  rights, 
and  allowed  the  Birkenhead  commissioners  and  trustees  to  invest  large 
sums  of  money  in  works  for  the  making  of  this  Float,  improving  the 
value  of  the  land  to  an  enormous  extent,  and  afterwards  the  corpora- 
tion of  Liverpool  and  the  Mersey  Board,  taking  up  the  same  line  of 
operations,  investing  immense  sums  of  money  on  the  faith  that  the 
land  belonged  to  them,  and,  when  the  value  was  improved  to  this 
large  extent,  then  came  forward  and  set  up  a  title  under  his  prior  grant ; 
and  that  therefore  he  must  either  be  held  to  be  estopped  or  be  taken  to 
have  given  a  license  or  created  such  a  title  in  the  defendants  as  would 
bar  him  from  recovering  the  *land  in  ejectment.    I  look  at  the  r*oi  o 
conduct  of  Mr.  Yyner  throughout  the  whole  of  these  years  from  ^ 
184:^  up  to  1838,  and  I  cannot  find  that  Mr.  Yyner  has  been  wanting 
at  all  towards  those  who  were  carrying  on  these  operations,  in  any 
part  of  that  time,  in  giving  them  full  notice  of  his  rights  and  his 
intention  to  stand  upon  them  and  to  enforce  them.     The  statute  of 
1844,  according  to  my  construction  of  it,  related  to  works  to  be 
carried  on  in  Bidston  and  Poolton,  and  not  to  works  to  be  carried  on  in 
Mr.  Yyner's  manor,  and  therefore  he  had  no  occasion  in  the  least 
degree  to  interfere  with  them.    In  the  following  year,  1845,  when  the 
statute  was  passed, — the  first  of  the  Walling  Acts, — giving  them  power 
to  interfere  above  the  line  of  the  embankment,  and  coming  within 
the  boundaries  of  Mr.  Yyner's  manor,  there  is  a  direct  distinct  com- 
.munication  from  Mr.  Yyner's  legal  advisers  to  the  Icffal  advisers  of 
the  Birkenhead  commissioners.    They  met  together  and  were  informed 
that  the  land  had  been  granted  to  Mr.  Yyner,  and  was  vested  in  him ; 
they  attended  at  the  office  of  the  woods  and  forests,  and  there,  in 
company  with  Her  Majesty's  commissioners,  Mr.  Yyner's   title  is 
inquired  into;  it  is  ascertained  to  be  a  valid  title ;  and  the  statute  of 
1845  has  three  clauses  introduced  into  it  entirely  recognising  Mr. 
Yyner's  rights,  and  making  provision  that  they  should  not  be  sacri- 
ficed by  any  of  the  great  works  that  were  going  on.    It  seems  to  me 
very  difficult  to  impute  intentional  misleading  to  Mr.  Yyner.    Unless 
he  could  be  convicted  of  intentional  deception,  to  lead  the  corporation, 
or  the  trustees,  or  the  commissioners,  to  go  on  with  these  works,  and 
hold  out  to  them  that  he  meant  to  forego  his  claim  to  the  soil,  and 
encourage  them  to  lav  out  a  million  ox  more  of  money  in  the  belief 
that  he  never  intended  to  set  up  a  title, — unless  some  such  intentional 
misleading  could  be  brought  *home  to  him,  I  should  be  at  a  loss  r«oi  9 
,to  know  how  the  right  to  recover  possession  of  his  land  could  '- 
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be  taken  away  from  bim,  after  so  solemn  a  claim  to  it,  and  a  recogni- 
tion of  that  claim  in  the  first  of  the  Walling  Acts,  viz.  in  1845.  But 
it  appears  to  me,  that,  from  1845,  when  the  Walling  Acts  were  in 
force,  he  has  come  forward  as  a  frontager  when  dredging  was  to  be 
performed,  and  be  has  claimed  to  dredge  in  front  of  his  own  land ; 
and  be  has  done  various  acts  each  time  entirely  inconsistent  with  his 
contemplating  the  value  to  the  neighbourhood  from  these  docks,  bat 
always  consistent  with  and  holding  out, — the  land  is  mine,  and  I  mean 
to  stand  on  my  right.  Then  there  are  the  letters  which  passed  to  the 
engineer  from  1849  down  to  1858.  Before  1855  the  conveyance  to 
the  trustees  of  the  Birkenhead  Dock  was  a  perfectly  unknown  fact  to 
Mr.  Yyner.  He  could  not  interfere  with  it ;  he  bad  no  knowledge  of 
it ;  and  the  purchase  by  the  corporation  on  the  faith  of  that  convey- 
ance could  not  operate  against  him.  Neither  is  there  any  ground 
of  reproach  against  him,  because  it  was  unknown  in  the  office  of 
woods  and  forests,  and  not  a  matter  of  any  public  notice  tbat  he  is 
fixed  with,  and  so  was  bound  to  intervene.  The  corporation  took  their 
act  of  1855 :  and  then  afterwards,  when  the  Mersey  Docks  and  Har- 
bour Board  was  established,  and  they  were  going  to  proceed  with  their 
works,  Mr.  Yyner  came  forward  and  gave  them  notice  of  bis  rights ; 
and  the  first  of  the  Mersey  Board  Acts  in  1858,  in  the  House  of 
Commons,  without  an  express  statement  that  the  soil  was  vested  in 
Mr.  Yyner,  was  petitioned  against,  because  it  was  supposed  to  inter- 
fere with  his  rights  and  the  toll  that  he  was  bound  to  pay;  but  there 
is  no  pretence  for  saying  that  he  was  keeping  back  bis  title.  His 
counsel  mentioned  it,  as  is  found  in  the  case,  in  the  course  of  the 
♦8201  ^^S"*"®^^  upon  the  petition  that  he  brought  *forward.  The 
-'  Mersey  Board  then  learned  that  the  soil  of  this  Float  was 
vested  in  Mr.  Yyner,  and  they  contested  that  right;  and  then  it  was 
that  Mr.  Yyner,  in  his  petition  to  the  House  of  Lords  in  respect  of 
that  very  statute,  gave  in  the  fullest  detail  the  account  of  his  land 
frcm  the  beginning,  and  his  right  as  owner  of  the  soil,  explaining 
fully  that  he  had  a  grant  and  meant  to  act  upon  it,  and  showing  that 
he  always  contemplated  enforcing  his  right  down  to  the  present 
moment. 

I  think,  therefore,  that  the  allegation  that  Mr.  Yyner  has,  in  any 
degree,  forfeited  his  right  to  bring  this  ejectment,  has  failed. 

I  have  attended  to  the  very  able  argument  of  Sir  Fitzroy  Kelly, 
and  to  the  answer  given  to  it  by  Mr.  Welsby,  witb  more  pain  than  I 
remember  for  a  considerable  time,  from  the  want  of  abilitv  to  appre- 
hend how  a  legal  title  vested  in  the  plaintiff  could  be  said  to  be  di- 
vested out  of  him  and  given  to  somebody  else  by  any  of  the  minute 
matters  which  have  been  urged.  The  case  has  been  argued  in  the 
ablest  possible  manner ;  but  I  expressed  my  opinion  more  than  once 
on  the  minute  detail  that  was  being  gone  into,  because  I  conceived 
the  simple  question  to  be,  Has  the  legal  estate  passed  from  Mr.  Yy- 
ner ;  and  is  he  prevented  from  enforcing  it?  I  could  not  understand, 
if  he  only  wrote  a  letter  by  his  attorney,  or  permitted  a  dredging  to 
go  on,  and  took  a  composition  of  IStf.  in  the  pound  for  the  sum  that 
was  due  to  him,  and  the  various  other  matters, — ^ho^iv  that  could  cre- 
ate a  right  in  the  defendants  to  take  away  his  legal  title. 

There  is  no  doubt  tbat  under  the  Walling  Acts,  and  under  the 
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works  that  have  been  carried  on,  muoh  has  been  done  in  front  of  Mr. 
Yjner's  land.  Sometimes  he  has  paid  for  it;  sometimes  I  believe  it 
has  been  at  the  expense  of  the  corporation ;  and  it  may  be  that  in 
^respect  of  part  of  that  wall  there  may  be  something  in  the  na-  r»o9i 
ture  of  an  irrevocable  license,  if  any  of  the  walls  are  vested  in  I-  *" 
him.  But  it  is  perfectly  clear  to  my  mind,  that,  whether  it  be  an 
easement  of  water  penned  back  on  the  soil,  or  whether  it  is  in  the  na- 
ture of  a  statutable  easement  or  right  to  put  walling,  and  to  keep  in 
the  water  on  his  land, — whether  it  be  either  of  those  rights  or  ease- 
ments, they  are  totally  distinct  from  taking  away  his  right  to  the  soil. 
Mr.  Yyner  has  said  in  this  action,  ''that  soil  is  vested  in  me."  He 
has  said,  b^  his  counsel,  "'  I  do  not  want  to  torn  you  out  of  possession 
of  that  wliich  is  my  right  as  owner  of  the  soil ;  you  may  keep  your 
docks,  you  may  keep  your  Float,  and  you  may  have  all  the  rights 
which  the  legislature  contemplated;  but  I  claim  to  have  that  pro- 
perty, and  if  you  mean  to  deprive  me  of  it,  you  must  do  it  on  the  terms 
which  are  universal  where  a  landowner  is  deprived  of  his  right  under 
the  authority  of  an  act  of  parliament;  you  must  do  it,  making  me 
compensation  for  my  right."  I  understand  from  the  learned  counsel 
representing  Mr.  Yyner  on  the  present  occasion,  that  he  claims  com- 
pensation, not  in  respect  of  the  increased  value  that  the  land  may 
have  derived  whilst  these  works  were  going  on  ;  but  he  says,  "  You 
must  take  me  to  have  always  had  this  land  and  always  intended,  be- 
fore it  vested  in  you,  that  you  should  buy  me  out;  and  of  that  right 
which  I  claim  here  you  must  give  me  the  value  as  it  stood  before  you 
made  these  large  investments  upon  it." 

I  have  used  my  utmost  effort  to  do  justice  to  the  case  on  the  part 
of  the  defendants,  because  (as  I  have  said  more  than  once)  it  seems  to 
me  they  have  invested  enormous  purchase-money  on  the  faith  that 
they  had  the  right  to  this  land.  I  do  not  believe  that  the  trustees  of 
Birkenhead  ever  intended  to  misrepresent  anything ;  but  probably, 
the  commissioners  of  *woods  and  forests  having  conveyed  the  r«o9o 
land  to  Mr.  Yyner,  some  other  commissioner  may  have  dealt  »-  *" 
with  the  other  parties,  so  that  they  granted  over  again  that  which  had 
before  been  granted ;  and  the  corporation  of  Liverpool  erroneously 
believed  that  they  had  got  it.  It  is  perfectly  certain  that  neither  the 
representation  of  the  vendor  nor  the  belief  of  the  vendee,  would  take 
away  the  right  of  a  third  party,  a  stranger  to  the  conveyance,  who  did 
not  in  any  way  intervene  or  join  in  the  passing  of  that  land.  I  look 
to  the  case  on  behalf  of  the  defendants  with  the  full  sense  of  what 
they  paid, — in  the  belief  that  they  were  paying  purchase-money  for 
this  land.  They  are  disappointed.  In  my  judgment,  they  must  buy 
out  Mr.  Yyner's  interest.  I  think  our  judgment  should  be  given  in 
this  action  of  ejectment  for  the  plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  For  the  reasons  which 
have  just  been  given  by  my  Lord,  and  which  I  do  not  feel  myself 
called  upon  to  repeat,  I  think  there  is  nothing  in  any  of  the  statutes 
to  which  our  attention  has  been  called,  or  in  the  conduct  of  the  plain* 
tiff,  which  has  taken  out  of  him  the  admitted  legal  title  which  he  had 
in  the  lands  in  question,  or  which  has  precluded  him  from  recover- 
ing, at  all  events  in  a  court  of  law,  the  possession  of  them  from  the 
defendants. 


'828] 


822  VY^^ER  V.  MERSET  DOCKS.    T.  T.  1863. 

WiLLBS,  J. — I  am  of  the  aanie  opinion. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  wish  to  make  one  obser- 
vation upon  the  construction  of  section  55  of  the  7  &  8  Vict  c  Izxix. 
I  apprehend  that  section, — ^I  mean  as  to  the  recital  of  the  Qaeen's 
rigiit, — is  to  be  construed  with  reference  to  the  right  of  the  Crown  to 
the  soil  between  high  and  low-water  mark.  As  it  seems  *to 
me,  all  it  means  is,  that,  as  Her  Majesty  in  right  of  Her  Grown 
is  entitled  to  the  fundus  or  soil  between  high  and  low-water  mark  on 
the  shores  of  the  river  Mersey,  so  she  is  entitled  to  the  same  land  on 
that  part  of  the  shores  of  the  river  Mersey  which  is  intercepted  by  tbe 
penning  back  the  water  of  the  Pool.  Therefore,  it  seems  to  me  that 
it  is  plain  that  this  portion  of  section  55,  and  the  recital  of  the  Crown^s 
title,  has  nothing  to  do  with  the  larger  and  upper  part  of  the  Pool. 
That  being  so,  even  if  there  had  been,  instead  of  the  recital  that  Her 
Majesty  was  "or  claimed  to  be"  entitled,  a  recital  that  she  "tmu en- 
titled," it  does  not  seem  to  me  that  it  would  touch  this  case.  I  do 
not  propose  to  add  anything  more,  except  simply  to  say  that  it  is  con- 
ceded on  both  sides  that  the  agreement  to  grant,  which  took  place  in 
November,  1844,  was  not  only  inconsistent  with  this  view  of  the  esse, 
but  inconsistent  with  the  admitted  title  at  that  time  of  the  plaintiff; 
and,  that  agreement  having  been  made  in  November,  184^,  before 
the  next  session  of  parliament,  and  at  an  early  period,  to  wit,  in  Feb- 
ruary, 1845,  the  plaintiff  puts  in  his  solemn  claim;  and  I  see  nothing 
in  the  subsequent  proceedings  to  entitle  the  defendants  to  say  that  be 
has  acquiesced  in  what  has  been  done.  I  fully  agree  with  what  has 
fallen  from  my  Lord,  that  the  subsequent  statutes  of  the  17  &  18  Yict 
c.  cxcii.,  and  the  21  &  22  Vict.  c.  xcii.,  are  mere  transfers  to  succes- 
sive bodies  of  what  the  original  grantees  had. 

Judgment  for  the  plaintiff. 


♦824]  ♦MARTYN  v,  GRAY.    June  6. 

The  defendant  advanced  money  to  one  G.,  who  was  engaged  in  getting  up  a  oompany  to  voik 
a  mine  in  Cornwall,  receiying  at  a  teenrity  a  deposit  of  260  tharee  in  the  mine^  with  an  optiot 
to  take  the  shares  in  satisfaction  pro  tanto,  saeh  option  to  he  declared  within  fonrteeo  dajs. 
Tbe  defendant  never  did  in  terms  declare  his  option  to  accept  the  shares :  bat  he  went  dom  t» 
the  mine,  made  inquiries  and  obtained  reports  as  to  the  condition  and  prospecti  of  tbe  mine  sad 
as  to  tbe  cost  of  an  engine  to  be  used  there,  and  on  one  occasion  assisted  in  paying  the  miam' 
wages :  he  also  permitted  the  captain  of  the  mine,  without  contradiction,  to  represent  hia  ss  * 
capitalist  from  London  who  had  a  large  interest  in  the  mine,  and  intended  to  work  it  rigoroaslj. 

In  an  action  by  a  person  who  had  supplied  goods  to  the  mine  upon  the  faith  of  repretentatioBS 
by  tbe  captain  that  the  mine  was  being  worked  by  a  person  of  substance  whose  name  he  wtf 
not  authorised  to  giye, — Held,  that  the  above  was  evidence  from  which  the  jury  were  wamatcJ 
in  inferring  that  the  defendant  was  a  partner,  although  his  name  was  never  meationedf^pff- 
sonal  identification  being  sufficienL 

* 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never 
indebted. 

The  cause  was  tried  before  Byles,  J.,  at  tbe  last  Spring  Assizes  at 
Bristol.  Tbe  facts  which  appeared  in  evidence  were  as  follows:— 
The  plaintiff  is  a  merchant  carrying  on  basinesa  at  Wadebridge^  ia 
the  county  of  Cornwall.  The  claim  in  this  action  was  for  236t  7*. 
4c?.,  for  *'  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  as 
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a  partner  or  adventurer  in  the  Wheal  Messer  Mine  Company,"  and 
for  interest  thereon.  The  Wheal  Messer  was  a  mine  formerly  worked 
by  a  cost-book  compar/y,  with  the  adjoinino^  mine  called  Tretoil,  un- 
der the  name  of  The  Tretoil  and  Messer  United  Mines*  One  Rich 
was  a  shareholder  in  and  also  the  resident  manager  and  captain  of 
these  two  united  mines,  and  so  continued  until  the  16th  of  July,  I860, 
when  the  Tretoil  and  Messer  United  Mines  Company  found  it  expe- 
dient to  abandon  the  working  of  the  Messer  mine,  and  sell  the  mate- 
rials thereon.  After  the  sale,  the  same  company  continued  to  work 
the  Tretoil  mine.  The  Messer  mine  having  been  surrendered  to  the 
lord,  one  Gregg,  in  September,  1860,  obtained  an  agreement  for  a 
lease,  and  proceeded  to  work  it  He  also  obtained  possession  of  Tre- 
toil mine,  and  retained  Rich  as  captain;  and  he  continued  to  work  it 
down  to  the  end  of  October,  1861,  when  he  was  obliged  to  abandon 
it  for  want  of  means. 

*The  defendant  is  a  colonial  broker  in  Mincing  Lane,  Lon-  ^#00- 
don,  in  partnership  with  one  Walker.  The  firm  had  been  in  »- 
the  habit  of  making  advances  to  Gregg,  on  the  security  of  warrants, 
whilst  Gregg  carried  on  business  as  a  general  merchant  in  London ; 
and  a  considerable  balance  was  due  to  them  upon  these  transactions. 
On  the  4th  of  April,  1861,  Gregg  obtained  from  the  defendant  a 
further  advance  of  160Z.,  for  which  he  gave  the  following  acknowledg- 
ment:— 

/  "  London,  4th  April,  1861. 

"Received  this  day  of  Thomas  Gray  &  Walker  the  loan  of  one 
hundred  and  sixty  pounds,  in  consideration  of  which  I  hereby  give 
to  them  the  option  of  taking  250  shares  in  the  Messer  Mine  near 
Bodmin,  Cornwall,  at  the  price  of  125.  6d.  per  share :  such  option  to  be 
declared  in  fourteen  days.  The  above  loan  of  160Z.  to  go  towards  pur- 
chase-money of  said  shares  in  the  event  of  Gray  &  Walker  accepting 
the  same :  And  I  hereby  engage  to  repay  the  said  loan  of  160/.  at  the 
expiration  of  two  months  from  this  date.  Interest  as  on  the  previous 
loans  or  advances,  in  the  event  of  their  declining  the  last-named 
shares." 

On  the  evening  of  the  4th  of  April,  the  defendant  accompanied 
Gregg  to  Bodmin,  from  which  the  Tretoil  mine  was  distant  about  two 
miles,  and  was  present  at  the  bank  there  on  the  following  day,  when 
the  money  the  proceeds  of  the  last-merxtioned  check  was  handed  to 
Gregg.  On  this  occasion.  Rich,  the  captain  of  the  mine,  represented 
to  the  manager  of  the-  bank,  in  the  defendant's  presence,  that  the, 
defendant  was  one  of  the  parties  interested  in  the  mine.  The  defend-  . 
ant  also  accompanied  Gregg  to  the  mine,  and  was  by  him  introduced 
to  Rich,  the  captain  of  the  mine,  and  assisted  in  the  payment  of  the: 


miners  wages. 


In  July,  Gregg  applied  to  the  defendant's  firm  for  a  *further  r»o9g 
L)an  of  120/.,  telling  him,  as  he  had  told  him  on  previous  occa-  '- 
sioQS,  that  his  expectations  from  the  mine  were  such  that  he  should 
in  a  short  time  be  able  to  repay  all  that  he  had  borrowed.  This 
amount  was  advanced  to  Gregg  by  a  check  of  the  defendant's  firm 
payable  to  Gregg's  order,  and  Gregg  gave  the  firm  his  acceptance  for 
the  amount  at  one  month's  date. 
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On  the  19th  of  July,  Gregg,  being  then  at  the  mine,  wrote  to  the 
defendant  as  follows : — 

"Bodinin,  July  19th,  1881. 

''  Dear  Sir, — I  have  been  to  the  mine,  and  have  reason  to  be  mach 
more  pleased.  A  sample  of  ore  which  Captain  Rich  has  assayed  gaye 
70  per  cent,  for  tin ;  bat  I  shall  be  able  to  send  you  a  full  report, 
with  various  specimens  and  calculations,  either  before  or  after  my 
return  in  a  few  days.  I  have  had  a  long  conversation  with  Mr. 
Stokes ;  and  we  have  at  length  come  to  terms,  subject  to  the  approval 
of  Mr.  Simmons  and  his  wife  on  Monday;  and  I  am  to  have  the  lease 
at  once.  It  is  more  a  matter  of  form  that  we  see  Simmons  than  aDy* 
thing  else.  The  terms  are  very  favourable.  We  have  arranged  a 
place  for  stamping  a  large  quantity  of  tin.  The  work  is  only  deferred 
for  a  few  days,  of  which  delay  you  will,  I  think,  soon  see  the  advan- 
tage.   Stokes  is  to  withdraw  the  notice.  S.  G.  Gkeog." 

On  the  9th  of  August,  1861,  the  defendant  made  Gregg  a  farther 
advam)e  of  lOOZ.,  for  which  Gregg  gave  the  firm  the  following  ac- 
knowledgment : — 

"  I  acknowledge  to  have  borrowed  from  you  this  day  the  sum  of 
1001,  which,  together  with  1201,  for  which  I  have  passed  you  my 
acceptance,  I  agree  to  repay  you  within  four  weeks  from  this  date. 
Should  such  sum  not  be  then  repaid,  I  further  agree  to  hand  over  to 
*f^971  ^^^  ^^^  ^^^  proceeds  from  sale  of  ore  at  Messer  *Mine  near 
J  Bodmin,  beyond  the  working  expei&ses,  up  to  220/.,  as  the 
same  are  received,  on  the  understanding  that  such  pigments  are  to  be 
deducted  from  the  2202.  above  agreed  to  be  repaid  you.  I  also  agree 
to  hand  you  as  a  gift,  for  consideration  of  above  loan  and  previom 
kindnesses,  780L  of  shares  in  Tretoil  Mine,  as  soon  as  the  arrangemeDt 
with  Mr.  Turner  is  carried  out." 

In  addition  to  the  above  facts,  the  following  letters  were  relied  on 
by  the  plaintiff,  as  showing  that  Gray  was  either  an  actual  partner  ia 
the  mining  adventure  in  question,  or  aft  least  had  so  conducted 
himself  as  to  induce  the  plaintiff  to  believe  that  he  was  a  partner 
therein : — 

"  Strickstenton,  Lanlivery,  Bodmin. 
"April  4th,  1861. 

"  Dear  Sir, — ^I  am  and  have  been  very  busy.  My  report  shall  be 
forwarded  in  a  day  or  two.  I  have  been  about  pretty  much,  looking 
into  matters  about  an  engine.  The  size  requirea  are  very  scarce.  I 
will,  however,  undertake  to  erect  a  new  2€-inch  cylinder,  with  a 
9-tons  boiler,  ample  fly-wheel  stamp-axle,  to  complete  for  1750/. 
Bemember,  this  is  new,  that  the  western  part  of  your  sett  is,  I  think, 
the  most  important.  A  shaft  should  be  sunk  in  that  ground.  Tu\> 
same  engine  would  command  this  as  well  as  the  stamping.  Bat,  v  '1 
Tretoil  engine  command  this  shaft  ?  No,  is  my  answer.  What  then' 
If  you  m^ant  to  sink  a  shaft  (it  should  be  done  immediately),  another 
engine  must  be  erected  with  a  similar  expense.  Take  my  advice  once 
for  all.  Wait  for  my  report.  Compare  this  with  Captains  Bicb  and 
Johns  ;  also  the  views  of  J.  Williams.  If  not  satisfied,  call  in  another 
good  man.  I  repeat,  they  two  mines  together,  unless  you  lay  out  and 
erect  larger  power  on  Tretoil,  will  never  pay.  Rich  knows  it:  and, 
if  you  go  on  as  he  wishes,  you  will  not  rejoice,  but  repent. 

'•J.  HODGB." 
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«"  12tli  April,  1861.  r»o„Q 
"  Wheal  Messer.  L  o^» 

"  Dear  Sir, — I  herewith  enclofie  my  report  of  this  mine.  I  hope  it 
will  be  explicit  and  satisfactory  to  you.  If  not,  please  put  the  ques- 
tions, and  I  will  readily  answer  the  same.  I  have  sent  a  copy  to  Mr. 
Gregg.  I  repeat,  do  not  by  any  means  touch  TretoiL  It  you  do, 
you  will,  I  am  sure,  burn  your  fingers.  Messer  of  itself  will  do ;  but, 
together  with  Tretoil,  unless  you  lay  out  for  machinery  as  stated  in 
vaj  report,  it  will  be  a  total  loss.  J.  Hodqe." 

"  The  Mines  near  Bodmin. 
"  December  20th,  1861. 
'^  My  dear  Sirs, — I  write  in  haste  to  say  that  Mr.  Goon  and  others 
are  now  going  over  these  mines.  I  shall  not  be  able  to  inform  you 
of  the  conclusion  arrived  at  as  to  the  value,  &a,  till  Monday  or  Tues- 
day ;  but  it  occurred  to  me  that  you  would  be  glad  to  hear  we  were 
pushing  on  the  business,  and  therefore  I  write.  ^  Hoping  that  you  will 
soon  reap  the  advantage  I  expect  and  desire  from  this  enterprise,  I 
am,  &a  '  S.  G.  Gbbgg." 

"Bodmin,  6th  March,  1862. 
"  Messer  and  Tretoil. 
''Dear  Sir, — Since  my  return  from  London,  an  officer  from  the 
Stannary  Court  has  taken  possession  of  all  the  machinery  on  these 
mines ;  and,  unless  the  matter  is  soon  arranged,  they  will  all  be  brought 
to  the  hammer.  I  hear  the  men  are  advised  that  the  part  you  took 
with  Mr.  Gregg  when  here  some  time  since,  will  fix  you  as  one  of  the 

Erincipals,  and  that  they  have  a  claim  on  you  for  their  wages.  It 
as  occurred  to  me  there  is  a  chance  now  of  your  recovering  all  your 
advances,  by  the  purchase  of  the  materials  '''on  Tretoil,  which  r«o29 
I  have  no  doubt  can  be  had  for  a  sum  considerably  below  what  '- 
Mr.  Longbottom  agreed  to  give.  If  you  think  these  suggestions  worth 
your  consideration,  and  wul  let  me  hear  from  you,  I  will  endeavour 
to  ascertain  what  can  be  done  in  the  matter.  If  anything  is  done,  it 
must  be  done  promptly.  I  am  confident  a  good  thing  can  be  made 
out  of  it.  R.  Rich." 

"  Bodmin,  22d  March,  1862. 
"  Dear  Sir, — Nothing  has  been  done  with  the  eSects  at  Messer  and 
Tretoil  since  I  wrote  you  last.  The  officer  from  the  Stannary  Court 
is  still  in  possession.  There  appears  to  be  a  question  at  issue  now, 
whether  the  Stannary  Court  shall  have  the  conducting  of  the  sale,  or 
whether  the  whole  afiair  shall  be  wound  up  in  the  Court  of  Chancery, 
under  the  Winding-up  Acts.  I  believe  this  matter,  as  far  as  the  mine 
and  materials  are  concerned,  might  be  arranged  by  a  suitable  offer  for 
the  mine,  &c.  I  learned  from  Mr.  Gregg  a  short  time  since,  that  tlie 
late  committee  of  management  of  Tretoil  were  disoosed  to  accede  to 
this,  and  to  accept  a  much  less  sum  than  originally  agreed  by  Mr. 
Longbottom.  Tnere  can  be  no  doubt,  that,  in  the  present  position  of 
affiurs,  great  advantages  may  be  obtained.  I  shall  be  most  happy  to 
give  you  every  information.  R-  Rich." 
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"Bodmii,  8th  April,  1862. 
"  Messer  Mine. 
"Dear  Sir, — ^I  have  just  been  subpoenaed  by  Mr.  Whitehurst,  to 
give  evidence  for  the  plaintiff  in  the  action  against  you,  and  to  pro- 
duce the  cost-sheets  and  other  papers.  I  was  not  aware  until  Saturday 
last  that  any  proceedings  against  you  had  come  to  this  pitch,  whea  1 
wrote  Mr.  Gregg  on  this  subject.     Mr.  Johns,  the  proprietor  of  Tre- 

♦8301   ^^'''  ^^  ^'^°  subpoenaed.     I  ♦should  be  very  glaa  indeed  if  this 
-'   matter  could  be  settled,  so  as  to  prevent  its  pressing  hard  on  you 
or  any  other  individual.  R.  BiCH." 

'*  Bodmin,  4th  September,  1862. 
''Messer  Mine. 
"  Dear  Sir, — ^I  forwarded  to  Mr.  Gregg,  some  time  since,  a  statement 
of  account,  showing  a  balance  due  to  me  of  upwards  of  401  I  had 
hoped  those  afifairs  would  have  been  arranged  ere  ibis,  therefore 
I  have  not  pressed  my  claim.  I  shall  feel  obliged  if  matters  can  be 
80  arranged  to  pay  me  if  only  a  part  of  my  claim,  and  shall  be  glad 
of  a  remittance  of  20^.  in  the  course  of  a  fortnight. 

"R.Rich.'' 

"  London,  September  17th,  1862. 

"Captain  Rich. 

*'  Sir, — I  am  in  receipt  of  your  note  of  the  4th  instant  (which 
I  regret  having  overlooked),  asking  me  to  advance  you  207.,  part  of 
407.,  which  you  inform  me  is  owing  to  you  from  Messer  mine.  I  beg 
to  repeat,  in  reply,  that  I  am  not,  and  never  have  been,  a  shareholder 
in  the  above  mine,  and  am  therefore  not  responsible  to  its  creditors. 
I  regret  I  cannot  assist  you,  though  I  much  sympathize  with  you  ia 
your  unfortunate  position  as  a  creditor  of  the  mine. 

"  T.  Gbat.^ 

To  rebut  the  inference  attempted  to  be  drawn  from  these  letten 
the  defendant  put  in  the  proceedings  on  a  petition  filed  by  the  plain- 
tiff in  the  Stannary  Court  against  Rich  as  captain  of  the  mine,  to  en- 
force his  customary  lien  upon  the  machinery  and  materials.  The  sui: 
was  instituted  on  the  22d  of  November,  1861 ;  and  the  petition  con- 
tained (amongst  others)  the  following  statement, — "That  a  mine  called 
*ft^l1  ^^^®^^  *Me3ser  and  Tretoil  had  been  worked  and  carried  on 
J  for  some  years  then  last  past  by  a  company  of  adventurers; 
that  the  defendant  (Rich)  was  the  purser  and  managing  agent  of  the 
said  company,  and  was  sued  by  the  plaintiff  as  such  purser  according 
to  the  custom ;  that,  at  the  time  of  the  filing  of  the  said  petition,  there  vas 
due  to  him  (the  plaintiff)  2367. 75.  M,  for  goods  and  materials  supplied 
by  him  for  the  use  of  the  said  mine  and  the  adventurers  therein 
between  the  1st  of  May,  1861,  and  the  1st  of  November,  1861,  and 
that  such  goods  were  supplied  on  the  credit  of  the  adventurers  iu  the 
said  mine,  as  well  as  on  the  materials  and  machinery  on  the  mine.' 
And  the  petition  concluded  by  praying  a  decree  for  payment,  and  in 
default  a  sale  of  the  materials,  and  also  an  injunction  to  restrain  the  re- 
moval of  the  machinery  in  the  meantime;  and,  with  a  view  to  obtain 
the  injunction  order,  the  plaintiff,  on  the  26th  of  November,  1861, 
made  and  filed  an  affidavit  setting  forth  in  the  very  words  of  the 
petition  his  claim  against  the  Wheal  Messer  and  Tretoil  mine  and  the 
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adventurers  therein,  as  above  stated,  and  that  the  defendant  (Rich) 
was  the  purser  and  managing  agent  of  the  company,  and  was  sued  by 
him  as  such  purser  according  to  the  custom. 

The  defendant  also  put  in  an  affidavit  filed  by  the  now  plaintiflF  in 
the  Court  of  Chancery  in  December,  1861,  in  opposition  to  the  suit 
for  winding  up  the  company.     The  material  parts  of  this  affidavit 
were  as  follows : — "  1.  That  I  have  carried  on  business  at  Wadebridge 
for  many  years  last  past  as  a  merchant,  supplying  mines  in  the  county 
of  Cornwall  with  timber,  coals,  iron,  and  other  necessary  material.- : 
2,  That,  for  about  twenty  years  last  past,  I  have  been  in  the  habit  of 
supplying  necessary  materials  to  the  Messer  and  Tretoil  mine,  wliicli 
is  a  cost-book  mine,  in  the  parish  of  Lanivel,  in  this  county,and  ti»ai 
such  supplies  *have  always  been  on  credit,  as  is  usual  in  case  r«ooo 
of  mines  worked  under  the  cost-book  system  in  the  said  county,   ^ 
and  have  amounted  annually  to  considerable  sums,  which  have  been 
paid  me  from  time  to  time  on  account,  but  alwaj's  through  the  purser 
of  the  mine  for  the  time  being:  4.  That,  by  the  custom  of  the  Stan- 
naries of  Cornwall,  I,  as  a  merchant  supplying  mining  materials  on 
credit,  look  to  my  lien  on  the  Tnachinery  and  materials  of  the  mine  which 
I  supply,  and  which  lien  is  notorious,  and  is  given   me  by  the  said 
custom.     I  also  look  to  the  credit  of  the  individual  adventurers  in 
the  mine,  when  they  are  known  to  me:  6.  That,  early  in  May ^  last, 
Richard  Rich,  who  has  been  managing  agent  of  the  said  Messer  and 
Tretoil  mine  for  several  years  last  past,  and  in  whom  I  placed  confi- 
dence, told  me  that  the  said  Tretoil  and  Messer  Company  had  sold  the 
machinery  and  materials  and  mine  to  a  new  company,  and  that  such 
new  company  had  paid  for  the  materials,  and  were  about  to  work  the 
mine  in  a  very  spirited  way ;  and  he  requested  that  I  would  continue 
to  supply  the  mine  as  before.     I  then  asked  the  said  Richard  Rich  to 
give  me  the  names  of  the  parties  who  were  about  to  work  the  mine, 
and  he  said  he  was  unable  to  furnish  me  with  the  names  of  the  parties :  7.  I 
then  assented  to  supply  the  said  mine,  and  continued  to  supply  itia- 
terials  accordingly,  consisting  principally  of  coals  for  the  purpose  of 
working  the  two  steam-engines,  with  some  small  quantities  of  timber 
and  other  materials,  from  the  8th  of  May,  1861,  to  the  26th  of  October, 
1861,  both  inclusive ;  in  respect  of  which  materials  there  is  due  to 
me,  including  a  sum  of  32.  for  interest  thereon,  a  sum  of  239Z.  Ts,  4c/. : 
8.  Such  supplies  were  fortoarded  by  me  to  the  said  Messer  and  Tretoil 
mine  on  the  order  of  the  said  Richard  Rich  as  agent  only,  and  on  the 
credit  of  the  machinery  and  materials  then  being  on  the  said  Messer  and 
Tretoil  *mine,  and  not  on  the  credit  of  any  individual  person  or  r^goo 
persons.     In  fact,  I  knew  nothing  of  the  supposed  new  com-   ^ 
pany  of  adventurers  beyond  what  I  had  heard  from  Rich,  of  whom  I 
frequently  afterwards  inquired  who  the   adventurers  were,  and  he 
always  gave  me  an  evasive  answer,  but  stated  that  the  machinery  and 
materials  would  be  ample  security  to  me ;  but  he  assured  me,  that,  if 
at  any  time  he  ahoula  discover  anything  wrong,  he  would  let  me 
know :  11.  I  insist  on  my  customary  lien  as  against  the  machinery  and 
materials  of  the  said  Messer  and  Tretoil  mine,  without  reference  to 
the  ownership  thereof;  and  I  say  that  a  private  sale  of  a  mine,  or  of 
the  machinery  and  materials  thereof,  is  contrary  to  the  custom  of 
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cost-book  mines  in  the  county  of  Cornwall,  and  is  fraadalent  as 
against  customary  creditors  claiming  a  lien  on  such  mine." 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  evidence,  and 
particularly  the  memorandum  of  the  4th  of  April,  1861,  and  the  con- 
duct of  th^  defendant  when  at  Bodmin  and  at  the  mine  on  the  follow- 
ing day,  showed  that  he  had  an  actual  interest  in  the  adventure,  or 
that,  at  all  events,  he  had  so  held  himself  out  to  the  plaintiff  and 
other  persons  dealing  with  the  mine  as  to  render  himself  liable  for 
goods  supplied  for  the  use  of  the  mine. 

For  the  defendant  it  was  submitted  that  there  was  no  evidence  to 
warrant  the  jury  in  finding  that  the  defendant  ever  was  a  shareholder 
or  partner  in  the  mine;  andthat  the  transaction  of  the  4th  of  April, 
1861,  amounted  to  no  more  than  a  deposit  of  the  shares  as  security 
for  a  loan,  with  an  option  in  the  defendant  to  become  the  owner, 
wliich  option  he  had  never  declared. 

The  learned  judge  in  his  summing  up, — after  laying  down  to  the 
jury  the  general  principles  of  law  as  to  partnership,  and  as  to  holding 
it-QOA-y  oneself  out  as  a  partner,  *told  them,  that,  if  the  defendant  went 
^  down  to  the  mine,  as  represented,  and  conducted  himself  as  a 
person  having  the  interest  of  a  partner  or  co-adventurer  in  the  mine, 
that  was  a  sufficient  declaration  of  his  option  to  take  the  shares  men- 
tioned in  the  agreement  of  the  4th  of  April,  1861 ;  and  that  they 
might  from  that  and  all  the  other  evidence  in  the  cause  infer  that  the 
defendant  was  actually  a  partner :  and  ultimately  he  left  to  them  the 
following  questions, — first,  had  the  defendant  the  interest  of  a  partner 
or  co-adventurer  in  the  mine  ? — secondly,  did  he  hold  himself  out  to 
the  world  as  a  partner  ? — thirdly,  did  he  so  hold  himself  out  to  the 
plaintiff? — fourthly,  did  the  plaintiff  trust  him  as  a  partner  ?^-observ- 
ing  that,  if  the  defendant's  conduct  was  equivocal,  his  real  interest 
might  explain  it. 

The  jury  returned  a  general  verdict  for  the  plaintiff  for  the  amount 
claimed. 

Montague  Smith,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  there  should  not  be  a  new  trial, 
"on  the  ground  of  misdirection  of  the  judge  in  directing  the  jury 
that  they  might  infer  from  the  evidence  that  the  defendant  had  held 
himself  out  to  the  plaintiff  as  a  partner,  and  that  the  plaintiff  had  sup- 
plied the  goods  on  the  faith  and  credit  of  the  defendant;  and  on  the 
direction  given  to  the  jury  by  the  judge  on  those  questions." 

Collier,  Q,  C,  Prideaux,  and  Murch,  now  showed  cause. — There  was 
abundant  evidence  to  warrant  the  finding  of  the  jury  that  the  defend- 
ant had  held  himself  out  as  a  partner  in  this  mine,  independently  of 
the  evidence  that  he  was  a  partner  in  fact.  He  goes  to  the  bank  at 
Bodmin,  where  he  is  introduced  by  Rich,  the  captain  of  the  mine,  as 
*8351  ^  P^^^y  having  an  interest  *in  it,  and  money  is  paid  to  Greg? 
-'  who  came  with  him.  He  hears  Rich  say,  "These  two  gentle- 
men (meaning  Gregg  and  the  defendant)  are  the  most  influential  ad- 
venturers of  the  mine,  and  intend  to  work  it  most  extensively,"  and 
he  says  nothing.  He  is  then  found  at  the  mine,  assisting  in  paying 
the  miners'  wages,  and  otherwise  conducting  himself  as  a  party  deepir 
interested  in  the  adventure.  This,  it  is  submitted,  was  abundant  anJ 
almost  conclusive  evidence  of  his  being  a  partner.     Then,  the  corres- 
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pondenoe  with  Hodge  and  with  Rich  was  also  strongly  corroborative 
of  the  other  circumstances,  and  all  tended  to  show  that  he  had  in  fact 
exercised  his  option  under  the  agreement  of  the  4th  of  April,  1861, 
and  that  he  was  an  actual  partner.  [Byles,  J. — His  name  was  never 
mentioned  in  connection  with  the  mine.]  He  was,  nevertheless,  abun- 
dantly identified  as  the  person  for,  whom  Rich  was  acting:  and  there 
can  be  no  doubt  that  Rich  acted  in.  pursuance  of  his  authority  in  re- 
presenting him  to  the  plaintiff  as  a  partner,  although  his  name  was 
not  mentioned.  It  was  entirely  a  question  for  thef  jury.  In  Dicken- 
son V.  Valpy,  10  B.  &  0.  128,  140  (E,0.  L.  R.  vol.  21),  5  M.  &  R.  126, 
Parke,  J.,  says:  "If  it  could  have  been  proved  that  the  defendant 
had  held  himself  out  to  be  a  partner,  not  '  to  the  world,'  for  thaf^is  a 
loose  expression,  but  to  the  plaintiff  himself,  or  under  such  circum- 
stances of  publicity  as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it, 
and  believed  him  to  be  a  partner,  he  would  be  liable  to  the  plaintiff 
in  all  transactions  in  which  he  engaged  and  gave  credit  to  the  de- 
fendant upon  the  faith  of  his  being  such  partner."  [Byles,  J. — That 
was,  in  substance,  the  way  in  which  I  left  the  case  to  the  jury  here.] 
It  was  quite  enough  to  entitle  the  plaintiff  to  retain  his  verdict,  if 
there  was  reasonable  evidence  to  sustain  the  first  proposition  which 
was  presented  to  them. 

^Montague  Smith,  Q.  C,  Karslake^  Q.  C,  and  Turner,  in  sup-  r»o^g 
pjrtof  the  rule. — The  main  question  is,  whether  the  plaintiff  '- 
was  induced  to  give  credit  to  the  mine  on  the  representation  that  the 
defendant  was  a  partner  therein.  According  to  the  judgment  of  this 
court  in  Fox  y.  Qlifton,  6  Bingh.  776  (E.  C.  L.  R.  vol.  19),  4  M.  &  P. 
676,  the  holding  oneself  out  as  a  partner  imports  at  least  the  volun- 
tary act  of  the  party.  The  court  there  say:  "The  holding  gneself 
but  to  the  world  as  a  partner,  as  contradistinguished  from  the  actual 
relation  of  partnership,  imports  at  least  the  voluntary  act  of  the  party 
BO  holding  himself  out.  It  implies  the  lending  of  his  name  to  the  part- 
nership, and  is  altogether  incompatible  with  the  want  of  knowledge 
that  his  name  has  been  so  used.  Thus,  in  the  ordinary  instances  of 
its  occurrence,  where  a  person  allows  his  name  to  remain  in  a  firm, 
either  exposed  to  the  public  over  a  shop  door,  or  to  be  used  in  printed 
invoices  or  bills  of  parcels,  or  to  be  published  in  advertisements,  the 
knowledge  of  the  party  that  his  name  is  used,  and  his  assent  thereto, 
are  the  very  grounds  upon  which  he  is  estopped  from  disputing  his 
liability  as  a  partner."  Do  the  facts  bring  the  present  case  within 
that  rule  ?  It  is  said  that  the  defendant  so  conducted  himself  towards 
Rich,  the  captain  of  the  mine,  as  to  induce  Rich  to  believe  that  he 
had  an  interest  in  the  adventure.  That  possibly  might  have  rendered 
the  defendant  liable  to  Rich, — for  his  salary,  for  instance, — but  it 
could  not  authorize  Rich  to  repeat  to  third  persons  all  that  the  de- 
fendant had  said  to  him  or  had  done  in  his  presence ;  still  less  would 
it  warrant  Rich  in  pledging  the  defendant's  credit  upon  the  faith  of  his 
own  conclusions  or  surmises  from  the  defendant's  words  or  acts.  It  is 
clear  that  no  express  authority  was  given  by  the  defendant  to  Rich  to  or- 
der goods  for  the  mine;  and,  as  the  defendant  was  not  an  actual  partner, 
there  *could  be  no  implied  authority.  The  only  ground  upon  r#oor 
which  the  case  could  be  fairly  rested,  is,  that  the  defendant  had  so  ^ 
held  himself  out  to  Rich,  and  through  Rich  to  the  plaintifi^  that  he  is 
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estopped  from  denying  bis  liability  for  goods  supplied  for  the  use  of 
the  mine.     The  question  is,  did  tbe  defendant  represent,  or  aathorize 
Rich  to  represent,  that  he  was  a  partner?  and  did  the  plaintiff  give  credit 
to  the  mine  upon  the  faith  of  that  representation  ?    Alderson  v.  Pope, 
1  Campb.  404,  n. ;  Pott  v.  Eyton,  8  C.  B.  82  (E.  C.  L.  R.  vol.  54:.    It 
is  not  pretended  that  the  plaintiff  knew  the  defendant,  or  that  his 
name  was  ever  mentioned  to  him :  it  is  essential  that  the  party  sought 
to  be  charged  as  a  partner  should  be  personally  identified.     In  Vi'.'c 
V.  Lady  Anson,  7  B.  &  C.  409,  418  (E.  C.  L.  B.  vol.  14),   1  M.  &  R 
113,  Lord  Tenterden  says:  **The  plaintiff,  at  the  time  when  he  sujv 
plied  the  goods,  did  not  know  that  the  defendant  had  or  thooght  she 
had  any  interest  in  the  mine.     He  did  not,  therefore,  supply  the  goods 
on  her  credit."    How,  then,  can  it  be  said  that  the  plaintiff  here  sup- 
plied the  goods  on  the  credit  of  a  man  who  was  an  utter  stranger  to 
him,  and  whose  name  he  never  heard.     In  Carter  v.  Whalley,  1  B.  & 
Ad.  11  (E.  C.  L.  R.  vol.  20),  S.  and  others  carried  on  business  uTider 
tfie  name  of  the  '*  Plas  Madoc  GolUery  Campanyy     S.  withdrew  from 
the  firm,  which  afterwards  became  indebted  to  0.,  no  notice  having 
^  been  given  to  C.  or  the  public  of  SJs  withdrawing:  and  it  was  held 
that  S.  was  not  liable  for  the  debt,  there  being  no  sufficient  evidence 
that  he  had  ever,  while  a  partner,  represented  himself  as  such  to  C, 
or  appeared  so  publicly  in  that  character  that  0.  must  have  been  pre- 
sumed to  know  of  it.     This  is  not  a  question  of  agency,  but  of  know- 
ledge on  the  part  of  the  creditor.     To  warrant  their  finding,  the  jury 
must  have  been  satisfied  that  the  defendant  did  hold  himself  out  as  a 
^ooo-i    partner,  and  that  the  plaintiff  knew  that  he  *had  done  so,  and 
■•   that  he  elected  to  give  him  credit.     There  was  clearly  no  evi- 
dence to  warrant  that.     In  Guruey  v.  Evans,  3  Hurlst.  &  N.  122, 
goods,  being  ordered  by  E.,  were  invoiced  to  "E.  &  Son,"  and  a  bill' 
was  drawn  for  the  price  on  *'  E.  &  Son."     The  bill  was  acH^pted  ia 
the  handwriting  of  the  son  in  the  name  of  "  E.  &  Son/'     The  son  was 
not  a  partner,  and  it  was  alleged  that  he  accepted  the  bill  only  as  his 
father's  amanuensis.     It  was  held,  that,  if  the  son  had  so  conducted 
himself  that  the  drawer  of  the  bill  might  reasonably  have  believed 
and  did  believe  that  he  was  a  partner,  he  was  liable  on  the  bill.    It 
was  impossible  that  this  plaintiff  could  have  supposed  that  he  was 
trusting  the  defendant  when  he  supplied  the  goods.     The  name  of 
the  defendant  was  unknown  to  him.     The  defendant  was  not  in  any 
way  identified,  so  as  to  justify  the  plaintiff  in  saying  that  the  supply 
of  goods  was  upon  his  credit.     And  the  plaintiff's  affidavit  was  con- 
clusive to  show  that  the  supplies  were  furnished,  not  upon  the  credit 
of  any  individual,  but  in  reliance  upon  the  customary  lien  which  be 
claimed  in  the  Stannary  Court  upon  the  machinery  and  materii^ls. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
This  is  an  action  brought  by  the  plaintiff'  to  recover  the  price  of  goods 
supplied  to  a  mine ;  and  the  defendant  is  sought  to  be  made  liable, 
not  as  a  contracting  party,  not  as  an  actual  partner  in  the  adventure, 
but  as  a  person  who  had  permitted  himself  to  be  held  out  as  a  partner, 
so  that  the  plaintiff  was  induced  to  supply  the  goods  upon  the  defend- 
ant's credit.  The  case  comes  before  us  in  this  shape,  because  the 
learned  judge  left  it  to  the  jury  to  say  whether  the  defendant  had  the 
interest  of  a  partner  in  the  mine,  or  so  held  himself  out  to  the  world 
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or  the  plaintifT,  and  whether  the  plaintiff  had  given  credit  to  him  as 
a  partner.    *If  the  first  question  had  been  put  to  them  alone,   r^ooq 
the  jury  would  in  all  probability  have  found  that  the  defendant  ^     ^ 
was  in  fact  a  partner.     Then,  was  there  evidence  to  warrant  the  jury 
in  finding  that  the  defendant  held  himself  out  or  permitted  Eich  to 
hold  him  out  to  the  plaintiff  as  a  partner.    Formerly  it  was  considered 
sufficient  if  the  party  was  held  out  to  the  world  as  a  member  of  the 
firm  or  company.     Now,  however,  it  is  necessary  that  there  should  be 
direct  evidence  that  the  holding  out  should  come  to  the  knowledge  of 
the  plaintiff :  he  need  not  hear  or  see  the  defendant's  conduct ;  it  is 
enough  if  the  fact  has  come  to  his  knowledge.     I  do  not  rely  upon 
the  fact  of  the  defendant's  going  to  the  mine,  or  say  that  if  that  were 
all,  it  would  be  sufficient  to  fix  him  with  liability.     But,  when  he 
went  with  Gregg  and  Rich  to  the  bank  at  Bodmin  to  obtain  the  money 
which  had  been  remitted  to  the  credit  of  the  mining  company,  and 
heard  Rich  say  that  he  was  one  of  the  present  proprietors  of  the 
mine,  and  did  not  contradict  it,  that  to  my  mind  was  the  same  as  if 
the  defendant  had  mad'e  the  statement  himself.     I  think  that  would 
authorize  Rich  to  inform  the  plaintiff  that  the  defendant  had  assented 
to  be  a  partner  in  the  concern.    There  was  quite  enough  of  holding 
out  to  render  the  defendant  liable,  if  it  were  reported  to  the  plaintiff. 
The  information  given  to  him  was,  that  the  mine  was  going  to  bo 
worked  by  Grregg,  and  that  there  was  another  gentleman  down  from 
London,  a  man  of  capital,  who  had  been  to  the  mine,  and  that  the 
mine  was  to  be  worked  with  vigour.     It  was  not  necessary  that  this 
person  should  be  identified  by  his  christian  and  surname:  it  was 
enough  that  he  should  be  so  pointed  at  as  to  be  distinctly  identified. 
I  am  of  opinion  that  there  was  abundant  here  to  satisfy  the  law  in 
that  respect.    Then,  were  the  goods  supplied  on  the  credit  of  the 
person  so  holding  himself  out,  *and  did  the  fact  of  the  de-    r«o4A 
fendant's  being  so  held  out  to  come  the  knowledge  of  the  plaintiff  *- 
at  the  time.  .  At  the  time  that  some  of  the  orders  were  given,  Rich 
said  that  a  man  of  capital  had  joined  the  concern ;  and  the  goods  were 
supplied  after  that.    It  is  clear  that  that  was  very  good  evidence  for 
the  consideration  of  the  jury,  that  the  goods  were  supplied  on  the 
credit  of  that  man  of  capital.     The  plaintiff,  it  appeared,  was  from 
time  to  time  asking  for  the  names  of  the  adventurers,  bat  was  told  by 
Rich  that  he  could  not  give  them.     All  this  was  very  good  evidence 
for  the  jury  that  the  plaintiff  was  looking  to  the  individual  adven- 
turers as  the  persons  with  whom  he  was  contracting.    As  the  case 
stood  upon  the  plaintiff's  evidence,  there  was  abundant  matter  to  be 
left  for  the  consideration  of  the  jury:  and  the  learned  judge  seems  to 
me  to  have  left  it  to  them  as  he  was  bound  to  leave  it  on  that  evidence. 
The  main  difficulty,  however,  in  the  plaintiff's  way,  was,  the  evidence 
of  his  proceedings  to  enforce  his  lien  upon  the  machinery  and  materials 
in  the  Stannary  court,  and  the  statements  contained  in  his  petition  and 
in  the  affidavit  made  by  him  in  the  Court  of  Chancery,  in  opposition 
to  the  winding-up  of  the  company.    On  these  occasions  he  stated  and 
swore  that  he  supplied  the  materials  the  price  of  which  he  claims  in 
this  action,  upon  the  credit  of  the  machinery  and  materials  of  the 
mine,  and  not  upon  the  credit  of  the  adventurers.     That  certainly 
conflicted  most  materially  with  his  evidence  before  the  jury  on*  the 
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trial  of  this  case.  It  was  certainly  extremely  strong  evidence ;  bat 
it  was  evidence  only ;  and  the  learned  judge  would  have  been  guilty 
of  misdirection  if  he  had  not  left  it  to  the  jury.  It  was  left  to  them 
with  strong  observations  on  the  part  of  the  judge,  who  told  them  that 
*8411  ^^^^  must  look  with  great  scrupulosity  at  *the  plaintiff's 
^  evidence,  by  reason  of  his  having  on  the  former  occasioa 
sworn  the  other  way.  Upon  the  whole,  I  think  there  was  evi- 
dence, from  the  statements  made  by  Rich  in  his  presence,  and  uncon- 
tradicted by  him,  that  he  was  interested  in  the  mine;  and,  these  facts 
having  been  afterwards  repeated  to  the  plaintiff,  and  the  goods  subse- 
quently supplied,  I  think  there  was,  notwithstanding  the  counter- 
evidence,  abundant  to  warrant  the  jury  in  inferring  that  the  defendant 
had  been  with  his  knowledge  and  assent  held  out  as  a  partner  in  the 
concern,  and  that  the  goods  in  question  were  supplied  to  the  mine 
upon  his  credit.  I  therefore  think  there  is  no  ground  for  disturbing 
the  verdict. 

Williams,  J. — I  am  of  the  same  opinion.  I  am  of  opinion,  that  if 
the  defendant  informs  A.  B.  that  he  is  a  partner  in  a  commercial 
establishment,  and  A.  B.  informs  the  plaintiff,  and  the  plaintiff,  believ* 
ing  the  defendant  to  be  a  member  of  the  firm,  supplies  goods  to  tbem, 
the  defendant  is  liable  for  the  price.  That  is  one^  proposition  which 
it  was  necessary  for  the  plaintiff  here  to  sustain,  in  order  to  support 
the  direction  of  the  learned  judge.  The  next  question  is,  does  it  make 
any  difference  that  the  informant,  instead  of  naming  the  party  or 
giving  such  a  description  as  will  be  tantamount  to  naming  him,  sup- 
presses his  name  ?  I  am  of  opinion  that  it  makes  no  difference,  when 
the  refusal  to  name  him  is  accompanied  by  such  a  description  of  the 
person  as  clearly  points  him  out.  It  becomes  unnecessary  to  decide 
the  question  which  was  further  discussed,  viz.  whether  the  proposi- 
tion I  first  stated  is  sustainable,  if,  instead  of  informing  A.  B.  that  he 
is  a  partner,  the  defendant  does  acts  from  which  A.  B.  may  fairly 
draw  the  inference  that  he  is  a  partner,  because  I  agree  with  my 
♦84'>1  -"^^^^  ^^^^*  there  was  evidence  *that  the  defendant  did  inform 
*'-'  Rich  that  he  was  a  partner.  If  the  verdict  was  to  depend 
entirely  on  whether  or  not  there  was  sufficient  evidence  to  support 
the  proposition  that  the  defendant  held  himself  out  as  a  partner  in 
such  a  manner  as  to  justify  the  persons  dealing  with  the  mine  to 
believe  that  he  was  so,  I  should  have  been  by  no  means  satisfied  with 
the  verdict.  But,  considering  that  there  was  evidence  to  support  the 
verdict  independently  of  that,  I  do  not  think  we  ought  to  quarrel 
with  the  conclusion  to  which  the  jury  came. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  clear  from  the  evi- 
dence given  on  the  part  of  the  plaintiff,  that  the  defendant  did  repre- 
sent to  Bich  that  he  was  a  partner  in  the  undertaking.  Did  that 
give  Rich  authority  to  represent  to  parties  dealing  with  the  mine  that 
the  defendant  was  a  partner?  I  apprehend  it  did.  This  is  not  like 
the  cases  where  the  repetition  of  a  man's  words  has  been  held  not  to 
impose  upon  him  a  liability  beyond  the  legal  and  natural  conse- 
quences of  those  words.  I  allude  to  Vicars  v.  Wilcocks;  8  East  1,  and 
that  class  of  cases.  This  is  a  case  in  which  it  was  not  wrong  in  the 
person  to  whom  the  statement  was  made  to  repeat  it ;  but  where,  on  the 
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contrary,  it  was  highly  probable  that  he  wbuld  repeat  it.    Therefore, 
even  if  Bich  had  not  stood  in  any  relation  to  the  mine  which  would 
have  jastified  him  in   repeating  it,  there  would  have  been  strong 
reason  for  holding  thai^  his  repetition  of  it  would  have  bound  the 
defendant,  if  it  had  been  acted  upon  by  the  plaintiff.    But  that  is  not 
the  whole.    The  relation  in  which  Bich  stood  to  the  proprietors  of 
the  mine  was  such  that  he  was  authorized  to  order  goods  for  the  use 
of  the  mine,  and  impliedly  also  to  state  to  the  persons  who  supplied 
them  who  were  the  parties  upon  whose  *credit  they  were  sup-   r«o4Q 
plied.     It  is  unnecessary  to  go  so  far  as  Lord  Tenterden  did  in  ^ 
Shott  V.  Strealfield,  1  M.  &  Bob.  8.   There,  the  plaintiffs  were  maltsters, 
and  had  sold  malt  to  Strealfield  &  Go. ;  and  the  question  in  the  cause 
was,  whether  the  defendants  were  partners  at  the  time  when  the  goods 
were  sold,  and  the  bill  given  for  them.    It  appeared  that  Strealfield 
&  Johnson  had  carried  on  business  as  maltsters.    Johnson  went  out 
of  partnership,  and  introduced  Green  to  a  witness  as  his  successor  in 
the   partnership  with  Strealfield,  and  told  the  witness,  in  Green's 
.presence,  that  Strealfield  and  Green  were  to  carry  on  the  business 
together  from  the  time  .of  the  conversation.     The  witness  was  asked 
whether,  after  this  conversation  with  Johnson  and  Green,  he  reported 
that  Strealfield  and  Green  were  partners.    Campbell  objected  that 
this  was  not  evidence,  unless  it  was  shown  that  the  defendants,  or 
one  of  them,  were  present  when  it  was  reported.     But  Lord  Tenter- 
den said  he  thought  it  was;  "because  otherwise  it  would  be  said 
presently  that  what  was  said  was  confined  to  the  witness,  and  the 
plaintiffs  could  not  have  acted  on  it."    There  is,  therefore,  the  high 
authority  of  Lord  Tenterden  for  saying  that  Bich  was  warranted  in 
repeating  that  which  was  said  to  him  by  the  plaintiff  as  to  the  nature 
of  his  connection  With  the  mine.    Then,  did  Bich  report  that  the 
defendant  was  a   partner?     That  depends  on  whether  or  not  the 
description  he  gave  sufficiently  showed  that  the  defendant  was  the 
person  pointed  at.    I  can  entertain  no  doubt  that  it  was.    It  described 
the  defendant,  and  nobody  else.     Then  comes  the  question  whether 
the  plaintiff  gave  credit  to  the  defendant.    Did  he  believe  at  the  time 
he  supplied  the  goods,  or  had  he  reasonable  grounds  for  believing, 
that  the  defendant  was  a  partner  in  the  mine?    That  has  so  long 
been  expressed  by  the  short  form  "  Did  he  give  credit  to  the   r«Q4 1 
♦defendant  ?"  that  I  do  not  think  the  jury  could  have  misunder-   *• 
stood  what  was  meant.     I  see  no  ground  for  doubting,  now  that  the 
matter  has  been  so  thoroughly  and  clearly  brought  before  us,  that  the 
direction  of  the  learned  judge  was  correct.    I  agree  with  my  Brother 
Williams,  that,  if  the  matter  turned  wholly  upon  this  point,  it  would 
have  been  open  to  considerable  doubt.   But,  observing  how  cautiously 
they  were  directed,  I  cannot  help  thinking  that  the  jury  thought  the 
defendant  was  a  partner,  of  which,  in  my  opinion,  there  was  abun- 
dant evidence. 

Byles,  J.,  concurred.  Bule  discharged. 

if.  Smith,  Q.  C,  asked  leave  to  appeal,  submitting  that  the  matter 
was  of  sufficient  importance  to  justify  an  appeal. 

Erls,  G.  J. — None  of  us  entertain  the  least  misgiving  on  the  law : 
and  my  Brother  Byles  informs  us,  that,  if  the  jury  had  found  tbfit  the 
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defendant  was  not  a  partner,  he  would  have  reported  himself  dissatis- 
fied with  the  verdict.  Leave  to  appeal  refosed. 

A  partnership  was  projected  to  trans-  If  an  individnal  holds  himself  out, 
act  husinesB  under  the  firm-name  of  or  allows  himself  to  he  held  out.  as  a 
Drennen  &  Patterson.  Before  it  went  partner,  and  this  is  known  to  a  stranger, 
into  operation,  W.  £.  Patterson  was  who  contracts  with  the  firm  in  reliance 
substituted  for  F.  Patterson,  who  it  was  upon  the  membership  of  the  ostensible 
originally  contemplated  should  be  a  partner,  he  will  be  liable  on  the  con- 
member  of  the  firm.  The  pkintifis,  tract :  Moss  v.  Jerome,  10  Bosw.  (N. 
however,  unaware  of  the  change,  gave  Y.  1863)  220 ; .  Atherton  v.  Tilton,  44 
credit  to  the  firm  on  the  strength  of  N.  H.  (1863)  452;  Walrath  v.  Viley, 
F.  Patterson's  membership,  and  they  2  Bush  (Ej.  1867)  478. 
were  held  justified  in  treating  him  as  a  In  like  manner,  a  member  who  re- 
partner,  not  only  on  the  ground  of  tired  secretly  from  a  firm  which  had 
general  repute,  but  also  on  the  ground  stipulated  to  indemnify  the  makers  of 
that  his  declarations  that  he  was  a  notes  against  liability  on  its  endorse- 
member  of  the  firm,  and  his  conduct  ments,  was  held  liable  to  plaintiff,  vho 
as  a  partner,  were  brought  directly  took  a  note  on  the  security  of  this  in- 
home  to  them :  Drennen  v.  House,  2  demnity :  Buffalo  City  Bank  v.  How- 
Wright  (Pa.  1861)  30.  ard,  8  Tiff.  (N.  Y.  1866)  500.    NoUce 

The  defendant  held  himself  out  both  of  the  retirement  must  be   brought 

by  acts  and  declarations  as  a  partner  in  home   to  tbe    customer:     Reilley  r. 

the  business  of  keeping  a  hotel,  and  Smith,  16  La.  An.  (1861)  31 ;  Wil- 

the  plaintiff  sold  goods  to  him  on  the  liamson  v.  Fox,  2  Wright  (Pa.  1861) 

strength  of  this  representation:   held  214;  Ellis's  Administrators  r.  Bron- 

bound  as  a  partner:  Conk lin  &.  Barton,  son,  40  111.  (1866)455;  Kirkman  r. 

48  Barb.  (N.  Y.  1864)  439.  Snodgrass,  3  Head.  (Tenn.  1859)  370. 


♦R^M  *WILLIAMS  and  Others  v.  THE  SWANSEA  HARBOUR 
-•  TRUSTEES.    May  27.  . 

The  trustees  of  a  dock,  being  about  to  open  a  neir  one  under  the  authority  of  parliamen!. 
issued  a  notice  addressed  to  sbip-owQers,  merchants,  and  others,  describing  tbe  aecommodatiAa 
which  their  neir  dock  would  afford  to  shipping,  and  containing  a  statement  that  '*  the  depth  of 
water  on  the  dock  9x11  was  26  and  23  feet  at  the  highest  spring-tides,  and  15  feet  at  the  lowect 
neaps  : — Held,  that  this  amounted  to  a  warranty  that  there  was  an  aTailable  depth  of  water  «• 
the  entrance  channel  approximating  that  mentioned  in  the  notice ;  and  that  the  trustees  were 
responsible  to  the  owners  of  a  ship,  who,  trusting  to  the  representatiou  contained  in  the  notice, 
entered  the  dock  to  load,  and  were  delayed  and  put  to  expense  in  consequence  of  tbe  insufficiency 
of  water  in  the  channel  to  enable  her  to  complete  her  loading  in  the  dock. 

This  was  an  action  brought  by  the  plaintiffs,  the  owners  of  a  vessel 
called  the  Albion,  against  the  trustees  of  Swansea  harbour,  who  were 
incorporated  by  The  Swansea  Harbour  Act,  1854  (17  &  18  Vict.  c. 
cxxvi.),  for  loss  sustained  by  the  plaintiffs  in  consequence  of  tbe  insuf- 
ficiency of  water  to  enable  their  vessel  to  leave  the  docks  with  a  cargo. 

Tbe  first  count  of  the  declaration  stated,  that,  ader  the  passing  and 
coming  into  operation  of  a  certain  act  of  parliament  made  and  passed 
in  the  21st  year  of  the  reign  of  Her  present  Majesty,  to  wit,  The 
Swansea  Harbour  Act,  1857  (20  &  21  Vict.  c.  cxliii.),  and  before  and 
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at  the  time  of  the  making  of  the  warranty  thereinafter  mentioned,  the 
plaintiffs  were  the  owners  of  a  certain  ship  called  the  Albion,  and  the 
defendants  wpre,  under  and  by  virtue  of  the  provisions  of  the  there- 
inbefore-recited act,  the  owners  of  the  undertaking,  docks,  and  works 
in  the  said  act  mentioned,  and  as  such  entitled  to  receive  certain  tolls 
and  rates  from  all  vessels  using  the  docks :  That  thereupon  the  defend- 
ants, in  consideration  of  the  plaintiffs  sending  their  said  ship  to  the 
docks  of  the  defendants,  warranted  to  the  plaintiffs  that  there  should 
be  a  depth  of  water  at  the  entrance  to  the  said  docks  varying  from  26 
and  23  feet  at  spring-tides  to  15  feet  at  the  lowest  neaps:  That  the 
plaintiffs,  relying  on  the  said  warranty  of  the  defendants,  did  send 
their  said  ship  to  the  docks  of  the  defendants  to  be  there  loaded  with 
coals  under  a  certain  charter  of  the  *said  ship  made  to  a  cer-  r*o  j /^ 
tain  person,  to  wit,  one  James  Burness,  upon  the  faith  of  the  ^ 
said  warranty :  Averment,  that,  before  action  brought,  all  things  had 
happened  and  all  times  had  elapsed  necessary  to  entitle  the  plaintiffs 
to  a  performance  by  the  defendants  of  the  warranty  thereinbefore 
mentioned,  and  to  sue  them  for  the  breach  thereof  thereinafter  men- 
tioned ;  yet  that  the  defendants  broke  their  said  warranty  in  this,  to 
wit,  that  there  was  not  at  the  time  of  making  the  same,  or  at  the  time 
of  the  plaintiffs'  ship  being  in  the  said  docks,  or  at  any  other  time,  a 
depth  of  water  at  the  entrance  to  the  said  docks  varying  from  26  and 
23  feet  at  spring-tides  to  15  feet  at  the  lowest  neaps:  By  reason 
whereof  the  said  ship  was  unable  to  take  on  board  a  cargo  of  coals 
in  the  said  docks  in  the  manner  and  to  the  extent  to  which  she  other- 
wise might  have  done;  and  by  reason  of  the  premises  the  said  ship 
was  detained  at  Swansea  for  a  long  and  unreasonable  time  beyond  the 
time  which  would  otherwise  have  been  required  for  loading  the  said 
ship;  and  the  plaintiffs  thereby  lost  all  the  benefit  and  advantage 
which  they  would  have  derived  from  the  use  of  the.  said  ship  during 
the  period  she  was  so  detained ;  and  also  by  means  of  the  premises 
the  plaintiffs  were  forced  and  compelled  to  pay  large  sums  of  money 
for  the  use  of  certain  lighters  employed  to  bring  the  cargo  of  coals  to 
the  said  ship  in  the  roadstead  of  Swansea,  to  which  she  had  been  com- 
pelled to  be  removed  in  consequence  of  the  breach  of  warranty  of  the 
defendants,  and  also  to  pay  other  moneys  for  other  services  Tendered 
to  the  said  sliip  in  consequence  of  the  said  breach  of  warranty  by  the 
defendants. 

The  second  count  stated,  that,  after  the  passing  and  coming  into 
operation  of  the  act  of  parliament  in  the  first  count  mentioned,  and 
before  and  at  the  time  of  the  committing  of  the  grievances  therein- 
after mentioned,  *the  plaintiffs  were  the  owners  of  the  ship  in  r*o^'T 
that  count  mentioned,  and  the  defendants  were  such  owners  as  *■ 
in  that  count  mentioned ;  and  that  thereupon  the  defendants,  by  falsely 
and  fraudulently  representing  to  the  plaintiffs  that  there  was  a  depth 
of  water  at  the  entrance  to  the  said  docks,  varying  from  26  and  23 
feet  at  spring-tides  to  15  feet  at  the  lowest  neaps,  induced  the  plain- 
tiffs to  send  their  said  ship  to  the  said  docks  of  the  defendants,  to  be 
there  loaded  with  coals  under  a  certain  charter-party  of  the  said  ship 
entered  into  with  one  James  Burness:  Averment,  that,  by  means  of 
the  falsity  of  the  said  representations,  the  said  ship  was  unable  to  take 
on  board  a  cargo  of  coals  in  the  said  docks^  in  the  manner  and  to  the 
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extent  to  which  she  otherwise  might  have  done ;  and,  by  reason  of  the 
premises,  the  plainti£fs  were  damnified  as  in  the  said  first  count  par- 
ticularly mentioned. 

The  defendants  pleaded, — ^first,  that  they  did  not  warrant  to  the 
plaintifis  that  there  should  be  a  depth  of  water  at  the  entrance  to  the 
said  docks  ranging  from  26  and  2o  feet  at  spring-tides  to  15  feet  at  the 
lowest  neaps, — secondly,  to  the  whole  declaration,  not  guilty, — thirdly, 
to  the  second  count,  that  the  said  ship  was  not  by  means  of  the  falsity 
of  the  said  representations  unable  to  take  on  board  a  cargo  of  coals  in 
the  said  docks  as  alleged,  nor  were  the  plaintifis  thereby  damnified  as 
in  the  first  count  mentioned.    Issue  thereon. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  were  as  follows : — ^On  the  3d  of  October, 
1859,  the  plaintiff  Williams,  who  was  master  as  well  as  a  part-owner 
of  the  Albion,  entered  into  a  charter-party  with  one  James  Burness 
for  the  conveyance  of  a  cargo  of  coal  to  China.  The  ship,  which  was 
then  in  the  Thames,  was  of  about  1898  tons  register.  It  being 
determined  that  the  vessel  should  proceed  for  her  cargo  to  Swansea,  it 
*8481  *^^  material  to  ascertain  whether  or  not  there  was  sufficient 
-I  depth  of  water  there  for  a  vessel  of  her  size.  Swansea  had  pre- 
viously  been  known  as  a  port  at  which  large  ships  could  not  load ;  bat 
many  improvements  had  been  made  there  under  the  act  of  1857  (20 
&  21  Vict.  c.  cxliii.);  and  the  harbour  trustees  had  inserted  advertise- 
ments in  the  Shipping  Gazette  and  other  newspapers  of  the  opening 
of  their  new  docks,  and  also  printed  cards  (one  of  which  had  been 
sent  to  the  plaintifis'  brokers)  describing  the  facilities  afforded  there. 
This  notice  was  dated  the  23d  of  August,  1859,  and  was  as  follows : — 

''  Notice  to  merchants,  ship-owners,  coal-shippers,  and  masters. 

*'  Swansea  South  Docks. 

''  Notice  is  hereby  given,  that  the  South  Docks  at  Swansea  will  be 
opened  the  latter  part  of  September.  The  exact  day  will  be  named 
in  a  future  advertisement. 

''The  additional  fioating  accommodation  afforded  by  the  dock  con- 
sists of  thirteen  acres,  having  4800  feet  of  quay-wall,  with  a  depth  of 
water  iliraughout  of  24  feet;  in  addition  to  which  there  is  a  half-tide 
basin  of  four  acres,  with  1600  feet  of,  quay- wall,  communicating  with 
the  dock  by  a  lock  of  300  feet  by  60  feet. 

*^  The  half-tide  entrance  gates  are  70  feet  in  width,  with  a  depth  on 
tlie  sill  varying  from  26  and  2S  feet  at  spring-tides  to  Ibfeetjat  the  huxst 
neaps, 

*' Facilities  for  the  discharge  of  ores,  ballast,  &c.,  are  afforded  by 
hydraulic  cranes  discharging  direct  into  railway  trucks,  and  for  the 
shipment  of  coal  and  iron  by  hydraulic  lifts  and  tips,  combining  the 
advantage  of  shipping  coal  either  from  ordinary  trucks  or  boxes,  upon 
the  most  approved  plans  for  the  prevention  of  breakage  in  the  hold. 
There  are  also  five  slips  for  the  aischarge  of  timber. 
*8491  *"  There  is  airect  railway  communication  from  the  docks, 
^  without  break  of  gauge,  with  the  great  steam-coal  and  iron 
districts  of  Merthyr,  Dowlais,  and  Aberdare,  by  the  South  Wales  and 
Yale  of  Neath  railways;  as  also  with  MiUbrd  Haven  and  Gloucester, 
by  South  Wales  Bailway,  by  which  line  bituminous  coals  for  gas; 
household,  and  cooking  purposes  are  conveyed  to  the  docks.     Exist- 
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ing  oommunication  bj  canal  and  rail  with  the  Swansea  valley  afifords 
ample  facilities  for  the  shipment  of  tin-plates,  chemicals,  iron,  steam- 
coal,  anthracite,  and  caloL 

By  order  of  the  trustees, 

Lewis  Thomas,  clerk." 

Upon  the  faith  of  this  notice,(a)  the  master  of  the  Albion,  assum- 
ing it  to  be  an  intimation  to  those  who  might  wish  to  use  the  dock 
that  there  would  not  be  less  than  23  feet  of  water  at  the  entrance,  and 
knowing  that  that  was  greater  than  the  draught  of  his  vessel  when 
fully  loaded,  agreed  with  the  charterer  to  load  her  at  Swansea.  He 
accordingly  left  London  on  the  11th  of  October,  arrived  at  Swansea 
on  the  16th,  and  on  the  following  day  went  into  the  docks, — which 
were  formally  opened  on  the  23d  of  September.  He  immediately 
commenced  taking  in  his  cargo,  but  was  told  by  the  harbour-master 
that  he  could  not  go  out  with  a  full  cargo,  in  consequence  of  the  in- 
sufficiency of  water  at  the  entrance ;  there  being  a  mud-bank  a  few 
feet  outside  the  half-tide  entrance  gates,  but  within  the  pier-heads, 
which  had  not  yet  been  removed.  Ailer  several  days'  delay  and  much 
correspondence  with  the  harbour-master,  the  vessel  was  obliged  to 
leave  with  a  part  only  of  her  cargo,  and  anchor  in  the  *roads  f^okq 
to  take  in  the  remainder  from  lighters.  The  weather  being  ^ 
bad,  this  was  a  difficult  operation  ;  and,  after  being  delayed  until  the 
10th  of  December,  the  master  was  compelled  to  proceed  upon  his 
voyage  with  a  less  cargo  than  the  vessel  could  otherwise  have  taken. 
For  the  expense,  delay,  and  loss  thus  occasioned  this  action  was 
brought. 

In  the  Swansea  Tide-Tables  for  1859  (which  were  published  by  the 
defendants,  but  which  the  master  stated  he  had  never  seen),  after 
describing  the  old  dock  accommodation  and  the  dredging  operations 
going  on  for  the  purpose  of  improving  it,  the  new  docks  are  referred 
to  and  shortly  described  thus, — '*  The  outer  entrance  is  seventy  feet 
wide,  with  24  feet  6  inches  depth  of  water  over  the  sill  at  ordinary 
Spring  tides."  Allusion  is  then  made  to  the  powers  given  to  the  de- 
fendants by  parliament,  and  it  is  said  that  "  works  are  in  progress  for 
deepening  the  channel  from  the  pier-heads  to  the  entrance  to  these 
docks,  so  as  to  render  aVailable  the  full  depth  which  is  obtained  at 
these  locks."  And  at  the  foot  of  each  page  is  a  note, — *^  In  1859,  the 
entrance  channel  will  be  deepened  to  the  dock-sill."  These  tide-tables 
were  put  in  by  the  defendants,  in  order  to  show  that  the  plaintiffis 
ought  to  have  known  that  the  depth  of  water  on  the  sill  was  no  indi- 
cation of  the  depth  of  the  entrance  channel. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  notice  of 
the  23d  of  August,  1859,  did  not  guarantee  any  more  than  its  words 
literally  imported,  viz.  that  there  would  be  a  certain  depth  of  water  on 
the  dock'sill,  and  not  that  that  depth  was  maintained  throughout  the 
entrance ;  and  evidence  was  given  that  all  docks  are  liable  to  silting, 
and  that  the  sill  is  invariably  somewhat  lower  than  the  entrance,  for 
that  ^otherwise  ships  might  sustain  damage  in  going  in  or  rnosi 
coming  out.  ^ 

His  lordship,  in  his  summing  up^  told  the  jury  that  the  notice  pub- 

(a)  A  fiirtber  notice,  in  limilar  terBi,  wat  ifiaed  by  tb«  iraatoat  on  tha  8d  of  Septambor, 
samiDg  the  23d  of  that  month  at  Uia  day  fUed  for  tha  opaniug. 
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lishcd  by  the  defendants  was  not  quite  like  a  contract  between  tbe 
parties ;  but  that  it  was  enough  if  it  amounted  to  a  representation  to 
the  public,  and  was  acted  upon  by  the  plaintiiis ;  and  that  it  was  for 
them  to  say  whether  the  master  had  been  led  by  it  to  understand  that 
there  would  be  the  depth  of  water  therein  mentioned  at  the  entrance 
to  the  dock.  As  to  the  defendants'  evidence,  he  observed  that  the 
notice  describing  the  amount  of  accommodation  to  be  afforded  to  the 
))ublic  would  be  perfectly  nugatory  if  it  were  to  be  confined  to  the 
sill  only.  And,  as  to  the  dam«'iges,  he  told  them,  that,  if  they  found 
for  the  plaintiffs,  they  would  be  entitled  to  compensation  for  the  delay 
and  consequent  expense  of  lighterage,  &c. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  the  first  count, 
damages  406?.  8*.  9d, 

Bovill^  Q.O.,  in  Easter  Term  last,  pursuant  to  leave  reserved  to  him 
at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants, 
or  a  new  trial,  on  the  grounds, — first,  that  the  printed  notice  was  the 
only  warranty,  and  was  only  of  the  depth  of  water  on  the  dock-sill,  not 
at  the  entrance  to  or  towards  the  docks, — secondly,  that  there  was  no 
evidence  legally  to  vary  such  meaning  of  the  notice, — thirdly,  that 
tiiere  was  no  evidence  to  go  to  the  jury  of  the  warranty  stated  in  the 
first  count  of  the  declaration, — fourthly,  that  the  verdict  was  against 
the  evidence. 

Lush,  Q.  C,  and  Sir  O.  Honymatiy  showed  cause. — The  notice  issued 
by  the  defendants  in  August,  1859,  was  calculated  to  induce  ship- 
*ft"91   o^^*^^'*^  ^°^  others  interested  in  *the  matter  to  believe  that  the 

^"-'   entrance  channel  to  the  new  docks  had  been  deepened  in  the 
manner  proposed.     It  clearly  held  out  to  the  public  that  that  which 
the  trustees  had  over  and  over  again  represented  they  intended  to  do 
in  1859,  viz.  deepen  the  entrance  channel  to  the  level  of  the  dock-sill, 
had  been  done  :  and  upon  the  faith  of  that  representation  the  plaintiffs 
are  induced  to  take  their  ^hip  into  the  dock.     Why  state  the  depth 
of  water  on  the  sill,  if  that  was  to  be  no  guide  to  persons  entering  the 
dock  ?     By  the  59th  section  of  the  17  &  18  Vict.  o.  cxxvi.,  the  trus- 
tees were  required  ^'to  make,  maintain,  and  keep  the  bed  or  channel 
from  the  lock  at  the  south  entrance  to  the  town  float  to  the  entrance 
between   the  piers,  or  any  extension  thereo*f,  at  least  as  deep  in  every 
part  thereof  as  the  sill  of  such  lock.^^     It  is  true  that  does  not  apply  to 
the  new  dock  constructed  under  the  authority  of  the  20  &  21  Vict.  c. 
cxlii. ;  but  at  least  it  shows  what  the  intention  of  the  trustees  was. 
In  Denton  v.  The  Great  Northern  Railway  Company,  5  Ellis  &  B. 
860  (E.  C.  L.  R.  vol.  85).  it  was  held  by  Lord  Campbell  and  Wight- 
man,  J.,  that  the  time-tables  of  a  railway  company  amount  to  a  con- 
tract on  behalf  of  the  company  with  those  who  should  come  to  their 
stations,  to  forward  them  as  stated  therein.     And  in  Marlow  v.  Ilar- 
rison,  1  Ellis  &  Ellis  295  (E.  C.  L.  R.  vol.  102),— where  it  was  held 
that  an  auctioneer  who  advertises  an  article  to  be  sold  without  reserve. 
thereby  contracts  that  the  highest  bonS  fide  bidder  shall  be  the  pur- 
chaser, and  is  liable  to  an  action  for  a  breach  of  that  undertaking, — 
Martin,  B.,  delivering  the  judgment  of  the  court,  says,  (p.  816):  '*  We 
cannot  distinguish  the  case  of  an  auctioneer  putting  up  property  for  sale 
upon  such  a  condition  from  the  case  of  the  loser  of  property  ofieringa 
reward,  or  that  of  a  railway  company  publishing  a  time-table  stating  the 
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times  when  and  the  places  to  *which  the  trains  run.  It  has  been  r*o-q 
decided  that  the  person  giving  the  information  advertised  for,  or  a  '- 
passenger  taking  a  ticket,  may  sue  as  upon  a  contract  with  him :  Denton 
V.  The  Great  Northern  Bailway  Company.  Upon  the  same  principle,  it 
seems  to  us  that  the  highest  bonfi  fide  bidder  at  an  auction  may  sue  the 
auctioneer  as  upon  a  contract  that  the  sale!  shall  be  without  reserve. 
We  think  the  auctioneer  who  puts  the  property  up  for  sale  upon  such 
a  condition  pledges  himself  that  the  sale  shall  be  without  reserve;  or, 
in  other  words,  contracts  that  it  shall  be  so ;  and  that  this  contract  is 
made  with  the  highest  bonIL  fide  bidder,  and,  in  case  of  a  breach  of  it, 
that  he  has  a  right  of  action  against  the  auctioneer."  Here,  the  plain- 
tiffs chartered  their  vessel  to  take  in  a  cargo  of  coals  in  the  defendants' 
dock  upon  the  faith  of  the  promises  held  out  in  their  notice,  and  the 
defendants  are  responsible  for  all  the  damages  resulting  from  the 
breach  of  their  implied  warranty. 

Bovillf  Q.  C,  and  .Milward^  in  support  of  the  rule. — The  plaintiffs 
by  their  declaration  undertake  to  show  that  the  defendants  warranted 
to  them  that  there  was  a  depth  of  not  less  than  23  feet  at  spripg- tides 
throughout  the  entrance  of  the  channel.  Their  claim  must  rest  upon 
the  notice  of  the  23d  of  August,  1859,  and  upon  that  alone;  for,  as 
to  the  statements  in  the  tide-tables,  it  was  admitted  that  the  plaintiffs 
never  saw  them.  "  Sill "  is  a  perfectly  well-known  term.  In  Webster's 
Dictionary  it  is  described  as  the  *' lowest  timber  of  any  structure." 
The  notice  speaks  only  of  the  depth  of  water  on  the  sill,  not  the  depth 
of  the  channel;  and  its  language  is  not  to  be  strained.  There  is 
nothing  in  the  statehient  that  was  calculated  to  mislead  :  every  mariner 
has  ample  means  of  information,  *and  well  knows  that  in  all  r^o'-A 
the  docks  and  harbours  in  the  Thames  and  on  the  coast  of  ^ 
England  the  depth  of  water  on  the  sill  is  greater  than  that  at  any 
other  part  of  the  channel  or  entrance.  If  it  were  not  so,  scarcely  any 
heavily-laden  vessel  could  safely  enter  any  of  them.  [Erle,  C.  J. — ' 
I  left  it  to  the  jury  in  substance  to  say  whether  the  statement  of  the 
depth  on  the  sill  was  an  indication  of  the  approximate  depth  of  the 
entrance  or  channel.]  If  it  was  for  the  court  to  construe  the  docu-* 
meat,  nothing  would  justify  a  departure  fronf  its  words ;  and,  if  it 
was  for  the  jury,  all  the  evidence  was  one  way. 

£ble,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
If  the  construction  of  the  notice  of  the  23d  of  August,  1869,  was  for 
the  court,  I  retain  the  opinion  which  I  expressed  at  the  trial,  viz.  that 
it  amounted  to  an  offer  to  the  public  of  a  certain  amount  of  accommo- 
dation in  the  new  dock,  and  professed  to  hold  out  that  the  depth  of 
water  on  the  dock-sill  at  spring-tides  was  not  less  than  23  feet;  and 
tliat  I  construe  to  amount  to  a  warranty  that  ships  wishing  to  use  the 
(lock  would  find  an  accessible  entrance  thereto  of  that  depth,  and  that 
their  contract  was  broken  if  that  was  not  so.  It  appeared,  that, 
although  the  depth  of  water  on  the  sill  varied  from  26  to  23  feet  at 
^ipring-tides,  the  greatest  depth  of  water  in  the  entrance  channel  was 
19  feet;  so  that  a  ship  going  into  the  harbour  on  the  faith  of  the 
.statement  of  the  depth  of  water  on  the  sill,  could  not  come  out  with  a 
full  cargo  if  she  drew  19  feet.  Where  the  representation  has  reference 
to  the  depth  of  water  at  the  entrance  of  a  dock,  the  depth  of  water 
on  the  sill  is  of  no  importance  unless  the  depth  of  the  whole  of  the 
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channel  of  approach  approximates  to  that  on  the  sill.  I  am  of  opinion 
*R551  ^^^^  *^^^  notice  amounts  to  a  representation  to  all  the  world 
-'  that  there  is  available  access  to  the  dock-gates  of  the  depth  men- 
tioned, or  at  all  events  approximating  thereto.  It  is  said  that  the 
dock-sill,  is  always  somewhat  lower  than  the  bed  of  the  channel,  lest 
vessels  should  be  injured  by  grounding  on  a  hard  substance.  That 
may  be  so ;  but  the  question  here  is  whether  the  state  of  the  channel 
substantially  corresponded  with  the  statement  in  the  notice.  If  the 
question  was  for  the  court,  I  am  clearly  of  opinion  that  it  did  not. 
If  it  was  a  question  for  the  jury,  I  think  the  jury  were  well  warranted, 
upon  the  evidence  which  was  before  them,  in  coming  to  the  conclusion 
they  did.  The  ship  was  chartered  to  load  in  this  particular  dock 
upon  the  faith  of  the  representations  contained  in  the  notice.  There 
was  evidence  on  both  sides  as  to  the  way  in  which  nautical  men  would 
understand  the  notice, — evidence  which  my  learned  Brothers  think 
ought  not  to  have  been  received,  but  which  I  admitted  as  it  was  not 
objected  to.  The  matter  was  left  to  the  jury,  and  they  found  for  the 
plaintiff ;  and  I  see  no  reason  why  their  verdict  should  not  stand. 
The  rest  of  the  court  concurring,  Rule  discharged. 


*856]        ♦SEARLE  and  Another  v.  BLAISE.    June  12. 

Th«  iheriff  having  seised  under  ^  fi.  fa.,  noiioe  was  giren  of  a  prior  act  of  bankruptcy  bj  tb« 
debtor,  and  a  petition  was  filed  under  which  he  was  abjudicated  baoknipt,  the  goods  renainng 
unsold,  and  the  messenger  took  possession  of  them :— Held,  that  the  sheriff  was  not  entitled  to 
a  rale  calling  upon  the  assignees  to  pay  him  the  expenses  of  preparing  for  a  sale  of  the  good*. 

On  the  10th  of  April,  1863,  the  sheriff  of  Middlesex  seized  tbe 
defendant's  goods  under  a  fi.  &.  at  the  suit  of  the  plaintiffs.  The  74th 
section  of  the  Bankruptcy  Act,  1861,(a)  requiring  the  sheriff  to  sell 
by  public  auction,  and  the  lease  under  which  the  defendant  held  pre- 
eluding  a  public  sale  upon  the  premises,  the  sheriff  was  compelled  u 
remove  them,  whereby  he  incurred  expense  to  the  amount  of  12/. 
28.  6i 

After  the  seizure,  and  whilst  the  goods  remained  in  thehand&of  the 
sheriff,  unsold,  the  sheriff  and  the  execution-creditor  received  notice 
of  an  act  of  bankruptcy  committed  by  the*debtor  prior  to  the  seizure ; 
and  a  petition  was  filed  under  which  the  debtor  was  duly  adjudicated 
a  bankrupt,  and  the  messenger  of  the  court  of  bankruptcy  took  pos- 
session of  the  goods,  and  the  sheriff  retired. 

QtiaiUj  on  behalf  of  the  sheriff,  now  moved  for  a  rule  calling  u}x»n 

the  assignees  of  the  judgment-debtor  to  show  cause  why  the  Master 

*8571  ^^^^^^  ^^^  ^®  directed  ♦to  tax  and  allow  him  the  expen.ses  of 

J  the  removal  of  the  goods  and  preparing  for  the  sale. — Tlif 

sheriff's  fees  are  now  regulated  by  the  7  W.  4  &  1  Vict.  c.  55.   That  act 

(a)  The  74th  section  of  the  24  A  25  Vict.  c.  134,  enacts  that,  "  wherever  the  good»  nod  rkatf* 
of  a  debtor  are  sold  under  an  execution  upon  any  judgment  recovered  in  any  action  or  suit  br»«gkt 
for  the  recovery  of  a  debt,  money  demand,  or  damages  against  any  debtor,  exceeding  b9L,  nrk 
goods  and  chattels  shall  in  all  cases,  unless  the  court  shall  otherwise  direct,  be  sold  by  tb« 
sherifT  by  public  auction,  and  not  by  bill  of  sale  or  private  contract,  and  such  sale  shall  be  p«b- 
licly  advertised  by  the  sheriff  on  and  during  three  days  next  preoeding  the  day  of  sale." 


COMMON  BENCH  REPORTS.    (14  J.  SCOTT.    N.  S)        857 

recites  tbat  "  it  is  expedient  to  amend  the  laws  relating  to  the  fees  pay- 
able to  sheriffs,  under-sheriffs,  deputy-sheriffs,  sherifis'  agents,  bailiffs, 
and  others  the  officers  or  ministers  of  sheriffs  in  Enclandpand  Wales,  and 
to  give  the  courts  of  record  at  Westminster  Hall  a  due  control  over  such 
fees;  and  also  to  provide  a  summary  remedy  against  such  officers  and 
others  as  shall  extort  or  receive  other  or  greater  fees  than  by  law  they 
shall  be  entitled  to."  It  then  proceeds  to  repeal  part  of  the  42  E.  8,  c.  9, 
the  1  H.  5,  c.  4,  and  part  of  the  23  H.  6,  c.  9 ;  and  s.  2  enacts,  that  *'  from 
and  after  the  passing  of  this  act,  it  shall  lawful  for  sheriffs,  or  their  officers, 
concerned  in  the  execution  of  process  directed  to  sheriffs,  to  demand, 
take,  and  receive  such  fees,  and  no  more,  as  shall  from  time  to  time 
be  allowed  by  any  officer  of  the  several  courts  of  law  at  Westminster 
charged  with  the  duty  of  taxing  costs,  under  the  sanction  and  authority 
of  the  judges  of  the  said  courts  respectively."  Under  this  statute  a  scale 
of  fees  was  settled  by  the  judges,  at  the  end  of  which  appears  the  follow- 
ing note, — **For  any  duty  not  herein  provided  for,  such  fee  as  the  Mas- 
ter in  his  discretion  may  allow."  [Bylbs,  J. — Has  not  the  sheriff  a 
remedy  against  the  party  who  set  him  in  motion  ?]  It  would  seem  not : 
he  is  acting  as  the  officer  of  the  court.  [Byles,  J. — ^In  Bawstorne  v, 
Wilkinson,  4  M.  &  Selw.  256,  where  the  sheriff  levied  under  a  fi.  fa.,  and 
received  the  money,  and  afterwards,  the  judgment  and  execution  being 
set  aside  for  irregularity,  and  the  money  ordered  to  be  returned,  paid 
it  back  with  the  assent  of  the  plaintiff,* it  was  held  that  the  statute  43 
G.  8,  c.  46,  did  not  take  away  his  remedy  *by  action  of  debt  r^ogo 
against  the  plaintiff  for  his  poundage.]  In  Bilke  t;.  Havelock,  ^ 
3  Camp.  374,  Lord  Ellenborough  says :  "  The  law  knows  of  no  promise 
to  pay  the  sheriff  for  executing  the  King's  writ.  Such  an  action  as 
this  was  never  heard  of  in  Westminster  Hall.  It  is  the  duty  of  the 
sheriff,  under  a  writ  of  fi.  fa.,  to  seize  the  goods  in  his  bailiwick 
belonging  to  the  defendant.  If  he  is  in  any  doubt  as  to  the  property, 
lie  may  impannel  a  jury  for  his. own  protection.  If  the  goods  arc 
sold,  he  receives  in  poundage  the  specific  recompense  for  his  trouble 
which  the  law  has  provided.  He  is  entitled  to  none  for  seizing  and 
remaining  in  possession  of  goods  belonging  to  a  stranger.  The  office 
of  sheriff  would  become  a  very  lucrative  one,  if  he  could  maintain  an 
action  for  every  ineftectual  attempt  by  his  officers  to  execute  a  writ." 
That  case  was  referred  to  Cole  v.  Terry,  5  Law  Times,  N.  S.  347. 
where  it  was  held  (hat  a  sheriff's  officer  having  made  an  ineffectual 
levy  under  a  fi.  fa.  upon  the  goods  of  a  defendant,  by  reason  of  a 
claim  by  an  assignee  (under  a  bill  of  sale),  upon  which  the  officer  was 
obliged  to  abandon  the  possession,  is  not  entitled  to  sue  the  attorneys 
who  sent  the  writ  for  execution  to  the  sheriff,  for  his  charges. 
[Byles,  J.— Miles  v.  Harris,  12  C.  B.  N.  S.  550  (E.  C.  L.  R.  vol.  104), 
shows,  that,  although  the  sheriff  is  not  entitled  to  poundage,  where, 
after  seizure  and  before  sale,  the  judgment  and  all  subsequent  pro- 
ceedings are  set  aside  for  irregularity,  yet  there  are  cases  where  ho 
may  sue  for  expenses.]  Where  the  sheriff'  has  been  allowed  to  recover 
against  the  execution-creditor  or  the  attorney,  it  has  been  whero 
they  have  done  something  to  prevent  the  sheriff  from  getting  hi.s 
poundage.  [Willes,  J. — What  jurisdiction  have  we  over  the  as- 
signees without  the  Queen's  writ?     The  sheriff  might  have  gone  on 
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♦85Q1  ^^  ^^^  ^^^  goods :  he  waives  that  right  in  favour  of  the  •as- 
^  ^  signees :  surely  they  ought  to  pay  him.    The  expenses,  how- 
ever, cannot  bfe  recovered  in  this  way.] 

Erlk,  C.  J. — It  would  be  idle  to  grant  a  rule  which  the  assignees 
would  not  be  bound  to  obey.  The  73d  section  of  the  Bankruptcy 
Act,  1861,  seems  to  have  made  a  special  provision  for  such  a  case  as 
this:  it  enacts,  that,  "if  any  execution  shall  be  levied  by  seizure  and 
sale  of  any  of  the  goods  and  chattels  of  any  trader  debtor  upon  any 
judgment  recovered  in  any  action  personal  for  the  recovery  of  anv 
debt  or  money  demanded  exceeding  50i.,  every  such  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  from  the  date  of  the 
seizure  of  such  goods  and  chattels :  Provided  always,  that,  unless  in 
the  meantime  a  petition  for  adjudication  of  bankruptcy  against  the 
debtor  be  presented,  the  sheriflF  or  other  officer  making  the  levy  shall 
proceed  with  the  execution,  and  shall  at  the  end  of  seven  days  after 
the  sale  pay  over  the  proceeds,  or  so  much  as  ought  to  be  paid,  to  the 
execution  creditor,  who  shall  be  entitled  thereto  notwithstanding  such 
act  of  bankruptcy,  unless  the  debtor  be  adjudged  a  bankrupt  within 
fourteen  days  from  the  day  of  the  sale,  in  which  case  the  money  so 
received  by  the  creditor  shall  be  paid  by  him  to  the  assignee  under 
the  bankruptcy,  but  the  sheriff  or  other  officer  shall  not  incur  anv 
liability  by  reason  of  anything  done  by  him  as  aforesaid :  Provided 
also,  that,  in  case  of  bankruptcy,  the  costs  and  expenses  of  such  action 
and  execution  shall  be  retained  and  paid  out  of  the  proceeds  of  the  sale, 
and  the  balance  only,  after  such  payment,  be  paia  to  the  assignees." 
This  is  a  question  of  considerable  importance  for  the  sheriff.  We 
cannot  by  rule  of  court  order  the  assignees  to  pay  him  the  expenses 
♦8601  ^^^^^  ^®  ^^  incurred ;  nor  do  we  *give  any  opinion  as  to 
-)  whether  or  not  an  action  will  lie.  If  it  be  casus  omissus,  the 
remedy  will  be  obvious.  Probably  the  better  course  will  be  to  state 
a  case  for  the  opinion  of  the  court. 

The  rest  of  the  court  concurring,  Bule  refused. 
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IN  THE  HOUSE  OF  LORDS. 

STEFANOS  XENOS,  and  Another,  Appellants;  FRANCIS  D. 
WICKHAM,  Respondent.  June  25,  26,  1866 ;  May  8,  July  16, 
1867.(o) 

A  policy  of  insurance  purported  to  be  "  ligned,  sealed,  and  delivered  "  hj  two  of  the  directors 
of  an  insurance  company  in  the  presence  of  their  secretary,  and  according  to  the  powers  vested 
in  the  directors  by  the  deed  of  settlement  of  the  company.  This  statement  was  taken,  aa  against 
the  company,  to  be  conclusive  that  it  was  not  only  duly  signed  and  sealed,  but  also  duly 
delivered. 

A  policy  "signed,  sealed,  and  delivered,"  is  complete  and  binding  as  against  the  party  exe- 
cuting it,  though,  in  fact,  it  remains  in  his  possession,  unless  there  is  some  particular  act 
required  to  be  done  by  the  other  party  to  declare  his  adoption  of  it. 

It  is  not  necessary  that  the  assured  should  formally  accept  or  take  away  a  policy  in  order  to 
make  the  delivery  complete. 

After  the  broker  had  prepared  a  slip,  and  the  proposed  insurer  had  accepted  it,  and  had 
prepared  a  policy  in  accordance  with  it,  a  desire  was  expressed  by  him,  and  assented  to  by  the 
underwriter,  that  the  policy  should  be  cancelled,  on  which  a  cancellation  was  in  form  effected : — 

Held,  that  this  was  not  effectual  aa  to  the  assured,  who  had  not,  in  fact,  given  the  broker 
any  authority  to  cancel  the  policy. 

Per  Lord  Crahworth  .* — It  ia  no  part  of  the  ordinary  duty  or  power  of  a  broker  to  cancel 
agreements  once  validly  and  completely  entered  into. 

A.,  a  broker,  was  instructed  to  effect  for  B.,  a  shipowner,  an  insurance  on  a  ship.  A.  gave 
a  slip  to  C.  (the  authorised  representative  of  an  insurance  company),  which  was  accepted, 
and  a  policy  prepared  accordingly.  When  the  policy  (with  the  account  debiting  A.  with  the 
premium)  was  sent  to  A.'b  office, ''  duly  signed,  sealed,  and  delivered,"  his  olerk  said  there  had 
been  a  mistake,  that  the  policy  ought  not  to  have  gone  forward,  and  that  there  was  no  pre- 
mium due.  This  was  repeated  by  another  clerk  of  A.,  who  came  to  C.'s  office  for  that  purpose, 
and  requested  the  cancellation  of  the  policy.  C.  acted  on  these  representations  (which,  however, 
bad  been  made  by  A.'f  clerks  without  any  authority  ftrom  B.,  the  shipowner),  and  cancelled  the 
policy,  but  charged  A.  with  the  stamp  duty  paid,  and  gave  the  policy  to  A.  to  enable  him,  if 
possible,  to  get  a  return  of  the  stamp  duty  on  iL  The  ship  was  lost,  and  B.  made  bis  claim 
for  the  loss  : — 

Held,  that  the  circumstances  were  sufficient  to  show  an  execution  and  delivery  of  the  policy, 
and  that  the  unauthorised  act  of  A.  afforded  no  answer  to  th^  claim. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Exchequer 

(a)  Law  Rep.  2  H.  L.  C.  290. 
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ChaTnber,(rt)  which  (diss.  Mr.  Justice  Blackbarn  and  Mr.  Jastice 
Mel  lor)  had  affirmed  a  decision  of  the  Court  of  Common  Pleasy(&)  in 
an  action  between  these  parties  on  a  time-policy  on  a  ship. 

The  appellants  are  shipowners,  carrying  on  business  under  the 
name  of  the  Greek  and  Oriental  Steam  Navigation  Company,  and  as 
such  were  the  owners  of  the  ship  Leonidas.  The  respondent  is  the 
chai,rman  and  representative  of  the  Victoria  Fire  and  Marine  Insu- 
rance Company.  The  declaration  alleged,  in  the  usual  form,  that  the 
plaintiffs  caused  their  vessel  to  be  insured  by  this  company  for  the 
space  of  twelve  months,  from  the  25th  of  April,  1861,  to  the  24th  of 
April,  1862,  on  a  policy  valued  at  lOOOZ.,  upon  a  ship  valued  at 
13.000/.,  and  the  loss  was  alleged  to  have  occurred  by  perils  of  the 
sen.     There  was  also  a  count  in  trover  for  the  policy. 

The  defendant  pleaded  several  pleas,  some  of  which  alone  are  ma- 
terial. The  first  denied  the  insurance  as  alleged;  the  fourth  stated 
tliat  after  the  making  of  the  policy  the  same  remained,  with  the  plain- 
tiff ^s  consent,  in  the  hands  of  the  defendant,  and  whilst  it  so  remained, 
and  before  the  loss,  the  plaintiffs  requested  the  defendant,  for  the  pur- 
pose of  putting  an  end  to  the  policy,  to  cancel  the  same  and  make  a 
return  to  the  plaintiffs  of  the  premium ;  that,  in  compliance  with  such 
request,  and  before  the  loss,  the  defendant  did  cancel  the  policy,  and 
thereby  put  an  end  to  the  risk,  &c.  To  the  count  in  trover  the  de- 
fendant pleaded  not  guilty,  and  not  possessed. 

Issue  was  taken  on  all  these  pleas,  and  the  cause  was  tried  before 
Lord  Chief  Justice  Erie,  when  it  appeared  that  on  the  25th  of  April 
1861,  the  plaintiffs  employed  Mr.  Lascaridi,  an  insurance  broker,  to 
effect  for  them  a  policy  on  the  ship  Leonidas  for  2000/.,  at  8/.  &.  per 
cent.,  from  the  25th  of  April  to  the  25th  of  October.  In  the  case  of 
private  underwriters  at  Lloyd's,  it  is  customary  to  have  only  one  slip, 
which  is  signed  by  the  different  underwriters  for  the  amounts  for 
which  they  are  willing  to  undertake  the  insurance.  In  the  case  of 
insurance  companies  a  separate  slip  is  prepared  by  the  brokers  of  the 
assured  for  each  company,  and  the  policy  is  afterwards  prepared  and 
filled  up  from  the  slip  by  the  officers  of  the  company,  and  is  kept  by 
the  company  until  sent  for  by  the  assured  or  his  broker. 

In  accordance  with  the  usual  practice,  Lascaridi  prepared  for  the 
respondent's  company  a  slip  embodying  the  terms  of  the  proposed  in- 
surance, and  got  it  initialed  by  Mr.  E.  J.  Sprange,  a  clerk  of  the  com- 
pany, for  the  sum  of  2000/.  This  was  left  at  the  office  of  the  oompanj 
in  order  that  the  policy  might  be  made  out.  Before  the  policy  was 
made  out,  the  plaintiffs  sent  to  Lascaridi  a  letter,  dated  29th  of  April, 
1861,  desiring  him  to  "cancel  Leonidas  insurance,  and  insure  the 
same  for  all  the  year  and  for  all  seas  at  10/.  10^.  per  cent."  On  the 
30th  of  April  Lascaridi  called  at  the  respondent's  office,  and  stated 
that  he  did  not  wish  the  policy  already  mentioned  to  proceed,  but  de- 
sired to  effect  another.  The  slip  for  the  insurance  for  2000?.  for  six 
months  was  then  destroyed,  and  another  slip  was  prepared  by  him, 
and  initialed  by  the  respondent's  clerk,  *'E.  J.  S.,"  on  the  Leonidas 
for  1000/.  for  twelve  months,  from  the  25th  of  April,  1861,  on  "huP 
stores,  and  machinery,  valued  at  13,000/."     On  the  1st  of  May  Lasca- 

(a)  n  C.  B.  N.  S.  435  (E.  C.  L.  R.  toI.  106). 
(*)  13  C.  B.  N.  S.  381. 
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ridi  sjnt  to  the  plaintiiE)  an  account  debiting  them  with  the  sum  of 
338/.,  as  payable  by  them  in  respect  of  insurances  on  the  Leonidas, 
and  drew  on  them,  as  of  that  date,  for  that  sum  at  three  months. 
They  accepted  the  bill,  and  when  they  did  so  Lascaridi  told  them  that 
the  policy  would  be  ready  in  a  day  or  two.  This  bill  was  paid  at 
maturity.  In  the  course  of  a  few  days  afterwards  a  policy  in  the 
usual  form  of  the  company  was  filled  up  from  the  slip,  and  was  dated 
the  1st  of  May,  1861.. 

The  custom,  as  between  insurance  companies  and  insurance  bro- 
kers, is  for  the  companies  to  give  credit  to  the  brokers  for  the  pre- 
miums, debiting  them  in  aecount  with  the  amount  of  such  premiums, 
and  when  insurances  are  effected  (as  this  was)  for  cash,  or  on  cash  ac- 
count, all  premiums  for  insurances  effected  during  each  month  are 
payable  on  the  8th  of  the  suceeeding  month.  Just  before  the  expira- 
tion of  this  credit  a  debit  note  is  sent  to  the  broker,  with  a  statement 
of  the  amount  of  the  premiums  due,  less  a  discount  and  a  brokerage 
at  15  per  cent.  On  the  Stli  of  June  a  debit  note  was  sent  from  the 
respondent's  office  to  that  of  Lascaridi.  On  its  being  presented,  Las- 
caridi's  clerk  said  that  no  premium  was  due,  and  upon  a  second  mes- 
senger being  sent  with  the  policy,  which  was  expressed  to  be  duly 
"signed,  sealed,  and  delivered,"  and  the  debit  note,  the  clerk  repeated 
the  statement,  and  said  that  the  policy  ought  not  to  have  gone  for- 
ward. In  the  course  of  the  day  one  of  the  clerks  of  Lascaridi  called 
at  the  office  of  the  company,  and  said  that  the  policy  had  been  puc 
forward  in  error,  and  requested  that  it  should  be  cancelled.  A  mem- 
orandum of  cancellation  was  thereupon  endorsed  on  the  policy  in  these 
terms:  "Settled  a  return  of  the  whole  premium  on  the  within  policy, 
and  cancelled  this  insurance,  no  risk  attaching  thereto."  This  memo- 
randum was  signed  by  two  directors,  witnessed,  and  registered  in  the 
regular  way.  The  debit  against  Lascaridi  for  the  premium  was  can- 
celled, but  he  was  charged  with  the  stamp,  and  the  policy  was  handed 
to  his  clerk,  with  the  memorandum  of  cancellation  thereon,  that  he 
might,  if  he  could,  obtain  from  the  stamp  office  a  return  of  the  stamp 
duty.  On  the  morning  of  the  2d  of  September,  1861..  Lascaridi's 
clerk  called  at  the  office  of  the  company  with  the  policy,  said  that  the 
cancellation  had  been  made  by  mistake,  and  wished  the  policy  to  be 
reinstated.  He  was  informed  that  if  the  ship  was  safe,  and  not  in  the 
Baltic,  there  would  be  no  objection,  and  he  was  requested  to  call 
again  for  an  answer.  At  twenty  minutes  past  eight  o'clock  on  the 
morning  of  that  day  intelligence,  by  telegram,  had  been  received  at 
Lloyd's  stating  that  the  Leonidas  was  stranded  on  the  Nervo,  but  this 
intelligence  was  not  known  to  the  respondent  till  three  o'clock  in  tha 
afternoon  of  that  day.  The  reinstatement  of  the  policy  was  then  re- 
fused. It  was  admitted  that  the  appellants  had  not,  in  fact,  authorized 
the  cancellation  of  the  policy,  nor  did  they  ever  receive  back  from 
Lascaridi  any  part  of  the  premium,  or  any  credit  for  the  same. 

The  Lord  Chief  Justice,  on  these  facts,  directed  a  verdict  for  the 
defendant,  but  reserved  leave  to  the  plaintiffs  to  move  to  enter  a  ver- 
dict for  them  if  the  court  should  be  of  opinion  that  the  policy  was 
binding  on  the  company,  and  had  been  cancelled  without  authority. 
A  rule  to  that  effect  having  been  obtained,  it  was,  after  argument,  flis- 
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charged,  and  this  decision  was  confirmed  on  appeal  to  the  Exchequer 
Chamber.     The  present  appeal  was  then  brought. 

The  judges  were  summoned,  and  Lord  Chief  Baron  Pollock,  Mr. 
Justice  Willes,  Mr.  Justice  Blackburn,  Mr.  Justice  Mellor,  Mr.  Baron 
Pigott,  and  Mr.  Justice  Smith,  attended. 

Sir  Oeorge  Honymarif  Q.  C,  and  Mr.  Watkin  Williams,  for  the  ap- 
pellants.— The  judgment  in  the  court  below  was,  that  there  never  was 
a  complete  and  binding  contract  between  these  parties.  That  projM)- 
sition  cannot  be  sustained.  The  policy  was  treated,  except  by  Lonl 
Chief  Baron  Pollock,  as  a  common  law  deed,  and  it  was  supposed  to 
require  actual  delivery  to  make  it  effectual.  Forma!  delivery  to  the 
apf)ellants,  or  even  to  a  particular  person  on  their  behalf,  is  not  essX- 
tial  for  its  validity  :  Oomyn's  Digest,  Fait,  A.  2 ;  Rollers  Abridgment, 
FaiL  J.  1.  In  Exton  v.  Scott,  6  Sim.  81,  the  grantor  of  a  mortgage 
for  years  retained  the  deed  in  his  own  possession,  and  it  was  only 
discovered  among  his  papers  after  his  death,  yet  it  was  held  not  to  be 
an  escrow,  but'  a  deed,  and  took  effect  from  its  execution,  and  was 
good  against  his  creditors.  In  Hall  v.  Palmer,  13  L.  J.  N.  S.  Ch.  352, 
a  bond  executed  for  the  benefit  of  a  woman  with  whom  the  grantor 
had  cohabited,  though  retained  in  the  hands  of  the  testator's  solicitor, 
and  q^uite  unknown  to  her  till  his  death,  was  declared  by  Vice-Chan- 
cellor  Wigram  to  be  valid  for  her  benefit.  So  in  Fletcher  v.  Fletcher, 
14  L.  J.  N.  S.  Ch.  66,  where  a  man  had  executed  a  deed  in  favour  of 
his  illegitimate  son,  though  unknown  to  the  son,  and  the  deed  was 
kept  in  the  grantor^s  possessiort,  and  not  discovered  until  after  his 
(leatli.  it  was  held  to  entitle  the  son  to  sue  his  estate  for  the  amount. 
Doe  (1.  liichards  v.  Lewis,  11  C.  B.  1035  (E.  C.  L.  R.  vol.  73),  is  to 
the  same  effect;  and  in  Kidner  v,  Keith,  15  0.  B.  N.  S.  85  (E.  C. L. R. 
vol.  109).  a  deed  which,  by  arrangement,  was  to  be  executed  in  dupli- 
cate, was  executed  by  the  grantee,  but  not  attested,  and  was  sent  in 
that  state  to  the  solicitor  of  the  grantors  to  procure  their  execution, 
and  they  accordingly  signed  and  delivered  it ;  this  was  held  to  be 
suflBcient,  and  the  whole  estate  passed,  the  arrangement  not  rendering 
the  deed  a  mere  escrow  till  the  duplicates  should  have  been  inter- 
changed. In  the  case  of  a  corporation,  the  act  of  putting  the  common 
seal  to  the  deed  is  equivalent  to  the  delivery.  The  policy  here  was 
treated  by  the  parties  themselves  as  having  been  duly  delivered.  It 
professes  to  have  been  *' signed,  sealed,  and  delivered"  in  the  presence 
of  the  resident  secretary,  by  two  directors  of  the  company,  who  de- 
clare themselves  to  have  acted  in  accordance  with  the  provisions  of 
the  deed  of  settlement  of  the  company.  Nothing  more  was  required 
to  make  it  a  perfect  and  binding  instrument.  The  retention  of  the 
policy  by  the  officer  of  the  insuring  company,  after  it  had  been  fully 
executed,  would  not  prevent  it  from  being  complete.  Doe  d.  Garnons 
V.  Knight,  5  B.  &  C.  671  (E.  C.  L.  R.  vol.  11),  is  not  distinguishable 
from  the  present.  That  case  established  that  the  execution  of  the  deed 
and  the  formal  act  of  delivery,  by  putting  the  hand  on  the  seal,  and 
saying,  *'  I  deliver  this  as  my  act  and  deed,"  made  it  binding  as  such, 
although  the  grantor,  in  fact,  retained  it  in  his  custody,  and  did  not 
deliver  it  to  the  party  who  was  to  take,  or  to  any  one  for  his  use. 

As  to  the  liability  of  the  broker,  it  is  clear  that  if  he  makes  himself 
liable  for  the  premiums,  money  had  and  received  can  be  maintained 
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on  the  policy,  althoagh  in  fact  the  premiums  have  not  been  paid  at 
the  time  of  the  loss:  Power  v.  Butcher,  10  B.  &  C.  829  (E.  C.  L.  R. 
vol.  21);  Arnould  on  Marine  Insurance,  vol,  i.  p.*105.  If  otherwise, 
it  would  follow  that,  should  the  ship  be  lost  between  the  day  of  the 
execution  of  the  policy  and  that  for  the  payment  of  the  premium, 
there  would  be  no  insurance,  a  proposition  which  could  never  be 
admitted. 

The  formal  handing  over  of  the  policy  of  insurance  is  not  necessary, 
for  a  policy  is  not  like  a  bill  of  exchange,  which  may  be  revoked  at 
any  time  before  it  is  delivered;  besides  which,  as  Lord  Campbell 
observed  in  Humfrey  v.  Dale,  7  E.  &  B.  278  (E.  C.  L.  R.  vol.  90), 
these  matters  must  be  looked  at  not  solely  according  to  the  habits  of 
lawyers,  but  with  reference  also  to  the  usages  and  concerns  of  trade. 
Ilere  all  was  done  according  to  those  usages,  and  it  cannot  be  necessary 
to  the  validity  of  a  policy  of  insurance  that  it  should  be  obtained  by 
the  assured  the  moment  the  slip  is  signed.  As  soon  as  the  slip  was 
signed  here  the  contract  was  complete,  and  the  slip  was  in  truth  ai[i 
agreement  between  the  plaintiffs  and  the  respondent,  and  not  between 
the  broker  and  the  respondent. 

Then,  as  to  the  question  whether,  if  the  policy  was  completed,  the 
broker  had  not,  so  far  as  the  respondent  was  concerned,  authority  to 
cancel  it,  and  whether  he  had  actually  cancelled  it.    The  plaintiffs 
had  never  authorized  the  cancellation ;  that  was^admitted  in  the  special 
case.     The  clerk  had  no  right,  without  their  authority,  to  cancel  it. 
Lascaridi  had  never  given  him  any  authority  to  do  so ;  and  Lascaridi 
himself  not  having  received  authority  from  the  plaintiffs  to  cancel  the 
policy,  possessed  no  power  to  give  him  any.    The  person  who  is 
authorized  to  effect  a  policy  does  not  thereby  acquire  authority  to 
cancel  it.     The  case  states  that  the  course  with  insurance  companies  is 
for  the  broker  to  prepare  for  each  a  slip,  and  the  policy  is  afterwards 
filled  up  from  that  slip  by  the  officers  of  the  company,  and  is  kept  by 
the  company  until  sent  for  by  the  assured  or  his  broker.     That  very 
usage  assumes  that  the  policy  may  continue  with  the  insuring  company, 
but  yet  the  contract  will  be  complete.    The  mere  keeping  possession 
of  the  policy,  even  if  it  had  still  remained  in  the  possession  of  the 
company,  which  it  did   not,  would,   therefore,   have  amounted   to 
nothing;  but,  in  fact,  the  actual  possession  remained  with  the  broker, 
who  must  be  treated  as  having  held  it  as  the  agent  of  his  principals. 
The  general  authority  of  a  broker  is  stated  in  Story  on  Agency,  s.  58, 
where  it  is  shown  (s.  103,  109),  that  though  the  broker,  if  the  policy 
remains  in  his  hands,  may  have,  incidentally,  authority  to  receive 
payment  on  a  loss,  he  will  not  have  authority  to  receive  payment 
except  in  money.    It  is  clear,  therefore,  that  his  authority  is  restricted 
in  its  nature.     The  policy  here  was  completely  effected,  and  what  was 
afterwards  done  was  null  and  void.    The  contract  was  complete  when 
the  slip  was  signed.    The  respondent  thereby  undertook  the  risk. 
[Lord  Cbanwobth. — If  the  respondent  had  agreed  to  execute  a 
policy,  but  had  not  executed  it,  could  there  have  been  an  action  for 
not  doing  so?]     There  might  have  been  but  for  the  stamp  laws ;  they 
would  prevent  the  remedy  on  such  a  contract,  for  the  slip  is  not 
stamped,  and  so  there  would  not  have  been  sufficient  legal  evidence 
of  it.     [Lord  Cranwouth. — Was    there  not    here  a  cancellation 
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endorsed  on  the  policy  before  there  wag  anything  which  amounted  to 
a  delivery  of  it  by  the  parties  to  be  made  liable  on  it?]  That  depends 
on  the  view  which  the  House  may  take  of  the  facts  of  the  case,  and 
of  their  legal  effect.  The  plaintiffs  submit  that  there  was  here  a 
complete  delivery — ^that  everything  was  really  completed  on  the  1st 
of  May,  there  were  no  terms  to  be  considered,  or  added,  or  rejected, 
the  execution  of  the  policy  and  its  delivery  were  perfect,  and  there 
had  been  nothing  since  which  could  impeach  the  validity  of  the 
contract:  Ridgway  v,  Wharton,  6  H.  L.  C.  238,  where  Fowle  r. 
Freeman,  9  Ves.  861,  was  adopted. 

Mr.  Bovill,  Q.  C,  and  Mr.  Archibald,  for  the  Defendant. — ^There 
was  no  policy  here  under  the  hands  and  seals  of  the  company 
at  the  time  of  the  loss.  The  declaration  alleged  the  existence  of  a 
policy  of  insurance,  purporting  thereby  to  bind  the  company  tn 
certain  things.  There  was  nothing  to  sustain  that  allegation.  Pay- 
ment of  the  premiums  was  to  be  made  by  the  plaintiff  through  tbeir 
agent,  Lascaridi.  The  bill  to  make  that  payment  was  drawn  in  May. 
it  had  four  months  to  run,  and  the  date  at  which  it  was  to  become 
payable  was  actually  subsequent  to  the  date  at  which  the  ship  was 
lost,  and  was  long  subsequent  to  the  time  at  which  the  policy  bad 
been  repudiated.  The  respondent  never  received  any  payment — the 
broker  was,  indeed,  at  one  time  debited  to  him  in  the  books  of  the 
company,  but  that  was  nothing  without  the  broker's  assent;  and  so 
fioir  from  giving  that  assent,  he  denied  all  liability  to  pay  the  premium, 
and  stated  that  the  policy  ought  not  to  have  gone  forward.  That 
occurred  on  the  8th  of  June ;  and  as  the  underwriter  always  looks  to 
the  broker,  the  policy  then  came  to  an  end.  A  memorandum  of  can> 
cellation  was  made  on  the  policy,  and  though  the  policy  was  lef^  with 
the  broker,  it  was  left  not  as  a  delivery  of  it,  as  a  policy,  to  him,  as 
the  broker  for  the  assured,  but  merely  to  enable  him  to  get  a  return 
of  the  stamp  duty.  This,  so  far  from  being  an  acknowledgment  of 
liability,  was  a  distinct  declaration  that  no  liability  existed.  The 
broker  was  the  avowed  agent  of  the  plaintiffs,  and  they  were  boand 
by  his  acts.  Nothing  farther  occurred  till  the  vessel  was  lost*  The 
defendant's  company  was  not  a  corporation,  but  even  if  it  had  been, 
that  would  not  have  made  the  affixing  of  the  seal  to  the  policy  binding 
on  the  company,  unless  that  act  had  been  done  with  a  distinct  intent 
to  that  effect:  The  Derby  Canal  Company  v.  Wilmot,  9  East  860. 
Nothing  was  done  here  which  would  bring  the  case. within  Doe  d. 
Garnons  v.  Knight,  5  B.  &  C.  671  (E.  C.  L.  R.  vol.  11),  where  there 
had  been  a  formal  affixing  of  the  seal,  and  a  formal  delivery  of  the 
document  as  the  deed  of  the  party.  As  to  the  delivery  of  a  deed,  it 
is  said  in  the  Touchstone,  Ch.  4,  p.  58  : — "  The  delivery  of  a  deed  as 
an  escrow  is  said  to  be  where  one  doth  make  and  seal  a  deed  and 
deliver  it  unto  a  stranger  until  certain  conditions  be  performed,  and 
then  to  be  delivered  to  him  to  whom  the  deed  is  made  to  take  effect 
as  his  deed."  Here  it  was  only  proposed  to  be  delivered,  and  on  that 
proposal  it  was  repudiated.  In  truth,  it  never  was  delivered,  and  has 
never  been  in  the  possession  of  the  appellants  as  a  deed  accepted  by 
them.  That  acceptance  was  necessary  to  make  it  binding  on  the 
insurers,  for  the  appellants  were  at  liberty,  up  to  the  last  moment,  to 
object  to  the  terms  of  the  deed  and  to  repudiate  it.     In  Thompson  r. 
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Leach,  2  Ventr.  198,(a)  three  out  of  four  Judges  were  of  opinion, 
against  Yentris,  that  where  there  had  been  a  surrender,  though 
formally  executed  by  some  parties,  if  not  agreed  to  by  the  surrenderee 
it  did  not  operate  as  to  him.  Yiner,  Abr.  Faits,  K.  pi.  12,  is  to  the 
same  effect ;  and  in  Townson  v.  Tickell,  S  B.  &  A.  81  (E.  G.  L.  E. 
vol.  5),  a  devisee  in  fee  was  allowed  to  disclaim  by  deed  without 
matter  of  record.  Here  the  policy  was  never  intended  to  be  absolute 
till  accepted  by  the  other  party,  and  by  him  it  was  repudiated  and 
rejected. 

The  writing  of  the  terms  on  the  slip  was  not  all  that  was  necessary 
to  constitute  the  contract.  The  premium  was  to  be  paid,  and  the 
policy  was  to  be  accepted.  Neither  of  these  things  was  done.  Under 
such  circumstances,  the  analogy  to  a  bill  of  exchange  is  good,  and  the 
consideration  not  being  paid,  and  the  instrument  not  being  delivered, 
no  liability  can  possibly  arise  upon  it.  So  in  the  case  of  an 
arbitration.  The  appointment  of  an  arbitrator  is  not  all  that  is 
necessary  to  bind  the  parties.  It  cannot,  therefore,  be  argued  that 
the  signing  and  sealing  of  the  policy  rendered  the  policy  completely 
binding  on  all  parties.  The  acceptance  of  it  would  have  made  it 
binding — that  acceptance  was  refused.  The  terms  of  the  propoisd 
contract  were  not  adopted  by  the  appellants,  and  they,  not  haviog 
accepted  it,  cannot  now  claim  the  advantage  of  it.  , 

Sir  (?.  Honyman^  in  reply. — Payment  in  account  is,  in  these  matters, 
according  to  the  practice  in  London  in  such  cases,  equivalent  to  actual 
payment.  The  broker  here  did  not  refuse  the  policy  by  the  authority 
of  the  plaintiffs,  and  his  refusal  without  their  authority  had  no  effect. 
It  was  executed  completely  as  a  policy,  and  being  so,  delivery  and 
acceptance  of  it  were  not  necessary  to  complete  its  validity. 

The  following  question  was  put  to  the  Judges :  '^  Whether,  on  the 
facts  stated  in  the  special  case,  the  Yictoria  Fire  and  Marine  Insur- 
an<fe  Company  was,  when  the  ship  Leonidas  was  lost,  liable  as  insurer 
to  the  plamtifi&  on  the  policy,  or  alleged  policy,  in  the  pleadings  men- 
tioned? It  is  to  be  assumed  that  the  ship  Leonidas  was  totally  lost 
on  the  1st  of  September,  1861." 

May  8, 1867.  Mr.  Justice  Smith. — My  Lords,— I  answer  the  ques- 
tion of  your  Lordships  in  the  negative,  on  the  ground  that  there  never 
was,  as  it  seems  to  me,  a  complete  and  available  contract  of  insurance. 

I  assume  it  to  be  clear  that  the  slip  does  not  create  a  valid  contract 
of  insurance,  and  that  it  is  only  of  avail  as  a  proposal,  or  an  order  for 
a  complete  contract  or  policy  of  insurance.  I  apprehend  it  to  be 
equally  clear  that  the  contract  is  not  complete  until  the  policy  is  exe- 
cuted, and  delivered  to  and  accepted  by  the  assured,  or  some  agent  for 
him.  This  policy,  although  executed,  was  not  in  fact  delivered  out  oi 
the  office  of  the  respondent,  either  to  the  assured  or  to  his  broker, 
Lascaridi,  who  had  ordered  it,  and  whilst  it  lay  in  the  office  the  intended 
insurance  was,  by  the  broker,  put  an  end  to,  on  the  ground  that  it  had 
been  put  forward  in  mistake.  I  assume,  in  favour  of  the  appellants, 
that  if  the  contract  of  insurance  had  been  complete,  Lascaridi  had  no 
authority  to  rescind  the  contract ;  but  I  assume  also,  in  favour  of  the 

(a)  This  judgment  was  affinned  in  the  King's  Bench,  3  Mod.  296,  bat  is  said  (2  Ventr.  208) 
to  bare  been  reyersed  in  the  Honso  of  Lords. 
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respondent,  that,  whilst  it  was  incomplete,  Lascaridi  had  authority  to 
intercept  its  completion. 

The  whole  case,  therefore,  is  reduced  to  the  question,  which  is 
mainly  one  of  fact,  whether,  after  the  policy  was  executed,  and  before 
it  came  to  the  hands  of  the  assured  or  his  broker,  the  contract  was 
perfected. 

The  appellants'  case,  on  this  cardinal  point,  wholly  rests  on  the 
assumption  that  Lascaridi  had  made  the  officers  of  the  company  his 
agents  to  accept  the  delivery  of  the  policy  on  his  behalf.  I  think  thid 
is  an  assumption  which  is  not  warranted  by  the  facts  of  the  case.  It 
arises  from  the  Very  nature  of  the  transaction  that  the  person  intend- 
ing to  insure,  or  his  broker  (when  he  acts  through  a  oroker),  has  a 
right  to  see  the  terms  of  the  policy,  and  to  object  to  them,  if  be  thinks 
fit.  This  right  may,  of  course,  be  delegated  by  the  person  intending 
to  insure,  and,  I  will  assume,  by  bis  broker  also ;  but  it  seems  to  me 
that  clear  evidence  of  such  delegation  is  necessary,  and  the  person 
intending  to  insure  cannot,  I  think,  with  reason,  be  presumed  to  have 
delegated  it  to  the  insurers,  from  the  fact  that  the  policy  was  left  in  the 
office  of  the  company,  and  not  sent  for ;  and  yet  such  a  presumption 
must  be  made  if  the  argument  for  the  appellants  is  to  prevail.  The 
right  to  object  to  the  terms  of  the  instrument,  which  may  obviously 
be  of  the  utmost  importance^  would,  if  this  presumption  is  made,  be 
gone  as  soon  as  the  directors  have  executed  the  policy  and  handed  it 
to  their  own  clerks. 

In  the  result,  I  think  that  the  assumption  on  which  the  appellants' 
case  rests  is  not  warranted  by  the  evidence ;  and  I  confess  it  seems  to 
me  that  consequences  full  of  real  danger  to  the  interests  of  persons 
intending  to  insure  would  follow  from  a  rule  founded  on  such  an 
assumption.  I  agree  with  my  learned  brothers,  who  think  that  it  is 
better  to  adhere  to  plain  inferences  of  fact,  than  to  attempt  to  remedy 
the  inconveniences  of  a  negligent  mode  of  doing  business  by  making 
the  facts  bend  to  the  exigencies  of  the  negligence. 

Mr.  Bakon  Pigott. — My  Lords, — In  answer  to  your  Lordships' 
question,  viz.,  "  Whether,  on  the  facts  stated  in  the  special  case,  the 
Victoria  Fire  and  Marine  Insurance  Company  was,  when  the  ship 
Leonidas  was  lost,  on  the  1st  of  September,  1861,  liable  as  insurer  to 
the  plaintiffs  on  the  alleged  policy  in  the  pleadings  mentioned,"  I 
answer  that,  in  my  opinion,  the  company  was  so  liable. 

The  facts  are  very  fully  and  accurately  set  forth  in  the  judgmeni 
delivered  by  Mr.  Justice  Blackburn,  in  which  judgment  I  entirely 
agree.  It  is  unnecessary  for  me  to  do  more  than  refer  to  the  more 
prominent  ones  in  stating  the  grounds  of  my  opinion. 

That  opinion  is  based  upon  two  considerations.  First,  I  think  there 
was  a  perfect  aud  binding  contract  of  insurance  between  the  parties 
dated  on  the  Ist  of  May ;  and,  secondly,  that  it  was  never  cancelled  or 
made  void  as  between  the  appellants  and  the  respondent. 

The  whole  difference  between  the  parties  has  obviously  arisen  from 
the  fraudulent  conduct  of  Lascaridi,  the  plaintiffs'  broker;  but  it  is 
equally  clear,  I  think,  that  they  are  not  to  be  held  responsible  for,  nor 
ought  their  rights  to  be  affected  by,  it.  The  authority  with  which 
Lascaridi  was  invested  by  the  plaintiffs  was  that  of  a  broker  employed 
to  effect  an  insurance  in  the  ordinary  manner,  with  this  additional  cir- 
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cumstaDce  only,  that  aflter  he  had  bespoken  the  policy,  and  before  it 
ivas  filled  up  from  the  slip,  he  had  express  authority  to  procure  an 
alteration  in  the  terms  of  insurance.  To  that  alteration  the  defendant 
acceded,  and  thereupon  a  second  slip  was  initialed  by  him  for  the 
insurance  in  question  (the  former  slip  being  destroyed). 

The  case  states  what  is  the  course  of  proceeding  where,  as  in  this 
case,  insurance  companies  become  the  insurers.  It  is,  that  *''  a  separate 
slip  is  prepared  by  the  broker  of  the  assured,  and  the  policy  is  after- 
wards prepared  from  it  by  the  company,  and  i&  kept  by  them  until  sent 
for  by  the  assured  or  his  broker."  A  separate  slip  was  in  fact  so  pre- 
pared for  this  policy,  and  was  left  by  Lascaridi  at  the  defendant's  office, 
in  order  that  a  policy  might  be  made  out  in  the  usual  course  by  the 
defendant.  Then,  with  regard  to  the  premiums,  it  is  the  custom  for 
insurance  companies  to  give  credit  to  the  brokers  for  them,  and  to 
debit  them  in  account.  This  was  done  in  the  books  of  defendant  on 
the  1st  of  May,  the  day  of  signing  the  slip  for  this  policy.  On  the 
same  day  Lascaridi  sent  to  the  plaintiffs  (his  principals)  an  account  in 
which  he  debited  them  with  the  premium  and  duty,  and  he  also  drew 
upon  them  at  the  same  time  for  the  amount.  This  draft  was  accepted 
by  plaintiffs,  and  was  paid  at  maturity.  When  they  accepted  this  bill 
they  were  told  by  Lascaridi  that  the  policy  would  be  ready  in  a  day 
or  two.  In  a  few  days  afterwards,  a  policy  in  the  form  usually  adopted 
by  the  defendant's  company  was  filled  up  from  the  last  slip,  and  was 
duly  executed  by  two  directors  of  the  company. 

It  bears  date  on  the  1st  of  May ;  it  purports  to  have  been  signed, 
sealed,  and  delivered  in  the  presence  of  a  witness ;  it  was  therefore  in 
form  complete.  In  that  state  it  continued  in  the  custody  of  the  defend- 
ant until  the  8th  of  June,  when  the  defendant  sent  a  debit  note  for  the 
premium  and  stamp  to  Lascaridi's  office.  At  the  instance  of  Lascaridi 
the  defendant  was  induced  to  cancel  the  policy,  on  the  representation 
that  it  had  been  "put  forward  in  error."  This  (as  we  noW  know)  was 
a  false  statement  on  the  part  of  Lascaridi.  It  is  on  the  circumstance 
of  the  policy  remaining  in  the  hands  of  the  defendant,  as  above  stated, 
that  the  question  depends,  whether  the  transaction  constituted  a  com- 
plete contract  in  law  and  fact,  or  not.  I  am  of  opinion  that  it  was 
complete. 

What  inference  might  have  been  drawn  from  the  fact  of  its  so 
remaining  if  there  were  no  explanation  about  it,  it  is  unnecessary  to 
consider ;  for  we  have  the  reason  given ;  and  that  reason  is,  not  that 
it  awaited  anything  to  be  done  upon  it  by  the  defendant,  or  to  be 
assented  to  by  the  plaintiffs,  but  that  it  was  there  only  till  sent  for  by 
the  assured  or  his  broker,  or,  in  other  words,  that  it  remained  there 
according  to  the  trade  usage  or  by  tacit  understanding.  This  reason 
necessarily  implies  that  in  all  other  respects  it  was  a  completed  trans- 
action. But  farther,  it  is  plain  that  the  formal  assent  of  the  plaintiffs 
was  not  wanting  to  any  of  the  terms  of  the  policy,  for  that  was  evi- 
dently intended  to  be,  and  accordingly  was,  made  out  in  the  defend- 
ant's usual  form,  filled  up  with  the  particulars  from  the  slip.  But 
farther,  the  defendant  acted  upon  the  policy  as  a  perfected  transaction, 
when,  on  the  8th  of  June,  he  demanded  payment  of  the  premium  for 
which  he  had  given  credit  to  the  broker.  In  the  face  of  this  demand, 
I  confess  it  seems  startling  that  the  defendant  can  bo  heard  to  say  that 


870  XENOS  V,  WICKHAM.    H.  of  L.  1867. 

there  was  no  complete  contract  subsisting  at  that  period.  It  was  in 
form  complete,  and  was  shown,  by  the  conduct  of  all  the  parties  to  it, 
to  be  believed  and  intended  by  them  all  (apart  from  Lascaridi's  fraud) 
to  be  also  completely  in  operation. 

It  seems,  therefore,  to  be  reduced  to  this,  viz. :  Was  it  essential  that 
the  deed  should  be  given  out  of  the  defendant's  possession  in  order 
to  its  perfect  delivery  as  an  operative  instrument  ?  I  know  of  no  such 
necessity  in  law  or  good  sense. 

Sheppard,  in  his  Touchstone,  writing  of  the  requisites  of  a  good 
deed,  treats,  fifthly,  of  delivery  as  a  matter  of  fact  to  be  tried  by 
juror8,(a)  and  by  the  whole  context  shows  that  it  is  a  question  of  inten- 
tion. He  afterwardq(J)  says,  that  "Delivery  is  either  actual,  t.  e.,  by 
doing  something  and  saying  nothing,  or  else  verbal,  t.  e.,  by  saying 
something  and  doing  nothing,  or  it  may  be  by  both;  and  either  ot 
these  may  make  a  good  delivery  and  a  perfect  deed." 

Doe  d.  Garnons  v.  Knight,  5  B.  &  C.  692  (E.  C.  L.  R.  vol.  11),  is  an 
authority  most  satisfactory  on  this  subject,  and  it  is  only  necessary  to 
quote  one  passage  from  the  judgment  of  the  Court  as  delivered  by 
Mr.  Justice  Bay  ley.  He  says:  ''Where  an  instrument  is  formally 
sealed  and  delivered,  and  there  is  nothing  to  qualify  the  delivery  but 
the  keeping  the  deed  in  the  hands  of  the  executing  party,  nothing  to 
show  that  he  did  not  intend  it  to  operate  immediately,  it  is  a  valid  and 
effectual  deed,  and  the  delivery  to  the  party  who  is  to  take  by  it,  or  to 
any  person  for  his  use,  is  not  essential."  This  passage  seems  to  be 
exactly  applicable  to  the  facts  of  the  present  case,  with  this  addition, 
that  there  is  here  not  only  nothing  to  qualify  the  delivery,  but,  as 
above  suggested,  much  to  show  that  the  defendant  did  intend  it  to  be 
unqualified,  and  a  deed  in  full  operation. 

The  only  remaining  question  which  could  arise,  viz.,  whether  the 
plaintiffs  were  bound  by  the  fraudulent  conduct  of  Lascaridi  in  pro- 
curing the  cancellation  of  the  policy,  was  not  much  urged  at  your 
Lordships'  bar,  although  it  had  been  relied  upon  at  Nisi  Prius  and  in 
the  Court  of  Common  Pleas.  It  is  a  proposition  clearly  not  sustain- 
able. The  act  was  without  authority,  express  or  implied ;  and  it  is 
enough  to  say  upon  it  that  Lascaridi  was  the  broker  employed  to  pro- 
cure a  policy,  and  from  that  employment  it  is  impossible  to  imply  an 
authority  to  cancel  it.  Then  he  certainly  had  no  express  authority, 
as  is  admitted  in  the  special  case. 

I  therefore  answer  your  Lordships'  question  in  favour  of  the  plain- 
tiffs, and  in  the  affirmative. 

Mr.  Justice  Mellor. — My  Lords,  I  answer  the  question  put  by 
your  Lordships  to  the  Judges  in  the  affirmative.  I  carefully  attended 
to  the  arguments  urged  by  the  learned  counsel  who  appeared  for  the 
parties  in  this  case  at  the  bar  of  your  Lordships'  House,  but  I  confess 
that  the  observations  then  addressed  to  your  Lordships  did  not  affect 
the  conclusion  at  which  I  arrived  when  the  case  was  heard  by  the 
Judges  in  the  Court  of  Exchequer  Chamber.  I  do  not  venture  to 
repeat  the  observations  which  I  then  made,  but  I  humbly  refer  your 
Lordships  to  the  judgment  which  was  then  read  for  me  by  my  brother 
Blackburn. 

My  judgment  depends  upon  the  facts  which  I  consider  to  be  admit- 

(a)  Vol.  I.  c.  4,  p.  54.  (6)  Ibid.  p.  57. 
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ted  by  the  ease,  viz.^  that  the  policy  in  qaestion  was  prepared  by  the 
defendant  in  conformity  with  the  instructions  of  the  plaintiffs,  given 
through  their  broker,  Lascaridi ;  that  by  the  mode  of  dealing  between 
the  plaintifib'  broker  and  the  defendant,  the  amount  of  the  premium 
and  the  stamp  must,  as  against  the  defendant,  be  treated  as'paid ;  that 
the  policy  was  duly  executed  and  delivered  as  a  deed  by  the  defend- 
ant, who  did  everything  that  he  intended  to  do  to  complete  such  exe- 
cution and  delivery,  and  that  it  was  merely  kept  in  his  custody  until 
called  for  by  the  assured  or  their  broker.  The  plaintiffs,  as  I  think, 
were  bound  by  it,  becaulse  it  was  prepared  in  conformity  with  their 
instructions.  The  defendant  was  bound  by  it,  because  he  had  accepted 
the  terms  and  mode  of  payment  of  the  premium  and  stamp,  and  acted 
upon  the  instructions  of  the  plaintifi^,  and  had  done  everything  which 
he  intended  to  do  by  way  of  execution  and  delivery  of  the  policy  as 
a  deed,  and  retained  it  only  for  safe  custody  until  sent  for  by  the 
assured  in  the  ordinary  course  of  business. 

Mr.  Justice  Blackbubk. — I  answer  your  Lordships'  question  in 
the  afSrmative.  Two  questions  are  involved  in  your  Lordships'  ques- 
tion. First,  whether  the  policy  before  the  8th  of  June  was  so  exe- 
cuted as  to  bind  the  defendant's  company  to  the  ptainti£S} ;  second, 
whether  the  transaction  between  the  defendant's  company  and  Las- 
caridi (the  plaintifis'  broker)  operated  so  as  to  release  the  defendant 
from  the  obligation  be  had  contracted  to  the  plaintifis,  supposing  the 
policy  to  have  been  so  executed. 

I  have  already,  in  the  judgment  I  delivered  in  the  Court  below, 
expressed  the  reasons  for  my  opinion  at  length.(a)  And  as  I  have  not 
been  induced,  by  anything  I  have  heard  at  your  Lordships'  bar,  to 
alter  the  opinion  I  then  expressed,  I  think  it  better  to  refer  your 
Lordships  to  that  printed  opinion  than  to  repeat  the  opinion  I  there 
gave. 

I  have  had  an  opportunity  of  perusing  the  opinions  of  my  brothers 
Willes  and  Smith,  and,  if  I  understand  tbem  rightly,  they  agree  with 
me  in  thinking  that  if  the  policy  was  binding  before  the  8th  of  June, 
what  occurred  subsequently  would  not  discharge  the  company.  I 
shall,  therefore,  say  nothing  more  on  that  branch  of  the  question. 

As  to  the  other  branch,  I  should  wish  to  call  your  Lordships'  atten- 
tion to  what  I  think  are  the  real  points  in  controversy.  They  are,  I 
think,  two;  one  of  fact,  the  other  of  law. 

The  question  of  fact  is,  I  think,  this :  Was  the  policy  really  in  fact 
intended  by  both  sides  to  be  finally  executed  and  binding  from  the 
time  when  the  directors  of  the  defendant's  company  affixed  their  seals 
to  it,  and  left  it  in  their  office ;  or  was  it,  in  fact,  intended  that  the 
assured  or  their  brokers  should  exercise  a  subsequent  discretion  as  to 
whether  they  would  accept  it  or  not. 

If  I  thought  that  the  parties  did  not  in  fact  intend  it  to  be  then 
finally  binding,  I  do  not  think  there  would  be  any  magic  in  the  law 
to  make  it  binding  contrary  to  their  intention ;  but  I  submit  to  your 
Lordships  that  the  statements  in  the  case  as  to  what  is  stated  to  be 
''always"  the  practice,  and  the  statements  there  as  to  what  was  done 
in  this  particular  case,  show  that  the  intention  of  both  parties  was, 
that  the  policy,  when  drawn  up  by  the  company  in  conformity  with 

(a)  13  C.  B.  N.  S.  461  (E.  C.  L.  B.  toL  106). 
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the  instructions  in  the  advice  slip  sent  in  by  the  broker,  should  be 
finally  binding  as  soon  as  exccated  by  the  officers  of  the  company. 
It  was  not  intended  by  either  side  that  anything  more  should  be  done, 
but  that  the  policy  from  that  time  should  be  binding,  and  should  lie 
in  the  com*pany's  office  as  the  property  of  the  assured  till  sent  for  by 
them,  and  then  be  handed  over  to  their  messenger. 

It  seems  that  some  of  the  Judges  take  a  difierent  view  of  the  fact. 
and  think  it  really  was  intended  that  the  policy  should  not  be  finally 
binding  till  something  more  was  done  by  the  assured.  Your  Lord- 
ships will  decide  which  is  tbe  true  view  of  the  facts. 

Then,  assuming  that  the  intention  really  was  that  the  policy  should 
be  binding  as  soon  as  executed,  and  should  be  kept  by  the  company 
ns  a  bailee  for  the  assured,  the  question  of  law  arises,  whether  tbe 
policy  could  in  law  be  operative  until  the  company  parted  with  the 
physical  possession  of  the  deed. 

I  can,  on  this  part  of  the  case,  do  little  more  than  state  to  your 
Lordships  my  opinion,  that  no  particular  technical  form  of  words  or 
nets  is  necessary  to  render  an  instrument  the  deed  of  the  party  sealing 
it.     The  mere  affixing  the  seal  does  not  render  it  a  deed ;  but  as  soon 
as  there  are  acts  or  words  sufficient  to  show  that  it  is  intended  by  the 
party  to  be  executed  as  his  deed  presently  binding  on  him,  it  is  suffi- 
cient.    The  most  apt  and  expressive  mode  of  indicating  such  an 
intention  is  to  hand  it  over,  saying:  "  I  deliver  this  as  my  deed;"  but 
any  other  words  or  acts  that  sufficiently  show  that  it  was  intended  to 
be  finally  executed  will  do  as  well.     And  it  is  clear  on  the  authorities, 
as  well  as  the  reason  of  tbe  thing,  that  the  deed  is  binding  on  the 
obligor  before  it  comes  into  the  custody  of  the  obligee,  nay,  before  he 
even  knows  of  it ;  though,  of  course,  if  he  has  not  previously  assented 
to  tbe  making  of  the  deed,  the  obligee  may  refuse  it.     In  Butler  and 
Baker's  Case,  3  Co.  Bep.  26,  it  is  said :  '*  If  A.  make  an  obligation  to 
B.,  and  deliver  it  to  G.  to  the  use  of  B.,  this  is  the  deed  of  A.  pre- 
sently ;  but  if  C.  offers  it  to  B.,  there  B.  may  refuse  it  in  pais,  and 
thereby  the  obligation  will  lose  its  force."     I  cannot  perceive  how  it 
can  be  said  that  the  delivery  of  the  policy  to  the  clerks  of  the  defend- 
ant, to  keep  till  the  assured  sent  for  it,  and  then  to  hand  it  to  their 
messenger,  was  not  a  delivery  to  the  defendant  to  the  use  of  the 
assured.    There  is  neither  authority  nor  principle  for  qualifying  the 
statement  in  Butler  and  Baker's  Case,  by  saying  that  C.  must  not  be 
a  servant  of  A.,  though,  of  course,  that  is  very  material  in  determin- 
ing the  question  whether  it  was  "delivered  to  G.  to  B.'s  use,"  which  I 
consider  it  to  be,  in  other  words,  whether  it  was  shown  that  it  was 
intended  to  be  finally  executed  ns  binding  the  obligor  at  once,  and  to 
be  thenceforth  the  property  of  B.     In  the  present  case,  the  assured 
could  not  have  refused  the  deed  in  pais,  for  it  was  drawn  up  in  strict 
pursuance  of  the  authority  given  by  them  in  the  slip  set  out  in  the 
case ;  and  I  think  a  prior  authority  is  at  least  as  good  as  a  subsequent 
assent.    That  question,  however,  does  not  arise,  as  they  did  not  refuse 
it  in  pais. 

No  authority,  I  think,  has  been  cited  which  supports  the  position 
that  there  is  a  technical  necessity  for  some  one  who  is  agent  of  the 
assured  taking  corporal  possession  of  a  policy  under  seal  before  it  cin 
be  binding,  though  intended  by  both  parties  to  be  so.     I  think  it 
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would  be  very  inconvenient^  and  would  work  great  injustice,  if  such 
were  the  law.  I  must  leave  it  to  your  Lordships  to  determine  whether 
it  is  so  or  not. 

Mr.  JusTiCB  WiLLES. — My  Lords,  I  answer  the  question  in  the 
negative,  that  upon  the  facts  stated  in  the  special  case,  the  respondent 
(who  represents  the  Victoria  Fire  and  Marine  Insurance  Company),  was 
not,  when  the  ship  Leonidas  was  lost,  liable  as  insurer  to  the  plain- 
tifts  on  the  policy,  or  alleged  policy,  in  the  pleadings  mentioned. 

Assuming,  as  upon  the  statement  it  must  be  assumed,  that  the 
broker  had  no  authority  to  revoke  this  policy,  if  once  completed,  so 
as  to  be  the  contract  of  and  binding  upon  both  parties,  the  question  is 
whether  it  ever  was  so  completed  ? 

In  dealing  with  this  question  as  a  practical  one,  it  must  be  borne 
in  mind  that  albeit  consent,  not  corporal  possession,  makes  the  con- 
tract, yet  the  plain  duty  of  the  broker  is  not  merely  to  bespeak,  but 
to  procure  the  policy,  and  to  procure  it  upon  his  own  credit*  A  loose 
way  of  business  upon  trust  cannot  abrogate  any  part  of  that  duty,  or 
make  up  for  the  consequence  of  neglecting  it;  and,  indeed,  taking  the 
practice  alleged  to  prevail  as  a  whole,  it  is  for  the  most  part,  viz.,  as 
to  the  insurances  effected  at  Lloyd's,  consistent  with  the  duty  of  the 
broker  to  effect  the  policy  in  such  a  manner  that  his  employer,  or  he, 
on  behalf  of  his  employer,  should  have  the  policy. 

In  the  case  of  insurances  at  Lloyd^s,  no  difficulty  can  arise,  for  the 
broker  sends  round  the  policy,  and  procures  the  signatures.  "When 
the  policy  is  effected  with  a  company,  therefore,  if  analogy  is  to  pre- 
vail, the  broker  ought  to  call  for  the  policy.  A  careless  practice,  not 
stated  to  have  grown  into  a  known  usage  of  trade,  may  exist  of  not 
asking  for  the  policy,  but  if  this  be  so,  it  is  pure  negligence.  Nor 
can  it  be  doubted  that  the  employer  in  such  a  case,  equally  as  in  that 
of  insurance  at  Lloyd's,  is  entitled  to  have  the  policy  in  his  broker's 
hands.  Nor  could  the  broker,  in  case  of  any  damage  arising,  for 
want  of  a  policy,  or  of  a  proper  policy,  through  his  default  in  not  asking 
for  it,  or  looking  to  see  that  it  was  in  order,  resist  an  action  such  as 
was  brought  by  the  employers  in  Turpin  v.  Bilton,  5  M.  &  G.  455  (E. 
C.  L.  B.  vol.  44). 

The  statutes  requiring  contracts  of  marine  insurance  to  be  in 
writing,  and  stamped  (35  Geo.  3,  c.  63,  s.  11 ;  64  Geo.  8,  c.  144,  ss.  3,  4, 
5),  annul  contracts  not  so  framed,  consequently,  a  marine  policy,  or 
contract  for  a  marine  policy,  to  be  valid,  must  be  in  writing,  which, 
by  the  assent  of  both  parties,  shall  represent  the  contract  between, 
them.  But  for  the  decided  cases,  it  might  have  been  supposed  that 
upon  the  slip  being  completed,  there  was  a  contract  on  the  part  of  the 
assurers  to  prepare  and  hand  over  a  policy  according  to  the  slip,  and^ 
that  although,  because  of  the  statutes,  no  action  could  be  maintained 
as  upon  a  policy  of  insurance,  yet  an  action  might  be  maintained  for 
not  preparing  a  policy.  And  causes  have  even  been  tried, ^without 
objection,  upon  the  notion  that  the  insurance  is  complete  from  the 
date  of  the  slip. 

But  the  law,  as  settled  by  the  decisions  upon  the  construction  of 
the  statutes  referred  to,  is,  that  as  there  can  be  no  valid  insurance,  or 
contract  for  an  insurance,  unless  by  writing  with  the  statutory  requi- 
sites, the  slip  by  itself  has  no  binding  force.    Thus,  it  has  been  held, 
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that,  notwithstanding  the  slip,  the  proposed  assured,  upon  the  one 
hand,  can  insist  upon  being  off,  and  can  retract  his  order,  and  refuse  to 
accept  the  policy :  Warwick  v.  Slade,  8  Camp.  127,  where  the  employer 
retracted  the  broker's  authority  after  the  slip  was  signed,  though 
before  the  policy  was  completed ;  and,  on  the  other  hand,  that  the  slip 
imposes  no  liability  upon  the  proposed  insurer,  and  there  is  no 
remedy  against  him  until  the  policy  is  complete:  Parry  v.  The  Great 
Ship  Company,  4  B.  &  S.  556  (E.  C.  L.  R.  vol.  116). 

It  follows  that  the  slip,  though  complete,  is  no  contract,  nor  even 
part  of  a  contract  of  insurance,  but  a  mere  proposal  that  a  policy  of 
insurance  shall  be  entered  into  in  future,  and,  in  case  of  insurance 
with  a  company,  a  request  that  the  policy  shall  be  prepared  at  the 
office.    Does  it  follow,  that  when  a  policy  is  prepared  in  alleged  com- 

Eliance  with  the  request,  it  shall  be,  without  more,  the  contract  of 
oth  the  parties?  That  cannot  be  the  rule,  because  it  must  be  open 
to  the  customer,  or  to  his  broker,  when  the  negotiation  takes  place 
through  a  broker,  to  object  (and  especially  in  the  case  of  company 
policies,  which  do  not  always  follow  Lloyd  s  form),  that  the  policy  is 
wrong:  In  case  of  war,  or  a  dangerous  voyage,  or,  indeed,  any  case 
with  a  special  provision,  disputes  may  easily  arise.  In  this  very  case 
a  question  might  have  been  raised  upon  the  omission  of  the  running- 
down  clause,  which  has  been  so  commonly  added  in  the  margin  since 
Devaux  v,  Salvador,  4  Ad.  &  £.  520  (E.  C.  L.  B.  vol.  81);  and  see  al^ 
Taylor  v.  Dewar,  5  B.  &  S.  68. 

It  is  thus  obvious  that  there  must  be  power  to  object  or  refuse 
assent  to  the  policy  when  prepared  by  the  company ;  and,  inasmuch 
as  such  objection  or  refusal  touches  the  question,  policy  or  no  policy, 
it  lies  within  the  scope  of  the  broker's  authority.  He  may  give's 
bad  reason  for  his  refusal,  as  the  broker  in  the  principal  case  is  said 
to  have  done ;  but  the  badness  of  the  reason  assigned  cannot  take 
away  from  the  effect  of  the  act  done,  which,  according  to  the  maxim, 
must  depend  upon  the  power  he  had  to  do  it,  not  upon  the  soundness 
of  the  reason  he  gave  for  doing  it. 

By  way  of  removing  this  difficulty,  various  suggestions  have  been 
made  in  argument.  One  was  that  the  case  is  analogous  to  a  convey- 
ance of  property,  where  assent  is  presumed  until  disclaimer.  I  am 
not  aware,  nowever,  that  this  doctrine  of  presumed  assent  has  ever 
been  applied  to  the  case  of  a  mercantile  contract,  with  something  to 
be  done  on  both  sides,  such  as  to  insure  upon  terms  which  may  or 
jnay  not  be  correctly  expressed,  in  consideration  of  being  paid,  or 
allowed  to  debit  in  account,  a  premium  which  may  or  may  not  be 
commensurate  to  the  risk. 

In  the  case  of  a  simple  benefit  conferred,  to  be  taken  as  it  is»  or  not 
at  all,  like  a  bond  or  a  release,  there  might  be  room  for  such  a  pn.*- 
sumption,  though  it  is  difficult  even  there  to  recognise  a  complete 
contract  before  assent  But  the  presumption  is  out  of  place  as  applied 
to  a  contract  with  mutual  obligations,  which  must  be  matter  of  bar- 
gain, and  must  be  incomplete  so  long  as  either  mind  may  dissent. 

Indeed,  the  suggested  analogy  to  conveyances  of  visible  property, 
if  it  held  good,  would  not  help  the  plaintiffs,  but  rather  tena  to  illii^ 
trate  the  necessity  of  subsequent  assent.  Thus,  if  B.  order  of  a  watch- 
maker a  watch  of  the  same  make  and  materials  as  that  of  A.,  with 


ADDITIONAL  CASES.  876 


B/s  name  upon  it,  and  tbe  watchmaker  makes  it  accordingly,  intend- 
ing it  for  B.,  and  puts  B.'s  name  upon  it,  so  that  it  is  as  much  as  it 
can  b^  the  very  watch  bargained  for,  yet,  without  a  new  assent  on 
B.'s  part,  it  does  not  vest  in  him ;  the  watchmaker  cannot  make  B. 
take  to  it,  nor  B.  compel  its  delivery.  See  the  argument  in  Atkinson 
».  Bell,  8  B.  &  0.  277  (E.  C.  L.  R.  vol.  15). 

And,  in  like  manner,  as  to  a  contract  to  be  prepared  in  futuro,  if 
goods  are  bought,  to  be  paid  for  by  the  buyer's  promissory  note  or 
check,  payable  to  the  seller  or  order,  and  the  goods  are  delivered  and 
accepted,  and  the  buyer  makes  the  note  or  check,  and  leaves  it  with 
his  servant,  to  be  handed  to  the  seller  when  he  calls  for  it,  that  trans- 
action is  not  enough  to  vest  the  note  or  check  in  the  seller,  and  the 
buyer  may,  without  more,  retake  the  note  or  check  from  his  servant, 
and  put  it  into  the  fire. 

It  is  clear,  therefore,  that  the  doctrine  of  presumed  assent  to  a  con- 
veyance will  not  help,  and  that  tbe  mere  previous  request  (even 
though  binding  as  part  of  a  contract),  that  a  contract,  which,  to  be 
valid,  must  be  in  writing,  shall  be  prepared  by  one  of  the  parties, 
proposing  to  contract,  for  tbe  other,  has  not  the  e£Eect  of  vesting  a 
right  in  any  contract  in  writing  if  and  when  so  prepared,  and  much 
less  can  a  previous  colloquy,  not  binding  as  part  of  a  contract,  have 
tbal  effect 

As  another  way  of  getting  out  of  the  difficulty,  it  was  suggested  to 
assume  that  the  insurance  company,  or  servants  of  the  company,  were 
made  agents  of  the  employers  of  the  broker,  for  the  purpose  of  assent- 
ing to  the  policy  on  their  part.  That  would,  however,  be  simply 
assuming  the  thing  that  is  not^  for  the  sake  of  shutting  out  an  unpleas- 
ant consequence  of  the  thing  that  is.  To  hold  an  auctioneer,  or  com- 
mon broker,  or  other  independent  go*between,  to  be  authorized  to 
complete  the  contract  for  both  buyer  and  seller,  is  but  a  necessary 
condusion  of  fact  from  his  being  their  common  agent.  To  reason 
thus  as  to  a  clerk  or  servant  of  one  of  tbe  parties,  employed  by  him 
in  a  dependent  capacity  to  attend  to  bis  business,  invt>lves  a  contra- 
diction, and  has  no  foundation  of  fact. 

These  sources  of  light  thus  failing,  let  the  transaction  itself  be  ex- 
amined with  attention.  It  has  been  observed  that  the  slip  amounts 
only  to  a-  proposal  that  a  policy  shall  be  prepared  upon  certain  terms. 
Those  terms,  so  far  as  they  are  to  bind  the  insurer,  commonly  include 
some  known  uniform  ones,  as  to  which  there  can  be  no  question,  but 
also  others  applying  to  the  particular  transaction,  sometimes  obscurely 
worded,  sometimes  imperfectly  understood,  and  as  to  which  disputes 
may  arise.  This  consideration  alone  keeps  the  policy  tn^^m  until 
objection  is  waived.  On  the  other  hand,  the  terms,  so  far  as  they  are 
to  bind  the  assured,  include  besides  the  implied  warranties,  payment 
of  premium,  either  in  cash,  or  by  being  credited  in  account. 

If,  then,  the  plaintiff  had  ordered  the  policy  without  the  interven- 
tion of  a  broker  or  his  obtaining  credit  for  himself,  they  could  not 
have  insisted  upon  receiving  it  without  paying  the  company  in  cash. 
Had  the  directors  offered  them  the  pokey,  and  had  they  refused  to 
pay  for  it,  they  might  have  treated  the  negotiation  as  at  an  end,  and 
cancelled  the  proposed  policy.  Had  the  loss  happened  before  the 
plaintiffs  called  for  the  policy  and  paid  the  premium,  (he  same  result 
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would  follow,  though  the  insurers  might  not  choose  to  take  advantage 
of  a  short  delay.    So  much  for  a  cash  transaction. 

If  the  directors  agreed  to  insure  against  the  plaintiffs'  promis- 
sory note  at  a  month,  like  considerations  would  arise.  Had  they  in 
such  case  prepared  the  policy,  and  left  it  with  their  clerk,  and  the  plain- 
tiffs had  drawn  the  note,  and  left  it  with  their  clerk,  it  is  difficult  to 
see  why,  without  more,  the  policy  should  vest  in  the  plaintiff  and 
not  the  note  in  the  company,  which,  without  more,  it  clearly  would 
not 

In  the  principal  case  the  directors  were  content  to  take  the  broker's 
credit  instead  of  cash ;  that  is  to  say,  instead  of  stipulating  for  cash 
down  they  stipulated  for  the  broker's  allowing  them  to  charge  him  in 
account  with  the  premium  ;  and  this  the  broker,  refusing  to  take  to 
the  policy,  refused  to  allow  them  effectually  to  do,  and  so  put  the  di- 
rectors in  the  same  position  as  if  they  had  stipulated  for  cash,  and 
cash  had  not  been  paid. 

Some  confusion  has  arisen  from  an  attempt  to  deal  with  this  case  as 
if  it  had  been  that  of  an  agent  of  a  named  principal,  undoing,  without 
authority,  a  contract  which  he  had  completely  effected  in  pursuance 
of  his  authority.  The  case  ought  not  to  be  so  regarded.  The  broker 
was  an  agent  to  procure  a  policy  in  consideration  of  a  payment  to  be 
made  to  him  by  his  employers,  with  whom,  directly,  the  defendant 

•  had  nothing  to  do,  he  taking  care  that  the  policy  was  effected  upon 
the  given  terms  and  upon  his  credit,  the  defendant  looking  to  him  for 

•  payment,  and  having  no  claim  against  his  employers.  Inasmuch,  then, 
as  the  broker  has  to  exercise  a  judgment  upon  the  sufficiency  of  the 
policy,  it  was  necessarily  within  the  scope  of  his  authority  to  reject 
that  prepared  as  not  being  one,  or  the  one  ordered.  When  he  does 
so  properly,  his  employer  gets  the  benefit ;  when  he  does  so  impro- 
perly his  employer  has  his  remedy  by  action  against  the  broker.  But 
the  defendant,  who  dealt  with  the  broker  only,  and  stipulated  for  his 
taking  to  and  being  debited  for  such  a  policy,  must,  upon  his  rejecting 
it,  and  refusing  to  be  debited  in  account  with  the  premium  thereupon, 
have  an  equal  right  to  consider  the  negotiation  at  an  end,  and  to  can- 
eel  the  proposed  policy,  as  if  cash  had  been  stipulated  for  and  refused. 

The  transaction  cannot  properly  be  split  up  into'  parts.  It  stands 
upon  the  same  footing  as  if,  upon  one  and  the  same  occasion,  the  bro- 
ker ha4  ordered  the  policy  at  the  respondent's  office,  and  whilst  he 
waited  for  it  the  seals  had  been  affixed  to  a  form  of  policy  in  another 
room,  and  before  he  received  or  assented  to  the  policy  he  had  said. 
"Stay;  I  made  a  mistake.  I  decline  to  take  up  the  policy,  and  you 
must  not  charge  me  in  account  with  the  premium."  Whereupon  the 
form  was  cancelled. 

No  subsequent  protest  by  the  principals  that  their  agent  ought  to 
have  acted  otherwise  can  avail  them.  Their  payment  of  the  premium 
was  not  made  to  the  insurers,  but  to  their  own  ill  conducted  broker. 
and  their  remedy  must  be  against  him.  The  defendant  has  not  re^ 
ceived,  but  has  been  refused,  the  premium ;  and  he  was  in  no  default, 
because  he  acted  upon  the  refusal  of  the  broker,  to  whom  the  whole 
business  of  effecting  the  policy  was  left. 

^  The  fallacy  of  the  argument  for  the  plaintiffs  consists  in  separating 
the  preparation  of  the  policy  from  the  rejection  of  it  by  the  broker, 


o 


ADDITIONAL  CASES.  877 


and  thus  splitting  up  into  several  contracts,  one  of  which  is  alleged 
to  be  authorized  and  the  other  not,  what  in  reality,  though  distinct 
events  in  point  of  time,  constituted  together  but  one  negotiation,  which, 
by  reason,  of  the  misconduct  of  the  plaintiffs'  agent,  was  abortive. 

The  question  is  thus  answered  in  the  negative. 

July  16.  The  Lord  Chancellor  (Lord  Chelmsford). — My  Lords, 
the  difference  of  opinion  which  has  prevailed  amongst  the  learned 
Judges  in  this  case  must  necessarily  diminish  the  confidence  which  I 
feel  in  the  judgment  I  have  formed  upon  it,  more  especially  as  thnn 
judgment  is  not  in  accordance  with  the  views  of  the  majority  of  liio 
Judges. 

The  question  is  one  more  of  fact  than  of  law;  and  therefore,  in 
considering  it,  it  will  be  necessary  to  refer  to  the  facts  contained  in 
the  special  case. — [His  Lordship  stated  them  very  fully.] 

The  usage  with  respect  to  premiums  upon  insurances  effected  by 
brokers  is  clearly  explained  by  Lord  Ellenborough  in  Jenkins  v. 
Power,  6  M.  &  S.  282,  and  by  Mr.  Justice  Bayley  in  Power  v.  Butcher, 
10  B.  &  C.  329  (E.  C.  L.  R.  vol.  21).  The  latter  learned  Judge  says, 
(Ibid.  339) :  "  According  to  the  ordinary  course  of  trade  between  the 
assured,  the  broker,  and  the  underwriter,  the  assured  do  not,  in  the 
first  instance,  pay  the  premium  to  the  broker,  nor  does  the  latter  pay 
it  to  the  underwriter.  But,  as  between  the  assured  and  the  under- 
writer, the  premiums  are  considered  as  paid.  The  underwriter,  to 
whom  in  most  instances  the  assured  are  unknown,  looks  to  the  broker 
for  payment,  and  he  to  the  assured.  The  latter  pay  the  premiums  to 
the  oroker  only,  and  he  is  a  middleman  between  the  assured  and  the 
underwriter." 

The  questions  which  arise  out  of  the  facts  of  the  case  are : — 1st. 
Whether  there  was  a  complete  contract  of  insurance  between  the  par- 
ties? and,  2d.  If  there  was  a  complete  contract,  whether  it  was  after- 
wards cancelled  by  the  plaintiffs'  authority  ? 

Upon  the  first  question  we  have  no  evidence  of  the  fact  of  the  ex- 
ecution of  the  policy,  except  that  which  arises  upon  the  face  of  the 
instrument  itself,  and  upon  the  facts  stated  in  the  special  case  that  the 
policy  (which  must  be  taken  to  mean  the  executed  policy)  is  kept  by 
the  company  unti^sent  for  by  the  assured  or  his  broker.  The  policy 
purports  to  be  signed,  sealed,  and  delivered  by  two  of  the  directors  of 
the  company  in  the  presence  of  Reginald  Scaife  resident  secretary. 
This  statement  on  the  face  of  the  policy  that  all  acts  were  done  to 
render  the  execution  complete,  which  is  acknowledged  by  the  direct- 
ors who  executed  it,  must,  I  think,  be  taken  to  be  conclusive  against 
the  company,  that  it  was  not  only  signed  and  sealed,  but  also  delivered. 
We  all  know  the  formal  mode  of  executing  a  deed  by  the  words,  '*  1 
deliver  this  as  my  act  and  deed" — a  form  which,  no  doubt,  or  some- 
thing equivalent  to  it,  was  observed  upon  this  occasion.  The  policy, 
most  probably,  was  afterwards  given  to  the  secretary,  to  be  kept  till 
called  for.  Now,  although  the  policy  was  thus  retained  by  the  oflScers 
of  the  company,  when  formal  execution  of  it  had  taken  place,  they 
held  it  for  the  plaintiffs,  whose  property  it  became  from  that  moment. 
It  is  a  mistake  to  suppose,  as  some  of  the  learned  Judges  have  done, 
that  the  policy  wanted  its  complete  binding  effect  till  it  was  delivered 
to  and  accepted  by  Lascaridi.    The  usage  of  insurance  companieSi  to 


878  XENOS  V.  WICKHAM.    H.  op  L.  1867. 

I 

keep  tbe  policy  until  sent  for  by  the  assured  or  his  broker,  is  not  for 
the  purpose  of  completing  the  instrument  by  a  delirery  personallj  to 
the  party  or  his  agent,  but  merely  as  a  matter  of  convenience.  And 
as  to  Lascaridi's  acquiescence  and  acceptance  being  necessary  to  com- 
plete the  contract,  I  apprehend  that  tnere  is  no  ground  for  Bach  an 
opinion.  He  was  the  broker  and  agent  to  the  plaintifl^  to  effect  an 
insurance  upon  their  vessel  upon  certain  terms  dictated  by  them.  He 
prepared  the  slip  according  to  his  directions.  When  the  policy  was 
executed,  in  exact  conformity  to  his  instructions,  his  duty  was  so  far 
discharged ;  and  without  the  authority  of  the  plaintifi  he  could  not 
refuse  to  accept  it.  They  had  effected,  through  their  agent,  a  com- 
plete binding  contract,  which  they  alone  could  have  a  right  to 
abandon. 

It  is  hardly  necessary,  after  the  preceding  observations,  to  say  any- 
thing  upon  the  second  question,  as  to  the  supposed  cancellation  of  the 
policy.  All  the  Judges  seem  to  have  thought  that  if  the  contract  was 
binding,  Lascaridi  hadno  authority  to  cancel  it.  Thecompanycoaldnot 
have  been  led  from  anything  in  the  previous  transaction  respecting  the 
same  vessel,  to  suppose  that  Lascaridi  was  authorized  to  act  beyond 
the  ordinary  scope  of  the  authority  of  a  broker.  It  is  one  thin^  to 
cancel  a  slip,  which  is  merely  the  inception  of  a  contract,  and  to 
change  the  terms  of  the  proposal  for  an  insurance ;  and  an  entirdj 
different  thing  to  release  the  underwriters  from  their  liability  upon  a 
policy.  It  is  quite  clear  that  Lascaridi  had  no  authority  from  the  plain- 
tiffs  to  relinquish  on  their  behalf  the  benefit  of  a  contract  to  which 
they  were  entitled,  and  that  the  company  had  no  reason  to  sappose 
that  he  possessed  any  such  authority. 

I  think  that  the  judgment  of  the  Exchequer  Chamber  was  wrong 
and  ought  to  be  reversed,  and  that  judgment  should  be  entered  for 
tbe  plaintiffs. 

Lord  Cranworth. — My  Lords,  my  noble  and  learned  friend  ha? 
gone  so  fully  into  the  facts  of  this  case,  that  I  shall  not  farther  advert 
to  them,  but  shall  assume  that  they  are  present  to  the  minds  of  yoor 
Lordships. 

There  is  one  part  of  this  case  which  seems  to  me  to  admit  <^  no 
doubt.  If  the  policy  was  so  executed  as  to  have  Dbcome  a  complete 
instrument,  binding  on  the  respondent,  and  giving  a  good  right  of 
action  to  the  assured  in  the  event  of  a  loss,  I  think  it  clear  that  he 
could  not  cancel  it  at  the  instance  of  Lascaridi.  The  insurers  had  a 
right  to  consider  him  as  having  authority  to  do  all  which  a  broker 
can  do  in  discharge  of  his  duty  in  effecting  a  policy,  and  they  might 
safely  settle  with  him  in  case  of  a  loss,  if  that  be  the  ordinary  mercan- 
tile  usage  ;  but  there  is  no  suggestion  that  it  is  part  of  the  ordinary 
duty  or  power  of  a  broker  to  cancel  agreements  once  validly  and 
completely  entered  into. 

The  only  semblance  of  plausibility  in  support  of  such  an  argument 
was,  in  this  case,  the  fact  that  on  a  previous  occasion  he  had  an 
authority  expressly  delegated  to  him  by  the  plaintiflfe  to  cancel  some- 
thing— but  that  was  an  authority,  not  to  cancel  a  policy,  but  to  cancel 
a  slip.  They  had  originally  proposed,  through  Lascaridi,  to  effect  a 
policy  on  the  Leonidas  with  the  respondent,  on  terms  materially  diffe^ 
ing  from  that  ultimately  acted  on,  and  a  slip  had  been  signed,  and 
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handed  to  the  respondent  for  that  purpose,  five  days  before  the  sign- 
ing of  the  slip  on  the  80th  of  April ;  but  on  that  latter  day,  and  before 
anything  had  been  done,  Lascaridi  called  on  the  respondent,  at  the 
instance  of  the  appellants,  expressing  their  desire  to  substitute  the 
terms  of  insurance  ultimately  acted  on,  instead  of  those  originally 
proposed.  To  this  the  respondent  agreed,  and  the  slip  dated  the  30th 
of  April,  1861,  was  accordingly  prepared,  and  left  with  the  respond- 
ent as  the  groundwork  of  the  policy  to  be  prepared  by  the  company. 
It  was  suggested  that  as  the  appellants  had  thus  authorized  Lascaridi 
to  make  this  important  change  in  the  nature  of  the  contract  to  be 
entered  into,  the  respondent  might  reasonably  suppose  he  had  authority 
to  sanction  the  cancellation  of  a  policy  already  validly  binding  on  the 
assurers.  To  this  I  cannot  accede — ^as  it  is  admittea  that  Lascaridi 
had  not,  in  fact,  any  authority  to  cancel  the  policy  of  the  1st  of  May. 
If  it  was  a  binding  instrument,  his  act  cannot  affect  the  appellants, 
unless  it  was  done  according  to  some  ordinary  course  of  business 
which  would  warrant  it.  I  can  see  nothing  whatever  to  warrant  such 
an  assumption.  And,  indeed,  the  point  was  not  much  insisted  on. 
The  point  really  argued  was,  that  the  circumstances  are  not  such  as 
to  show  that  any  absolute  liability  ever  attached  on  the  company. 
The  policy,  it  is  said,  did  not  become  a  binding  contract  on  the 
company  until  it  had  been  taken  from  the  office  by  the  appellants  or 
their  broker,  and  been  accepted  by  them  as  the  terms  by  which  they 
were  to  be  bound. 

There  is  no  direct  evidence  as  to  what  actually  took  place  when 
the  policy  was,  according  to  the  practice  (as  stated  in  the  language  of 
the  special  case),  filled  up  from  the  slip  by  the  officers  of  the  company ; 
but  as  the  policy  purports  to  have  been  signed,  sealed,  and  delivered 
by  two  directors  of  the  company  in  the  presence  of  the  registrar,  in 
pursuance  of  the  powers  and  directions  contained  in  the  deed  of  settle- 
ment of  the  company,  the  fair  inference  is,  that  this  was  the  course 
prescribed  by  the  deed,  and  that  that  course  had  been  duly  followed. 

But,  as  to  the  effect  of  what  was  so  done,  the  parties  differ.  The 
appellants  contend  that  by  thus  signing,  sealing,  and  delivering  the 
policy,  the  directors  made  it  an  instrument  thenceforth  binding  on  the 
company.  On  the  other  hand,  the  respondent  contends,  that  until  the 
policy  was  taken  away  by  the  assured,  or  his  broker,  it  did  not 
become  binding  on  the  company.  This  latter  view  is  that  which  has 
been  taken  by  the  great  majority  of  the  learned  Judges ;  and  it  is 
therefore  not  without  some  hesitation  that  I  have  arrived  at  a  differ- 
ent conclusion,  and  that  I  concur  with  the  opinions  of  the  small 
majority  of  the  Judges  who  heard  the  case  when  it  was  argued  at  your 
Lordships'  bar.  I  am  of  opinion  that  from  the  moment  when  the 
directors,  acting,  as  I  infer  they  did,  in  pursuance  of  the  powers  and 
duties  conferred  and  imposed  on  them  by  the  deed  of  settlement, 
executed  the  policy,  it  became  absolutely  binding  on  the  company; 
and  that  it  was  not  necessary,  in  order  to  give  it  binding  efficacy,  that 
it  should  be  taken  away  by  the  appellant  or  his  broker. 

I  come  to  this  conclusion  on  the  following  grounds : — In  the  first 
place,  the  efficacy  of  a  deed  depends  on  its  being  sealed  and  delivered 
by  the  maker  of  it ;  not  on  his  ceasing  to  retain  possession  of  it.  This, 
as  a  general  proposition  of  law,  cannot  be  controverted.    It  is  not 
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aifected  by  the  circumstance  that  the  maker  may  so  deliver  it  as  to  sus- 
pend or  qualify  its  binding  effect.  He  may  declare  that  it  shall  have 
no  effect  until  a  certain  time  has  arrived,  or  till  some  condition  has 
been  performed,  but  when  the  time  has  arrived,  or  the  condition  has 
been  performed,  the  delivery  becomes  absolute,  and  the  maker  of  the 
deed  is  absolutely  bound  by  it,  whether  he  has  parted  with  the  pos- 
session or  not.  Until  the  specified  time  has  arrived  or  the  conditioD 
has  been  performed,  the  instrument  is  not  a  deed.  It  is  a  mere 
escrow. 

If,  therefore,  the  directors  who  executed  this  policy,  delivered  it 
only  conditionally,  %.  e.,  to  take  effect  only  when  taken  away  by  the 
appellants  or  their  broker,  then,  as  it  was  not  so  taken  away,  it  never 
became  operative.  But  I  can  discover  nothing  leading  to  the  infer- 
ence that  there  was  any  such  condition  attached  to  the  delivery.  The 
expression  in  the  case,  that  the  policy  is  kept  by  the  company 
until  it  is  sent  for  by  the  assured  or  bis  broker,  can  only  mean  that 
this  is  the  ordinary  course  of  practice.  But  such  a  practice  cannot, 
without  more,  have  the  effect  of  converting  that  which  would  other- 
wise be  an  absolute,  into  a  conditional  delivery;  of  converting  deli- 
very as  a  deed  into  delivery  as  an  escrow.  The  practice  referred  to  is, 
at  least,  as  consistent  with  the  hypothesis  of  delivery  as  a  deed  as  of 
delivery  as  an  escrow.  A  policy  of  this  company  can  only  be  exe- 
cuted (as  I  presume)  when  certain  of  the  directors  and  officers  of  the 
company  are  assembled ;  and  this  explains  why  it  is  executed  in  the 
absence  of  the  party  assured.  The  practice  assumes  the  previous  as- 
sent on  the  part  of  the  assured  to  the  policy  to  be  executed.  It  is  not 
the  practice  that  the  assured  should  call  for  or  examine  the  policy 
before  he  takes  it  away,  but  that  he  should  send  for  it,  evidently 
treating  it  as  an  instrument  complete  before  it  is  taken  away  from 
the  office.  If,  when  it  has  been  sent  to  him,  he  should  discover  that 
it  is  not  conformable  with  the  slip,  his  only  remedy  would  be  a  re- 
medy in  equity  to  get  it  corrected  according  to  the  real  meaning  of 
the  parties. 

I  know  of  nothing  intermediate  between  a  deed  and  an  escrow.  If 
the  policy,  when  signed,  sealed,  and  delivered  by  the  directors,  does 
not  thereby  immediately  become  the  deed  of  the  company,  I  do  not 
see  when  and  how  it  afterwards  acquires  that  character.  The  prac- 
tice is,  that  it  should  be  kept  by  the  company  till  sent  for  by  the  as- 
sured or  his  broker ;  not  till  the  assured  has  had  an  opportunity  of 
examining  it,  so  as  to  ascertain  that  it  is  conformable  to  the  slip. 

It  can  hardly  be  argued  that  after  the  assured  has  sent  for  and  ob- 
tained possession  of  it,  the  company  is  not  bound  by  it,  even  if  it  is 
not  in  conformity  with  the  slip.  Suppose  the  liability  of  the  com- 
pany, according  to  the  slip,  was  to  endure  for  a  year,  but  that  by  the 
policy  it  is  restricted  to  six  months,  the  assured  on  receiving  the 
policy  and  discovering  the  error  might  well  object,  and  insist  on  hav- 
ing a  different  policy;  but  yet  if  a  loss  should  happen  within  the  six 
months,  it  surely  cannot  be  doubted  that  the  company  would  be  liable 
on  the  policy  actually  executed.  So  if  a  loss  should  occur  while  the 
policy  remains  in  the  office,  in  consequence  of  the  assured  having 
carelessly  forgotten  to  send  for  it.  This  can  only  be,  because  it  baa 
been  completely  executed,  though  never  seen  and  approved  by  the 
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assured.  And  if  executed,  I  am  of  opinion  that  it  became  complete 
when  signed,  sealed,  and  delivered.  If  the  usage  had  been  that  it 
should,  after  being  signed,  sealed,  and  delivered,  remain  in  the  hands 
of  the  secretary  till  the  assured  or  his  broker  had  done  some  act  sig- 
nifying his  approbation  of  it,  that  might  have  raised  a  question 
whether,  until  that  approbation  had  been  expressed,  it  was  more  than 
an  escrow.  But  no  such  usage  is  stated.  On  the  contrary,  the  thing 
sent  for  by  the  assured  or  his  broker  is,  as  I  have  already  stated, 
clearly  looked  to  as  something  complete  before  it  is  taken  from  the 
office,  not  as  a  document  to  be  made  perfect  afterwards  by  some  act 
of  the  assured. 

On  these  grounds  I  have  come  to  the  conclusion,  after  much  con- 
sideration, that  the  three  learned  judges  who  were  the  majority  giv- 
ing their  opinions  to  your  Lordships  were  right;. and  so,  that  judg- 
ment ought  to  be  for  the  appellants. 

Judgment  reversed;  and  judgment  given  for  the  plaintiff. 

Attorneys  for  the  appellants :  OoUerill  Jk  Sons. 

Attorneys  for  the  respondent :  Eoy  Jk  Oarttvright. 
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ABSTRACT  OF  TITLE,— See  Auctiov,  2. 
AQENT, — See  Pbxhcxpal  and  Aobmt. 

AGREEMENT. 

Conttruetion  of. 

1.  Condition  precedent.] — The  declaration, — after  reciting  that  certain  persons  intended 
to  apply  to' parliament  for  leare  to  bring  in  a  bill  for  making  and  maintaining  water* 
works,  and  incorporating  a  company  for  the  supply  of  water, — set  out  an  agreement 
between  the  plaintiffs  (an  engineer  and  solicitors)  and  the  defendants  (contractors),  whereby 
it  was  agreed  that  the  defendants  should  be  the  contractors  to  do  the  proposed  works,  and 
should  provide  the  parliamentary  deposit,  and  that  in  the  erent  of  the  intended  act  not 
being  obtained,  the  defendants  should  pay  a  sum  not  exceeding  300{.  towards  the  expenses 
in  endeayouring  to  obtain  the  act ;  and  that  the  plaintiffs  should  not  make  any  charge  for 
work  done  or  money  paid  against  the  prorisional  directors  of  the  intended  company,  or 
beyond  the  said  800/.,  against  the  defendante.  Plea,  that  the  plain tifi,  baring  incurred 
costs  to  the  amount  of  300/.  in  endearouring  to  obtain  the  act,  reftiied  to  continue  and 
ceased  fVom  continuing  such  endearours,  on  the  ground  that  no  one  would  provide  them 
with  funds  to  pay  the  oounsers  fees,  whereupon  it  became  necessary  that  the  bill  should 
be  lost  for  want  of  fhrther  prosecution,  or  that  the  defondants  should  prosecute  it;  and  that 
the  defendants  accordingly  employed  other  solicitors  for  that  purpose,  and  in  so  doing 
incurred  costs  to  an  amount  greatly  exceeding  800/.,  but  that  the  bill  was  thrown  out.  The 
plea  concluded  with  a  general  ayerment  that  all  things  had  happened  to  entitle  the  defend- 
ants to  employ  the  last-mentioned  solicitors,  and  to  make  the  said  payment  a  performance 
by  the  defendants  of  the  agreement  so  far  as  related  to  the  800/. : — Held  by  the  Exchequer 
Chamber, — affirming  the  judgment  of  the  Court  of  Common  Pleas,— that  the  plea  was  a 
good  answer  to  the  action, — the  continuance  by  the  plaintiffs  of  all  reasonable  endeayonrs 
to  obtain  the  act  being  a  condition  precedent  to  their  right  to  call  upon  the  defendants 
for  the  800/.,  and  the  plea  showing  that  they  had  failed  to  use  such  endoayours.  Leakey 
y.  Lucae,  491. 

2.  Implied  eo««fiaii<.]— By  an  agreement  for  the  sale  of  the  goodwill  of  a  medical  prac- 
tice, it  was  stipulated  that  the  purchaser  should  haye  deliyered  up  to  him  possession  of 
the  house,  and  hare  sold  to  him  the  horse,  drugs,  bottles,  and  surgical  instruments  and 
furniture  employed  in  the  business,  at  the  sum  of  17/.  be. :  and  the  yendors  agreed  with 
the  purchaser  to  pay  rent  and  taxes  up  to  a  giren  day,  and  that  they  would  not  within  ten 
years  from  the  date  of  the  agreement  practise,  Ac,  at  or  within  ten  miles  of  the  place :  and 
the  purchaser  agreed  that  he  would,  on  condition  of  the  premises,  pay  the  yendors  for  and 
id  respect  of  each  of  the  successlye  years  ending  the  81st  day  of  December,  1860, 1861, 1862, 
and  1863,  If  he  should  be  Hying  at  the  end  of  each  respectlre  year,  one-fourth  part  of  the 
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AGREEMENT. 

Conatmeiion  of  {continued), 
earniogs  and  receipu  in  respeet  of  the  said  practice,  without  any  deduction  for  expcnscf, — 
prorided  the  eaminga  and  reoeipta  in  each  year  should  amount  to  300^.  In  an  action 
upon  thia  agreement^  the  hreach  alleged  was  that  the  defendant^  since  the  making  of  the 
agreementy  and  during  and  beforo  the  expiration  of  the  third  of  the  said  years,  to  wit, 
the  year  1862,  h^d  by  his  own  acts  and  defaults  wholly  disabled  and  incapacitated  him- 
self from  further  carrying  on  the  said  business  and  from  getting  or  obtaining  any  further 
earnings  or  receipts  therefrom,  and  had  nerer  since  carried  on  the  said  business  or 
obtained  any  further  earnings  or  receipts  therefrom : — Held,  that  it  was  an  implied  cove- 
nant in  the  agreement,  that  the  purchaser  would  not  during  the  four  years  by  his  wilfal 
acts  or  default  prevent  the  receipt  of  earnings ;  and  consequently  that  the  breach  was  well 
assigned.    M'Intyre  r.  Belcher,  654. 

AMENDMENT. 

O/jBttZe,— See  Practicb,  10. 

APOTHECART,— See  Agrebkxxt,  2.    Mxdical  Pbactitioxer. 

APPRAISEMENT,— See  Railway  Compaxt,  5. 

APPROPRIATION,— See  SaIe  of  Goods. 

ARBITRAMENT. 

Conduct  of  the  Reference, 

It  is  a  matter  entirely  in  the  discretion  of  an  arbitrator,Vhether  he  will  or  will  not  post- 
pone the  reference,  in  order  to  give  one  of  the  parties  an  opportunity  of  bringing  a  materisl 
witness  from  abroad.    And  the  court  will  not  interfere  unless  the  circnmstaneea  under 
which  he  refuses  to  do  so  are  such  as  to  amount  to  misconduct     Oindtr  r.  Curtu,  723. 
Award  under  the  Lande  Clauaee  Coneolidation  Act,  1845,— See  Railway  Coxpaitt,  9-11. 

ARCHITECrS  CERTIFICATE,— See  Coxtbagt,  2. 

ARRANGEMENT,— See  Bankrupt,  1-8. 

ARTIFICERS,— See  Mastbb  axd  Sbbyavt. 

ARTISTS,— See  Piracy. 

ASSENT,— See  Salx  of  Goods. 

ASSURANCE,— See  Iksurakcb. 

ATTACHMENT,— See  Malicious  Arbest. 

ATTORNEY. 

Stamping  Articlee. 

1.  The  court  will  not  allow  articles  of  clerkship  to  be  enrolled  nune  pro  tune,  and  the 
service  under  them  to  be  reckoned  as  from  their  date,  where  there  has  been  an  omissioD  to 
cause  them  to  be  stamped  within  the  time  required  by  law,— «Yen  though  the  Treasury 
has  accepted  the  stamp-duty  with  a  penalty, — ^unless  it  is  shown  that  the  omission  has  been 
the  result  of  some  unforeseen  emergency,  or  of  the  failure  of  some  just  expectation.  The 
mere  disappointment  of  a  vague  hope,  will  not  suffice.    Ex  parte  Jonee,  301. 

Action  agaiuet,  for  negligence. 

2.  An  attorney  retained  to  defend  an  action  is  not  guilty  of  actionable  negligence  if  be 
enters  into  a  compromise  without  the  consent  of  his  client,  provided  he  acts  boni  fide  and 
with  reasonable  care  and  skill,  and  the  compromise  is  for  the  benefit  of  the  client,  and  is 
not  made  in  defiance  of  his  express  prohibition.     Chown  v.  Parrottf  14, 

And  see  Malicious  Arrest. 

AUCTION. 

Employment  of  Pnffere, 

1.  Upon  a  sale  of  goods  by  auction,  where  the  highest  bidder  is  to  be  the  purohaser,  the 
secret  employment  of  a  puffer  on  behalf  of  the  vendor  is  a  fraudulent  act,  and  vitiates  the 
transaction.     Qreen  v.  Baveretock,  204. 

Delivery  of  Abetract. 

2.  By  the  conditions  of  sale  of  leasehold  property,  it  was  provided,  amongst  otber 
things,  that  an  abstract  of  the  title  of  the  vendors  should  be  delivered  to  the  purchaser  on 
the  tenth  day  after  the  sale;  and  that,  <'if  any  requisition  on  or  ol^eetion  to  the  title  of 
any  lot  be  made,  whether  arising  out  of  the  abstract  furnished  or  otherwise,  which  the 
vendors  may  be  unable  or  unwilling  to  remove  or  comply  with,  it  shall  be  in  the  option 
of  the  vendors,  by  notice  in  writing  to  be  given  to  the  purchaser,  to  rescind  the  contract, 
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AUCTION. 

Delivery  of  Abttract  {continued). 
unless  such  purohasor  shall,  within  ten  days  after  such  notice  shall  hare  heen  giren, 
waive  such  objection  or  requisition ;  and,  in  case  such  purchaser  shall  not,  within  ten  days 
after  such  notice  shall  have  been  given,  w&ire  such  objection  or  requisition,  the  deposit 
money  shall  thereupon  be  returned  to  such  purchaser,  but  without  any  interest,  costs,  or 
expenses."  The  abstract  delivered  showed  the  title  to  be  in  the  vendors  jointly  with  the 
executors  of  a  deceased  partner.  The  purchaser  thereupon  required  that  the  executors 
should  join  in  the  conveyance.  It  was  afterwards  discovered  that  two  years  before  the 
executors  had  released  to  the  vendors  all  their  interest  in  the  property  of  the  firm,  and  the 
purchaser  was  furnished  with  a  further  abstract  of  that  deed.  Conceiving  that  deed  to  be 
insufficiently  stamped,  the  purchaser  still  required  that  the  executors  should  be  conveying 
parties.  This  they  refused ;  and  thereupon  the  vendors  gave  the  purchaser  notice,  under 
the  above  condition,  that  they  elected  to  rescind  the  contract,  and  offered  to  return  the 
deposit-money.  In  an  action  against  the  vendors  for  not  delivering  a  proper  abstract, — 
the  deposit  having  been  paid  into  court, — Held,  that  the  purchaser  was  entitled  to  recover 
for  the  breach  of  contract,  but  only,  under  the  circumstances,  to  nominal  damages.  Stter 
V.  CrowUy,  337. 

AVERAGE  LOSS,— See  Sbippino,  1,  2. 

AWARD, — See  Arbitbaiient. 

BANKRUPT. 

Deed  of  Arrangement  under  12  d:  13  Viet.  e.  106,  s.  224. 

1.  Ejcception  of  wearing  apparel^  d:c.'\—K  deed  of  arrangement  under  the  224th  secfion 
of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  A  13  Vict.  o.  106),  is  not  rendered  void 
by  an  exception  out  of  the  assignment  to  the  trustees  of  "the  neceeaiary  wearing  apparel 
of  the  debtor,  his  wife,  and  family ;"  or  of  a  leasehold  house  held  by  the  debtor  at  a  rack* 
rent,  and  recited  to  be  of  no  value, — the  deed  containing  a  covenant  by  the  debtor  to  assign 
it  to  the  trustees  when  he  should  be  required  to  do  so.    Spituer  v.  Chaffer;  686. 

2.  Provieionfor  coete."] — Neither  is  the  deed  avoided  by  a  provision  enabling  the  trustees 
to  pay  "  all  costs  and  expenses  which  they  may  have  been  or  may  be  put  to,  or  which  the 
debtor  has  sustained  in  or  about  and  also  preparatory  and  preliminary  to  the  preparing 
and  engrossing  of  these  presents,  and  procuring  the  execution  of  the  same,  or  in  or  about 
the  negotiations  and  preparations  for  this  present  arrangement,  or  any  negotiations,  pre- 
parations, or  matters  in  reference  to  the  winding  up  of  the  estate  of  the  debtor,  and  idso 
all  costs,  Ac,  attending  the  investigation  which  has  already  taken  place,  and  any  future 
or  subsequent  investigation,  and  the  arrangement  of  the  affairs  of  the  debtor,  and  the 
obtaining  the  consent  of  the  creditors  thereto  and  to  join  in  and  execute  these  presents, 
and  all  disbursements  incident  thereto,  and  also  all  the  costs,  charges,  and  expenses  of 
and  attending  the  perusing  and  approving  of  these  presents  on  behalf  of  the  general  body 
of  creditors."     lb, 

3.  Releaae."] — Nor  by  the  circumstance  that  the  releasing  parties  are  described  to  be  "  the 
parties  hereto  of  the  third  part,"  vis.  such  of  the  creditors  who  have  executed  the  deed, — 
the  deed  appearing  to  have  been  executed  by  the  statutory  number  required  to  make  it  a 
deed  binding  upon  non-assenting  creditors.     Ih. 

Deed  of  Arrangement  or  Compoeition  under  24  d^  25  Viet.  e.  134,  «.  192. 

4.  A  deed  of  composition,  which  purported  to  be  made  between  the  debtor  and  the  several 
persons,  creditors,  whose  names  and  seals  were  subscribed  and  affixed  thereto,  contained 
the  following  covenant, — "  And  each  of  them  the  said  creditors  parties  hereto  doth  hereby 
for  himself,  his  executors,  Ac,  covenant  with  the  said  N.  (the  debtor),  his  executors,  Ac, 
to  retire  and  deliver  up  to  him  and  them,  cancelled  and  discharged,  all  bills  of  exchange 
or  promissory  notes  given  to  the  said  creditors  or  any  or  either  of  them  before  the  date 
hereof,  for  any  debt  due  to  him  or  them  from  the  said  N.,  or  for  which  the  said  N.  is 
liable,  and  to  hold  him  and  them  harmless  against  all  costs,  charges,  damages,  and  expenses 
to  which  they  or  he  may  be  put  in  eonseqnenee  of  or  in  default  of  the  non-retirement  of 
the  same :"— Held,  not  a  valid  deed  within  the  192d  section  of  the  Bankruptoy  Act,  1861^ 
24  &  26  VicL  o.  134.     Inglebach  v.  Nichole,  85. 

5.  A  deed  of  composition  which  in  terms  excludes  all  creditors  who  do*not  execute  within 
a  given  time,  is  not  a  valid  deed  within  the  192d  section  of  the  Bankruptoy  Act,  24  A  25 
Vict.  0.  134.     Copeman  v.  Hart,  91. 

6.  A  deed  of  composition  which  purports  to  be  made  between  the  debtor  and  such  of  his 
creditors  as  shall  execute  the  same,  and  which  either  expressly  or  impliedly  excludes  from 
ts  benefits  and  provisions  non-executing  creditors,  is  not  a  valid  deed  within  the  192d 
iection  of  the  Bankruptcy  Act,  1861.     Ilderton  v.  Ca$triqne,  99. 
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BANKRUPT. 
JDeed  of  Arrangement  or  Ccmpontion  under  24  d;  25  Vict,  e,  134,  «.  102  {continned)» 

7.  Number  and  valueS\ — In  ef  timating  the  namber  and  valae  of  the  asaenting  creditora 
to  a  deed  uDder  the  192d  leetion  of  the  Bankniptoy  Aot,  1861,  seenred  at  well  as  nnseenzed 
creditors  are  to  be  taken  into  the  aooount.    King  ▼.  Randall,  721. 

8.  Certifieaie,'] — A  certificate  giren  ander  s.  198  of  the  Bankraptcy  Act,  1861,  of  the  filing 
of  a  deed  under  s.  192  which  deed  has  been  held  to  be  roid,  affords  no  proieetioa  to  hail 
who  have  undertaken  to  render  the  debtor  in  the  Mayor's  Court,  London.  Hdtncmr. 
Jewell,  665. 

Sale  of  "  Book'dehtM"  under  24  d-  25  Viet.  e.  134,  «.  187. 

9.  "  Book-debts  "  in  the  24  A  25  Vict  c  134,  s.  137,  are  such  debU  accruing  in  the  ordi- 
nary course  of  a  man's  trade  as  are  usually  entered  in  the  trade-books.  Shipley  r.  Jlar- 
ekall,  566. 

10.  A.,  who  carried  on  the  business  of  a  saddler,  and  had  also  been  in  the  habit  of  buying 
and  selling  copyrights  of  newspapers  (haying  had  seren  or  eight  transactions  of  the  kind 
within  three  years),  beoame  bankrupt.  He  afterwards  purchased  from  the  assignees,  under 
the  137th  section  of  the  Bankruptcy  Ael»  1861,  all  the  outstanding  "book-dehte"  due  to  bis 
estate.  Prior  to  his  bankruptcy  he  had  by  an  agnament  in  writing  eontraeted  to  sell  to 
B.  the  copyright  of  a  certain  newspaper  and  the  back  niimbfs,  the  purchase-money  to  be 
paid  by  certain  instalments,  of  which  2272.  lOe.  remained  unpaM  wk  the  time  of  A.'s 
bankruptcy.  The  agreement  contained  n  stipulation  that  the  instalments  shoald  ba  secured 
by  a  mortgage  of  the  copyright  to  A.  No  entry  of  this  transaction  appeared  in  A.'s 
ordinary  trade-books ;  but  it  was  entered  in  li|s  "  diary :" — Held,  that  this  was  a  debt  which 
passed  by  a  sale  by  the  assignees  of  the  *'  book*debts"  due  to  the  bankrupt,  under  Ike 
137th  section,    lb, 

BILL  OF  EXCHANGE. 
Effect  of  Lichee  on  the  part  of  the  Holder, 

1.  A.  received  from  B.,  as  collateral  security  for  a  debt,  a  bill  drawn  by  C.  upon  B.,  and 
at  maturity  failed  to  present  it : — ^Held^ihat  A.'s  laches  made  the  bill  equiralent  to  payaMat 
as  between  A.  and  B.    Peaeoek  r.  Puredl,  728. 

Stamp,  where  payable  to  "  A,  B,  or  order," 

2.  A  check  drawn  payable  to  A.  B.  or  order,  on  demand,  is  a  bill  of  exchange  liable 
only  to  the  stamp-duty  of  Id,  imposed  by  the  16  A  17  Vict  c  59, — the  proriaions  of  the 
55  a.  3,  c.  184,  s.  13,  and  21  A  22  Vict.  c.  20,  being  applicable  only  to  drafts  payable  to 
bearer  on  demand :  consequently,  the  fact  of  such  an  instrument  being  post-dated  does  net 
render  it  iuTalid.     Whietler  r.  Foreter,  248. 

Right  of  Endorsee, 

3.  One  who  receives  a  bill  of  exchange  unendorsed  (though  for  ralne)  acquires  no  better 
title  under  it  than  the  person  from  whom  he  receives  it  himself  has.    76. 

4.  Where,  therefore,  A.  had  fraudulently  obtiuned  a  bill  (or  check  payable  to  order) 
from  B.,  and  handed  it  to  C.  in  satisfaction  of  a  bonH  fide  debt^  but  without  endersiog 
it»—Held,  that  C.  could  not  acquire  a  legal  title  to  sue  upon  the  instrument,  by  obtainiag 
A.'s  endorsement  after  he  had  received  notice  of  the  fraud.    76. 


BILL  OF  SALE. 

Addition  of  the  Aeeignor, 

One  who  up  to  and  at  the  time  of  the  execution  of  a  bill  of  sale  has  never  been  aetaally 
engaged  in  any  trade  or  occupation,  is  properly  described  therein  (or  in  the  affidavit  filed 
therewith)  as  a  "  gentleman."     Oray  r,  Jonee,  743. 

BIRKENHEAD  DOCKS,— 8ee  Crowk  Oraht. 

BOOK  DEBTS,--See  Bahkrupt,  9, 10. 

BUILDING  CONTRACT,— See  Cortract,  2. 

CARRIERS,— See  Railway  Compart. 

CERTIFICATE,— See  Barkrupt,  8.    Cortract,  2. 

CHECK,— See  Bill  op  Exchargr,  2,  3. 

CIRCUITY  OF  ACTION,— See  Plradiro,  2. 

COMMISSION,— See  Etibrkcr,  2.    Prircipal  and  Acibrt^  1. 

COMMON  CARRIERS,— See  Railway  Covpary,  1. 

COMPOSITION,— See  Barkrupt,  1-8. 

COMPROMISE,— See  Attorr»y,  2. 
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CONCEALMENT,— Sm  Surbtt. 

CONDITION,— See  Laxdlobd  axd  Txh art,  3.    Plbadih«|  1. 

CONDITION  PBECSDENT,— 8«o  AauBMur,  1. 

CONDITIONS  OF  SALS,— See  Auctioh,  2,  8.    . 

CONTRACT. 
CotutruetioH  of. 

1.  The  di^enduit  reeeirod  an  order  from  a  corretpondent  at  Bremen  to  parehaee  for  bim 
bar-iron  of  a  deeeription  known  there  as  S.  A  H.  crown  iron.  Upon  inqniry,  he  found 
that  the  firm  of  Snowden  A  Hopkine,  whose  mark  that  was,  had  ceased  to  exist,  and  had 
been  svoceeded  by  a  Arm  of  Hopkins  A  Co.  (the  plaintiff) :  and  he  accordingly,  through 
a  broker,  bought  of  the  plaintiiF  sixty-seren  tons  of  iron,  which  was  described  in  the 
bought  and  sold  notes  as  «8.  A  H.  (crown)  common  bars."  The  iron  when  tendered  was 
found  to  bear  the  mark  of  the  new  firm  "  H.  A  Co.,"  with  a  crown,  and  was  reacted  by 
the  defendant  In  an  action  for  refusing  to  accept  the  iron,  the  jury  found  that  the  mark 
"  8.  A  H."  was  not  a  material  part  of  the  bargain,  and  that  the  article  tendered  was  sub- 
stantially what  the  defendant  bargained  for : — Held,  that,  construing  the  contract  by  the 
surrounding  circumstances,  the  mark  S.  A  H.  might,  if  necessary,  be  rejected  as  falsa 
demonstratio,  and  that  the  contract  was  complied  with  by  the  tender  of  iron  marked  "  H. 
A  Co."    Hopkin$  r.  Hitekeock,  05. 

2.  Archittci^t  ewiiftcateJ] — Under  a  huilder's  contract,  certain  instalments  were  to  be 
paid  as  the  work  progressed,  and  the  balance  within  two  calendar  months  after  the  com- 
pletion of  the  contract,  "prorided  the  architect  should  haye  certified  that  the  whole  of  the 
work  had  been  done  to  his  satisfaction : " — Held,  that  it  was  not  necessary  that  the  archi- 
tect should  certify  tn  writing.    Bobertt  r.  Watkiiu,  592. 

CONTRIBUTION. 

To  Average  Loea, — See  Shippixs,  1,  2. 

COSTS. 

0/ preparing /or  Trial,  where  notice  of  Trial  not  given. 

1.  A  plaintiff*  is  not  i«  any  eate  entitled  to  the  costs  of  preparing  for  trial, — such  as 
instructions  for  brief,  drawing  and  copying  bricAi  and  documents,  and  adrising  on  eri- 
dence, — ^until  after  notice  of  trial;  and  that  eyen  though  the  defendant  has  obtained 
repeated  orders  for  time  to  plead  extending  down  to  fire  or  six  days  before  the  commission 
day  of  the  assise^  and  is  under  terms  to  take  short  notice  of  trial  or  such  notice  as  the 
plain tiif  can  giro.    Freeman  y.  Springkam,  197. 

Cauee  removed  by  Certiorari  from  tke  County-Court, 

2.  The  7ih  of  the  directions  to  the  taxing  masters,  of  Hilary  Term,  1853,  does  not  apply 
to  an  action  commenced  in  a  county-court,  and  remoyed  by  certiorari  to  a  superior  court. 
Perry  y.  Bennett,  402. 

3.  The  plaintiif  in  such  a  case,  therefore,  is  entitled  to  costs  on  the  higher  scale,  though 
he  recoyers  less  than  202.    76. 

Cbncurrent  Juriediction, 

4.  The  fact  of  one  item  in  a  tradesman's  bill  being  separated  from  the  rest  by  an  interyal 
of  teveral  yeare,  does  not  preyent  its  operating  (if  accruing  within  the  jurisdiction  of  the 
county-court  within  which  the  defendant  dwells)  to  take  the  case  out  of  the  concurrent 
jurisdiction  clause  of  the  0  A  10  Vict  e.  95.     Copeman  y.  Jfart,  731. 

Under  the  51«<  and  b2d  eectiont  of  the  Lande  Clauete  Coneolidation  Act,  1845,— See  Railway 

COXPAHT,  0-8. 
Security /or, — See  Practzcb,  8. 

COUNTY-COURT. 

Coete  of  Cauee  removed  from,  by  Certiorari, — See  Costs,  4. 

COVENANT. 
Implied, — See  Aobxbxent,  2. 

CROWN. 
Prerogative  of, — See  Pbtition  of  Riodt. 

CROWN  GRANT. 
Validity  of. 

In  1830,  the  plaintifT  obtained  from  the  Crown  a  grant  in  fee-simple  of  certain  lands  in 
the  county  of  Chester.  In  1853,  the  Birkenhead  Docks  commiMionars  obtained  from  the 
commissioners  of  woods  and  forests  a  conyeyance  of  the  same  lands,  upon  which,  under 
the  sanction  of  yarions  acts  of  parliament  (to  some  of  which  the  plaintiff'  was  an  assenting 
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CROWN  GRANT. 

Validity  of  {eontinwd), 

arty),  the  dook  oommissioners  prooMded  to  constnict  docks  and  other  public  works.  la 
1855,  all  the  rights  and  priTlleges  of  the  Birkenhead  Docks  commissioners  were  by  act  of 
parliament  transferred  to  and  Tested  in  the  corporation  of  Liverpool,  and,  by  sabteqnent 
acts  of  parliament,  from  the  corporation  to  the  Lirerpool  Dock  commissioners,  and  olti- 
mately  to  the  defendants  the  Mersey  Docks  and  Harbour  Board : — Held,  that  the  eoBvej- 
anee  of  1853  could  not  direst  the  estate  which  had  vested  in  the  pluntiff  under  the  grant 
of  1830;  and  that  the  subsequent  acts  of  parliament  created  no  statutable  title  either  in 
the  dock  commissioners  or  in  the  defendants.  Vyner  r.  Th€  Mtney  Iheka  and  Harhov 
Board,  753. 

CUSTOM,— See  Pbofit  a  Fbbxdbe. 

DAMAGES. 

Measure  o/,— See  Infaht,  8,  5. 

DEED. 

What  a  9uffieitni  JDelivery  o/,— See  IirsURAKCX,  1. 

DEED  OF  ARRANGEMENT,— See  Bahkrupt,  1-9. 

t    DISTRESS. 
How  made. 

An  entry  for  the  purpose  of  making  a  distress  through  a  window  which  is  fastened  by 
means  of  a  hasp,  is  not  lawfuL    Hancock  t.  Auttin,  634. 

EASEMENT,— See  Wat. 

EASTER  HOLIDAYS. 
Time /or  appearing. 

A  specially  endorsed  writ  under  the  25th  section  of  the  Common  Law  Procedure  Act, 
1352,  was  served  upon  the  defendant  on  Friday,  the  27th  of  March ;  consequently  the  eight 
days  for  entering  an  appearance  expired  on  Friday,  the  3d  of  ApriL  Thai  day  being  Good 
Friday, — Held,  that  the  defendant  was  not  bound  to  enter  an  appearance  until  the  follow* 
iog  Wednesday.    Mum/ord  v.  Hitchcockt,  361. 

ENGRAVINGS. 
Pirtxcy  of, — See  Piracy. 

EVIDENCE. 

Secondary  Evidence,  where  admiBsible. 

1.  To  justify  the  reception  of  secondary  evidence  of  an  agreement,  it  was  prored  that 
A.,  in  whose  possession  it  was,  on  landing  at  New  York,  was  arrested  on  suspicion  of  being 
the  bearer  of  secessionist  despatches,  and  deprived  of  all  his  papers  (amongst  which  was 
the  agreement  in  question,  which  had  reference  to  shipments  in  this  country  of  goods  intend- 
ed to  run  the  blockade  at  Charleston) ;  that  all  were  subsequently  restored  to  him  except 
the  agreement;  and  that,  on  his  making  inquiry  for  it  of  the  agents  of  the  federal  goven- 
ment  at  New  York,  he  was  told  that  it  had  been  sent  to  Washington,  the  seat  of  govern- 
ment :— Held,  that  it  was  sufficiently  shown  that  reasonable  elForts  had  been  made  to 
procure  the  original  agreement,  and  that  therefore  a  copy  was  properly  received  in  evidence. 
Quitter  v.  Joru,  747. 

Bfandamue/or  Examination  of  Witneeeee  in  the  Coloniee, 

2.  A  mandamus  will  not  in  general  be  granted  for  the  examination  of  witnesses  in  one 
of  the  British  colonies,  where  the  same  end  may  be  attained  by  the  less  expensive  and  Ie»s 
dilatory  proceeding  by  commission.    Farnioorth  v.  Hyde,  719 

EXCURSION  TRAINS,— See  Railway  Company,  2,  8. 

FACTOR,— See  Priiccipal  asd  Aqert. 

FELONY,— See  Ihfaxt,  4,  5. 

FISHERY,— See  Salmon  Fishery. 

FRAUDULENT  CONCEALMENT,— See  Surbty. 

GAME. 

Treepate  in  pureuH  of,  under  1  <fe  2  W.  4,  c.  32.     . 

1.  Firing  at  game  firom  a  highway  is  a  trespass  in  pursuit  of  game  within  the  1  A  2  W. 
4,  c.  82.    Mayhew,  app.,  Wardley,  resp.,  550. 

2.  And,  where  two  persons  are  jointly  engaged  in  the  unlawful  act,  they  may  be  sever- 
ally convicted  thereof.    /6. 
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OBKTLBMAK,— See  Bill  of  Salb. 

GOOD-WILL. 
Sale  of, — See  AansMirr,  2 

HAKDICBAFTSMBN,— See  Maitm  av»  Sutaitt. 

HOLIDAYS, — See  Kaitib  Holidays. 

HOBSB  EXBBCISE,->See  Ihfaxt,  1, 1 

HUSBAND  AKD  WIFB. 

Liability  of  HuBhwud/or  Ktcemarif  mpplied  to  lAc  Wife. 

Where  a  hasbttad  by  hia  oraeltj  eorapek  bft  wilb  te  live  apart  ttom.  him,  he  is  liable 
apon  eontraeti  made  by  her  for  aeeeisaries,  BotirithiUBdiBg  ehe  la  fMt  reeeiree  from  him 
an  allowance  whioh  U  fband  bj  the  Jury  te  be  Lumfteienky  regard  being  had  to  his  means 
and  position  in  lilb.    Baker  y.  Sampeon,  $8S. 

IMPLIED  COVENANT,— See  Aorkembitt,  2. 

INFANT. 

Liability  for  Jftect«aW«t. 

1.  An  infant,— a  Cambridge  under-gradaate,— hired  a  mare  for  a  ride  along  the  road, 
being  expressly  told  that  she  was  not  tt  for  leaping.  The  mare  was  pnt  te  a  fenee,  and  in 
taking  it  fell  open  a  stake  and  was  so  i^jared  that  she  died : — Held,  that  the  infant  wss 
guilty  of  an  aeUonable  wron^  and  tberefere  liable  irrespeetiTe  of  the  question  of  neoessa- 
riea.    Barnard,  app.,  BaggtM,  resp.,  4b. 

2.  Whether  horse-ezereise  is  per  se  a  neeessary  for  an  Influit  in  that  position, — qmmre,   Tb. 
S.  The  nature  and  extent  of  the  Uabllity  of  an  infhiit  or  a  married  woman  cannot  be 

changed  by  suing  ex  deUeto  In  respect  of  a  claim  arising  on  a  contract :  per  Byles,  J.  /6. 
Ptrwaal  Buponnbiliijf  of, /or  a  Crimiaml  AaL 

4k  An  infant  under  the  age  of  seren  yean  eaanot  incur  the  guilt  of  felony.  Marth  r. 
Loader,  535. 

5.  The  defendant  caught  a  child  in  the  act  of  steeling  a  piece  of  wood  Arom  his  premises, 
and  gaye  him  into  custody.  The  child  was  dbcfaai^ged  by  the  magistrate  on  the  ground 
that  he  was  under  the  age  of  responsibility ;  and  he  afterwards  by  his  next  friend  brought 
an  action  against  the  defendant  for  false  imprisonment  t'^Held,  that  a  plea  of  felony  was 
BO  answer  to  the  action ;  and,  the  jury  haying  giyen  him  20/.  damages,  the  court  declined 
to  interfere  on  the  grooad  of  excess,    lb, 

INSPECTION  OF  DOCUMENTS,<-See  Practicx,  4-7. 

INSUBANCB. 
JMiwerjf  of  Pcliejf. 

1.  One  L.,  an  insurance-broker,  as  agent  for  the  plaintift,  gare  instructions  for  a  policy 
of  2000/.  on  the  ship  Leonidas  belonging  to  the  plaintitfe,  to  be  prepared  by  the  defend* 
ants,  aa  inoorporated  Insuranee  eompaay.  Before  the  policy  was  ready,  the  plaintiffs 
changed  their  minds,  and  directed  L.  to  effect  a  policy  for  1000/.  instead  of  2000/.,  and 
upon  somewhat  different  terms.  L.  aeeordingly  deliyered  a  second  slip  to  the  company, 
pursuant  to  the  last  instructioBS,  and  was  debited  by  them  with  the  premium  in  the  usual 
way,  the  amount  of  which  healterwards  receiyed  from  the  plalntiffk.  A  policy  for  1000/. 
was  theteupOB,  pnrSuaBt  to  the  practice  of  insurance  companies,  filled  up  by  the  cempany 
and  duly  executed  and  sealed  hj  two  directors,  and  retained  by  the  eompany  until  oalled 
for  by  the  assured  or  their  broker.  On  the  premium  becoming  due  from  L.  to  the  oompany, 
a  debit-note  was  handed  to  one  of  L.'s  clerks,  with  a  demand  of  payment;  whereupon  the 
clerk  said  that  H  was  a  mistake,  and  that  the  insurance  on  the  Leonidas  had  been  cancelled. 
A  second  messenger  was  sent  from  the  company's  ofice,  with  the  policy  executed,  to  show 
that  such  aa  iBSuraace  had  beea  eflBbcted ;  but  L.'s  clerk  pecslstlag  that  it  bad  beea  done 
la  mistake,  the  messeager  took  back  the  policy ;  aad  on  tiie  same  day  L.'s  clerk  called  at 
the  oifice  of  the  company,  and  requested  that  the  policy  might  be  caneeHcd,  and  thereupon 
the  following  memorandum  was  endorsed  upon  it  and  signed  by  the  two  direeters,—^  Set- 
tled aretum  of  the  whole  premium  on  the  within  policy,  and  cancelled  this  insurance,  no 
risk  attaching  thereto."  The  Leonidas  being  afterwards  lost,  the  plaintiffs  repudiated  the 
eancellation  of  the  policy,  which  it  waa  admitted  was  done  without  their  knowledge  and 
consents  and  brought  an  action  on  the  policy  :^-Held,  in  the  Exchequer  Chamber,  by  Pol- 
lock, 0.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B.,*-aiBnning  the  judgment  of  the 
court  below,— that  there  had  never  beea  any  deliyery  of  the  policy  by  the  eompany  so  as 
to  constitute  a  complete  contract  between  them  and  the  plaintiffs, — Blackburn,  J.,  aad 
Mellor,  J.,  dlsseniiBig.    Xmios  y.  Wiekham,  435. 
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INSURANCE. 

[Broker — "Signed,  teaUd,  and  delivered" — Retaining  poeeeeeion  of  Deed, 

1*.  A  policy  of  inraranco  purported  to  be  ''signed,  sealed,  and  deliyered"  by  two  of  tb« 
directors  of  an  insurance  company  in  the  presence  of  their  secretary,  and  according  to  the 
'  powers  Tested  in  the  directors  by  the  deed  of  settlement  of  the  company.  This  statNac&t 
was  taken,  as  against  the  company,  to  be  eonclnsiye  that  it  was  not  only  dnly  signed  and 
sealed,  but  also  duly  delirered.  A  policy  "  signed,  sealed,  and  delivered,"  is  complete  and 
binding  as  against  the  party  ezecnting  it,  thoagh,  in  fac^  it  remains  in  his  pofeeseion, 
unless  there  is  some  particular  act  required  to  be  done  by  the  other  party  to  declare  bis 
adopUon  of  it  It  is  not  necessary  that  the  assured  should  formally  accept  or  take  away  a 
policy  in  order  to  make  the  deliTcry  obmpleteu  After  the  broker  had  prepared  a  slip,  sad 
the  proposed  insurer  had  accepted  it,  and  had  prepared  a  policy  in  aeeordanca  wiih  it,  a 
desire  was  expressed  by  bim,  and  assented  to  by  the  underwriter,  that  the  policy  shonld 
be  cancelled,  on  which  a  cancellation  was  in  form  effected : — Held,  that  this  waa  not  cfisctual 
as  to  the  assured,  who  had  not,  in  fact,  giren  the  broker  any  authority  to  cancel  the 
policy.  Per  Lobd  Cbarwobth  : — It  is  no  part  of  the  ordinary  duty  or  power  of  a  broker 
to  cancel  agreements  once  ralidly  and  completely  entered  into.  A.,  a  broker,  waa  instmeted 
to  effect  for  B.,  a  shipowner,  an  insurance  on  a  ship.  A.  gare  a  slip  to  C.  (the  authorised 
representatiTC  of  an  insurance  company),  which  was  accepted,  and  a  policy  prepared 
accordingly.  When  the  policy  (with  the  account  debiting  A.  with  the  premium)  waa  sent 
to  A.'s  office,  **  duly  signed,  sealed,  and  deliTered,"  his  clerk  said  there  had  been  a  mistake, 
that  the  policy  ought  not  to  hare  gone  forward,  and  that  there  was  no  premium  due.  This 
was  repeated  by  another  clerk  of  A.,  who  came  to  C.'s  office  for  that  purpose,  and  requested 
the  cancellation  of  the  policy.  C.  acted  on  these  representations  (which,  howerer,  had 
been  made  by  A«'s  clerks  without  any  authority  from  B.,  the  shipowner),  and  eaaeeBed  the 
policy,  but  charged  A.  with  the  stamp  duty  paid,  and  gave  the  policy  to  A.  to  enable  bin, 
if  possible,  to  get  a  return  of  the  stamp  duty  on  it  The  ship  was  lost,  and  B.  made  his 
claim  for  the  loss ; — Held,  that  the  circumstances  were  snftcient  to  show  an  execution  and 
deliyery  of  th'e  policy,  and  that  the  unauthorised  act  of  A.  afforded  no  answer  to  the  daim. 
Xenoe  t.  Wiekkam,  H.  of  L.,  801.] 
On  Ship  tear  ranted  "free  from  Capiuref  ^c,  and  from  ati  Comeequeneee  of  HoeiUitieey*  dx^ 

2.  Goods  consisting  of  6500  bags  of  coffee,  Yalued  at  25,000^,  on  board  the  ship  Linwood, 
were  insured  on  a  Toyage  from  Rio  do  Janeiro  to  New  Orleans,  and  thence  to  New  York ; 
the  policy  containing  the  following  warranty, — **  Warranted  free  from  capture,  seiaar^  and 
detention,  and  all  the  consequences  thereof  or  of  any  attempt  thereat,  and  free  from  all 
coHtequeucei  of  koetiiitiee,  riots,  or  commotions."  At  the  time  of  the  ship's  departure  from 
Rio,  the  Northern  States  of  America  (called  **  federals ")  were  at  war  with  the  Southern 
States  (called  "confederates").  The  ship  was  a  federal  ship:  the  cargo  the  property  of 
neutrals.  On  his  voyage  from  New  Orleans  to  New  York,  the  master  of  the  Linwood,  b«ag 
out  of  his  reckoning,  and  supposing  that  he  had  passed  Cape  Hatteras,  a  dangerous  head- 
land on  the  coast  of  North  Carolina,  instead  of  keeping  his  course  N.  N.  B.,  changed  it  to 
W.,  and  consequently  went  on  shore  about  ten  miles  south  of  the  Cape,  without  any  possi- 
bility of  getting  off  again.  It  appeared  that  until  recently  a  light  had  always  been  kept 
burning  at  Cape  Hatteras,  which  in  ordinary  weather  was  yisible  at  a  distance  of  firom  20 
to  SO  miles ;  but  that,  North  Carolina  being  at  this  time  in  the  possession  of  the  confeder- 
ates, they  had  extinguished  the  light  for  the  purpose  of  harassing  the  federal  shippiag. 
The  Linwood  being  thus  on  shore  a  short  distance  from  the  land,  the  confederate  officers 
came  off  to  her  and  took  the  captain  and  his  papers  on  shore,  and  detained  him  and  ulti- 
mately the  rest  of  the  crew  on  shore  as  prisoners.  The  wreck  took  place  on  the  17th  of 
July.  On  the  18th,  the  weather  was  rough,  and  nothing  oould  be  done.  But,  on  the  19th, 
certain  persons  called  "  wreckers  "  or  "  salvors  "  (officers  appointed  by  the  federal  govern- 
ment for  that  purpose)  came  down  and  got  160  bags  of  ooffee  on  shore  (apparently) 
undamaged :  and  it  was  proved  that  they  might  have  got  on  shore  1000  more,  but  for  the 
interference  of  the  confederate  troops,  who  wanted  to  obtain  the  cargo  for  themselTea.  Oa 
the  20th,  the  weather  becoming  again  boisterous,  the  ship  broke  up,  and  all  the  cargo  on 
board  waa  lost: — Held,  that,  under  these  cirenmstanees,  the  Insurers  were  UaUe  as  for  a 
partial  loss  in  respect  of  the  ooffse  which  remained  on  board  incapable  of  being  saved, — 
the  proanmate  cause  of  the  loss  being  a  peril  of  the  sea,  and  not  the  hostile  act  of  the  con- 
federate troops  in  extinguishing  the  light ;  but  that,  as  to  much  of  the  cargo  as  was  aetnaDy 
saved,  and  as  to  that  which  would  have  been  saved  but  for  the  interference  of  the  treopv, 
this  was  a  loss  by  a  « consequence  of  hostilities"  within  the  warraatj,  and  for  tbia  the 
insurers  were  not  liable.    lonidee  v.  The  Unieereed  Marine  Inemrmnoe  Company,  25f  • 
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JOINT  STOCK  COMPANY. 

Scirt/aeiat  againtt  a  Skareholdtr. 

1.  The  eonrt  will  noi  grant  a  rule  (nnder  the  8  A  9  Viot  e.  16,  a.  86)  for  a  leire  faeias 
agftiost  a  party  aa  a  shareholder  in  a  joint-itoek  eompany,  npOn  a  Judgment  obtained 
against  the  eompany,  unless  the  affldavits  disclose  reasonable  gronnds  for  belioTing  that 
the  party  sought  to  be  charged  is  a  shareholder.  The  fact  of  his  haTlng  applied  for  and 
reoeired  an  allotment  of  shares,  and  paid  a  deposit  thereon,  is  not  enough.  Edward*  ▼. 
Tk»  Kilkmnjf  and  Qr§at  SoMtkem  and  WMtem  Bailwap  Company,  626. 

3.  The  court  will  not  allow  a  soi.  fa.  to  go  against  one  as  a  shareholder  in  a  Joint-stock 
company  unless  reasonably  satisfied  that  he  actually  »•  a  shareholder.  Mather  y.  The 
National  Auuraue*  and  InvtttwtMt  AMotiatian; — Ae  Mtmrjf  Olark,  676. 

3.  Quart,  whether  a  scL  fik  can  be  granted  to  one  who  from  the  eonstilntion  of  the  aeso- 
eiation  is  a  partner  therein.    lb. 

LACHBS,— See  Bill  or  Bxchaxqi,  1. 

LANDLORD  AND  TENANT.  ^ 

Snhjtet  o/DtmUt, 

1.  The  owner  of  a  factory  consisting  of  sereral  rooms  was  In  the  habit  of  letting  "  stand- 
ings" therein  for  lace-machines,  himself  supplying  the  power  for  working  them,  there  being 
no  demise  of  the  room : — Held,  that  the  weekly  payments  could  not  be  distrained  for  as 
«  rent"    Hancock  ▼.  AutHn,  684. 

Entry  to  Dictrain, 

2.  An  entry  for  the  purpose  of  making  a  distress  through  a  window  which  is  fastened 
by  means  of  a  hasp,  is  not  lawfuL    Haneodk  r.  iliitfin,  634. 

Conctruetion  of  Agreement, 

3.  Held,  that  the  following  words  in  an  agreement  for  letting  do  not  ereate  a  condition, 
— "  The  said  A.  (the  tenant)  hereby  agrees  that  he  will  not  underlet  the  said  premises 
without  the  eonsent  in  writing  of  the  landlord."    Shaw  t.  Cojfin,  372. 

And  see  Mktropolitax  Buildiho  Act. 

LETTBRS-PATBNT. 

}Vhat  the  eubfeet  of  a  PatenU 

Tubular  boilers  for  horticultural  buildings  had  formerly  been  cast  In  sereral  piecesi— a 
hollow  ring  with  holes  or  sockets  therein  for  the  top  and  bottom,  the  sides  being  composed 
of  Tcrtical  tubes  east  separately,  which  were  afterwards  fastened  into  the  sockets  of  the 
rings  by  means  of  iron  cement  The  plaintiff  took  out  a  patent  for  "  an  ImproTcment  in 
the  manufacture  of  east  tubular  boilers,"  which  ImproTemcnt  (found  by  the  jury  to  be  a 
useful  and  beneficial  one)  consisted  In  casting  the  whole  boiler  in  one  piece : — Held  by  the 
Bzchequer  Chamber, — affirming  the  Judgment  of  the  court  below, — that  this  was  not  *' 
subJMt  of  a  patent    Ormeon  r.  Clarke,  475. 

LIGHT. 
Extinction  ^,~Se6  IxBVRAVCB,  2. 

LIYB&POOL  DOCK  ACTS,— See  Cbowm  Obaxt. 

LUOGAQB,— See  Railway  Coxpaht,  2,  8. 

MALICIOUS  ARREST. 

On  Proceee  e^ftermarde  eet  aeide. 

Upon  a  ehange  of  solicitors  in  certain  suits  in  equity,  an  order  was  made  by  the  Master 
of  the  Rolls  requiring  the  former  solicitor  to  hand  oyer  to  the  newly-appointed  solicitor  all 
papers  and  documents  in  his  possession,  custody,  or  power  relating  to  the  suits.  Some 
of  the  papers  were  in  the  hands  of  eounsel,  and  others  in  the  hands  of  a  law-stationer,  who 
lespectively  claimed  liens  thereon  for  their  fees  and  charges ;  and  the  solicitor,  alleging 
that  his  client  had  undertaken  to  proride  ftinds  for  fees  and  disbursements,  but  had  failed 
to  do  so,  was  eonsequently  unable  to  comply  with  the  order  as  to  them.  The  newly- 
appointed  solicitor,  upon  an  aflldavlt  alleging  the  neglect  to  obey  the  order,  but  not  men- 
tioning the  excuse  set  up,  obtained  from  the  clerk  of  the  records  and  writs  a  writ  of 
attaehment,  under  which  Uie  former  solicitor  (already  in  custody  for  debt)  was  detained. 
An  application  haring  been  flruitlessly  made  to  the  Master  of  the  Rolls  to  set  aside  the 
attachment,  upon  a  statement  of  all  the  flicts,  the  former  solicitor  appealed  to  the  Lords 
Justices,  who  rcTersed  the  decision  of  the  Master  of  the  Rolls,  with  costs,  and  ordered  the 
writ  to  be  set  aside,  and  the  solicitor  discharged  tnm  custody :— Held,  that  neither  the 
solicitor  who  so  sued  out  the  attachment  nor  the  client  was  liable  In  trespass.  Williame 
T.  Smith,  696. 

MANDAMUS,— See  Btidxjici,  2. 
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MASTER. 
Bt/trmkf  to,  undt  tk*  i2d  MdioM  o/  th€  Landi  CIou$m  Cotuoiidation  Act,  1845, — 6«6  Raii.- 
WAT  CoMPAvr,  7, 1 

HASTBR  AKD  8BRTANT. 

ITAtf  tfw  «« JSTtfMlfera/rMNm  or  AnijUtrf*  witUn  fA«  4  0.  4|  e.  S4,  *.  S. 

Att  iron-ihlp-biiUdef  oofitM^toa  In  wrttiAg  tHtii  felt  Ikfiled  tiiadierilMAMi  to  |Aite  a 
TMsel,  thej  agtfMtnf  exdvtlt^ly  to  wtft  \Aik  nlj«Bt  to  tlie  tvlM  iad  fegalattoili  ^  tkt 
yttdy  Mid  io  MMMt  the  wfcolo  of  Che  iklllod  iad  untkilM  laWiir  reqsiiitto  to  taHnptote  tk« 
•■tin  bull  of  die  TMtol,  of  tho  boot  irofkm*ftihlp  sad  to  tho  ontlro  ntMhottott  «f  tbtir 
•mployor  (tbey  omployiiilf  and  paying  aneb  akflled  and  nnikiUed  aiaialaati  ns  might  be 
raqnidta  to  eoiBpl«ta  the  ▼aiaol  tritb  all  dotpatob),  and  to  bo  paid  61.  per  ton  tor  tbe  voik 
80  dona  by  them :— Held,  that  the  eontractlng  partial  were  **  bandietoftaitten  or  nrtlieBii,'' 
within  the  meaning  of  the  4  G.  4,  o.  84,  a.  8.    Lawrtnf,  app.,  Tttdd^  reap.,  6S4. 

MEDICAL  PRACTITIONER. 

Jiegi§tratiom  mder  21  A  22  Vict,  0.  98. 

1.  A  medioal  practitioner  ia  entitled  to  maintain  an  aotion  for  attendaneea  and  mediciM^ 
though  not  regiatered  at  the  time  of  anch  attendanee  ander  the  21  A  22  Viet.  o.  98 :  it  is 
eooagh  \i  he  appeara  to  i>e  duly  regiatered  at  the  time  of  the  triaL    Turner  t.  Beynall,  828. 

i.  And,  where  a  boaineu  ia  carried  on  by  two  partoera,  one  of  whom  ia  tegtatand  aa  a 
aurgeon  and  apotheoary,  and  the  other  aa  a  anrgeon  only,  ihia  ia  no  anawer  to  a  joint  dain 
for  atteadaaceo  and  medieine  aappUed  in  both  oapaeitiea.    Jh, 

3tmbU, — ^per  Erie,  C.  J., — that  it  would  be  enough  if  oae  member  of  the  txm  oaly  had 
beea  regiatered.    lb, 

MlkMORANDUM. 
^aMii'«  CoUfUti, 
George  Storia  Vbnible*,  484. 

MERSEY  DOCKS,— See  Caowx  GaiHT. 

METROPOLIS  LOCAL  MANAGEMENT  ACT. 
Biffki  of  Lotal  Board  to  demoluh  Premi9o$  at  to  which  due  Kotiet  not  given  under  tAe  iSFatate. 
The  76th  aeetion  of  the  Metropolia  Local  Management  Act»  18  A  19  Viet*  0. 120,  empoven 
the  diatriet  board  to  alter  or  demoliah  a  houae,  where  the  builder  baa  negleeted  to^give 
notice  of  hia  intention  to  build  aerea  daya  before  proceeding  to  lay  or  dig  the  foandatioay— 
Held,  that  thia  doea  not  empower  them  to  demoliah  the  buildings  without  flrat  giring  the 
party  guilty  of  the  omiaaion  an  opportunity  of  being  heard  |  an<i  that  tlM  211th  aectioa. 
Which  gi?ea  an  bppeal  to  the  Metropolitan  board  of  worka,  doea  not  prevent  the  builder  or 
owner  of  the  premiaea  iTrom  auing  them  for  ao  doing.  Cooper  r.  fke  Board  of  Workefer 
the  Wandewortk  J}ietrict,  ISO. 

MLTROPOLITAN  BUILDING  ACT. 

.Recovery  by  Tenant  ofMonegefor  wkiek  kie  Landlord  if  liable  ae  "Adjoining  Owner," 
A  tenant  who  baa  been  compelled  by  the  '<  building  owner*^  to  pay  the  proportieo  of  the 
ezpenaea  of  a  party'wall  or  atruoture  which  waa  payable  under  the  Metropolitan  BidMiag 
Act,  1856,  by  hia  landlord,  the  "  adjoining  owner,"  may  maintidn  an  action  agaiaat  the 
latter  to  recover  the  aum  ao  paid,  and  ia  not  bound  (though  entitled)  to  dednet  it  frati  leat 
due  or  accruing  due.    Barle  t.  Maugkam,  626. 

illLL-DAMi— See  Salkoh  t'laainT. 

MINE,— See  Piatirivtni*. 

MONET  HAD  AND  RECElVlSD,— See  Railway  Compakt,  1. 

NECESSARIES,— See  HusBAirn  Aim  Iftra.    IirrAUT,  1-8. 

NEGLIGENCE. 
/»  towing  a  Vettel, 

The  plaintlfia'  reaael,  whilat  being  towed  into  a  harbour  by  a  ateam-tog,  g6t  agreuad, 
and  the  defendanta'  veasel,  which  waa  being  towed  in  at  the  aame  time  by  the  aame  tag, 
astern  of  the  plaintiffa'  yeaael,  without  any  aetiye  default  on  the  defendanta*  part^  atnck 
and  damaged  the  plaintiffs'  yeaael : — Held,  no  OTidenoe  to  go  to  a  jury  of  negligence  lor 
which  the  defendanta  were  liable.  Barrit,  app.,  Anderton,  reap.,  499. 
And  See  AnoRHar,  2.    Railway  Cokpant,  4. 

NEW  TRIAL. 

Time  for  mooing  for,— B%o  PaACTica,  9. 

PARTIAL  LOSS,— See  Ikburahcb,  2. 
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PARTNERSHIP. 

What  eomiUutta  a  Partnertkip  in  a  Jfinc. 

The  defendant  ftdyftnoed  money  to  one  G.,  who  was  engaged  in  getting  up  a  company  to 
work  a  mine  in  CornwaUi  receiving  ai  a  security  a  deposit  of  250  Shares  in  th^  mine,  with 
an  option  to  take  the  shares  in  satisfaction  pro  tanto,  such  option  to  be  declared  within 
fourteen  daya.  The  defendant  neyer  did  in  terms  declare  his  option  to  aoeept  the  shares : 
but  he  went  down  to  the  mine,  made  inquiries  and  obtained  reports  bj  to  the  condition  and 
prospects  of  the  mine  and  as  to  the  cost  of  an  engine  to  be  used  there,  and  on  one  occasion 
assisted  in  paying  the  miners'  wages :  he  also  permitted  the  captain  of  the  mine,  without 
contradiction,  to  represent  him  as  a  capitalist  from  London  who  had  a  large  interest  in  the 
mine^  and  intended  to  work  it  rigorously.  In  an  action  by  a  person  who  had  supplied 
goods  to  the  mine  upon  the  faith  of  representations  by  the  captain  that  the* mine  was  being 
worked  by  a  person  of  substance  whose  name  he  was  not  authorised  to  give, — Held,  that 
the  aboTc  was  cTidence  from  which  the  jury  were  warranted  in  inferring  that  the  defendant 
was  a  partner,  although  hii  name  was  never  mentioned, — personal  identification  being 
sufficient.    Mt^rtyn  r.  Qray,  324. 

PABSKNOERS^  LU€l43AaE,-4(ee  Rixlwit  Comfimt,  2,  3. 

PATENTy^See  Lbttvm-Patsvt. 

PETITION  OP  RIGHT. 
RigkU  of  <&•  Crown  a«  to  JOouhU  PUading,  Ae, 

1.  It  it' competent  to  the  Grown  (without  leare)  to  plead  and  demur  to  a  petition  of  right 
under  the  23  k  24  Vict  e.  84> — there  being  nothing  in  that  statute  to  take  away  the  pre- 
rogative right  of  the  Crown  to  plead  double.    Tohin  t.  Tk»  Queen,  606. 

2.  And  the  whole  of  the  allegaUons  in  the  petition  may  be  put  in  issue  by  a  general 
traversfl^ — though,  $emhU  that  the  court  might  interfere  to  prevent  the  suppliant  from  being 
pr^udiced  by  an  embarrassing  plea.    lb. 

PHOTOGRAPHT. 
Piruey  of  Engravinga,  Ac,  by  meaM  of, — See  Piracy. 

PIRACT. 
Of  Engravinge  by  meane  of  Phoiograpkg, 

The  piracy  of  a  picture  or  engraving  by  the  process  of  photography,  or  by  any  other 
process  mechanical  or  otherwise  whereby  copies  may  be  indefinitely  multiplied,  is  within 
the  statutes  (8  G.  2,  e.  13, 7  G.  3,  o.  88,  and  17  G.  8,  c.  67)  for  the  protection  of  artists  and 
mi^vers.    QamftaH  v.  Bull,  806. 

PLEADING. 
Pleat  in  Bar,  y 

1.  To  an  action  by  a  ship-owner  against  a  shipper  of  goods  to  reeover  his  proportion  of 
average  loss,  the  defendant  pleaded  that  his  promise  wap  sul^eot  to  a  condition,  vis.,  that 
the  ship  WBJ  seaworthy  at  the  commencement  of  the  voyage,  and  that  she  was  not  then 
seaworthy : — Held,  a  bad  plea.    Sokloet  v.  Heriot,  60. 

2.  He  further  pleaded,  that  there  iiever  wa«  any  express  promise  to  the  effect  in  the 
deelaration  mentioned ;  that  the  ship  was  unseaworthy  at  the  oommeneement  of  the  voyage  ; 
and  that  the  average  loss  was  occasioned  and  arose  from  and  in  eonsequence  of  such 
unseaworthiness  :~Held,  a  good  plea,  inaamuch  as  it  showed  that  the  plaintllPs  actionable 
negligence  and  miioondnct  produced  the  very  damage  for  which  he  sought  to  lecover  con- 
tribution from  the  defendants;  lAd  (probably)  also  on  the  ground  of  avoidaaoe  of  circuity 
of  adbn.    lb, 

Jn  PeUdom  rf  BigU  und^  28  A  24  Viet,  e.  84,-^Se0  Pinnoii  or  Risbt. 

POACHING,— See  Game. 

PRAOTICE. 
Eaeter  Holidaye, 

1.  A  specially  endorsed  writ  under  the  26th  section  of  the  Comitton  Law  Procedure  Aef, 
1852,  was  served  upon  the  defendant  on  Friday,  the  27th  of  MarA ;  consequently  the  eight 
days  for  entering  an  appearance  expired  on  Friday,  the  8d  of  April.  That  day  being  Good 
Friday, — Held,  that  the  defendant  was  not  bound  to  enter  m  appearance  until  the  follow- 
ing Wednesday.    Mumford  r.  Hitokeoeke,  851. 

Interrogatoriee  under  17  A  18  VieL  e,  126,  t.  61. 

2.  In  ejeetmenul-^k  defendant  in  ^^ectment  is  not  wiChont  showing  special  circumstances 
entitled  to  interrogate  the  plaintiff  (under  s.  61  of  the  Common  Lap  PxQcednre  Act,  1364), 
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PRACTICB. 
Interrogatoriet  under  17  S  18  Viet,  e,  125,  t.  51  (continued), 
M  to  the  nature  of  the  title  upon  which  he  relies ;  bat  he  will  be  allowed  to  do  so  where 
he  has  been  long  in  possession,  and  is  altogetiier  ignorant  of  the  nature  of  the  case  he  is 
called  upon  to  meet.    Stoate  r.  Hew,  209. 

3.  In  tlander,] — In  an  action  for  slander,  the  court  refused  to  allow  the  following  interroga- 
tories to  be  administered  to  the  defendant, — 

"  1.  Did  you  speak  and  publish  the  words  laid  in  the  declaration,  or  anj  sind  wbieh  of 
them,  or  any  and  what  other  words  conveying  the  same  or  similar  imputations  against  the 
plaintiff  ? 

**  2.  When,  where,  and  to  whom  did  you  speak  and  publish  the  words  laid  in  the  dedara- 
tion  ?"    Stem  v.  Sevaatopulo,  737. 
Production  and  Initptction  of  Documente, 

4.  Upon  an  application  for  discovery,  under  the  50th  section  of  tbe  Common  Law  Proced- 
ure Act,  1854,  the  affidavits  should  identify  the  documents  of  which  discovery  is  sought: 
a  mere  vague  suggestion  that  some  documents  exist,  will  not  suffice.     WooUey  v.  Pole,  538. 

5.  And,  quare  whether  a  defect  in  this  respect  can  be  aided  by  folianeeupon  the  affidavits 
produced  in  answer  to  the  motion  ?    Ih. 

6.  In  an  action  upon  a  fire-policy,  the  court  made  an  order  for  the  production  of  eom- 
munications  which  passed  between  the  company  and  their  agent  by  whom  the  inrarance 
was  effected,  and  between  the  company  and  other  offices  who  shared  in  the  risk,  relative 
to  the  existence  and  value  of  the  property  about  to  be  insured.    Ih, 

7.  But  they  refused  to  allow  the  plaintiff  to  inspect  the  reports  and  list  of  aalrage  made 
out  for  the  company  by  their  own  officers.    Jb. 

Security  for  CoMte. 

8.  It  is  no  objection  to  a  motion  for  security  for  costs  on  the  ground  that  the  plaintiff 
(a  foreigner  having  a  very  shadowy  residence  in  tiiis  country)  has  assigned  his  interest 
in  the  result  of  the  action, — that  the  fact  was  known  to  the  defendant  more  than  a  year 
ago,  and  that  the  cause  is  ripe  for  trial.    Zifchlinehi  v.  Malthy,  322. 

Time  for  moving  for  New  Trial, 

9.  A  suggestion  of  peijury  on  the  part  of  the  defendant  and  his  witnesses,  and  that  fresh 
evidence  has  been  discovered  by  the  plaintiff  since  the  expiration  of  the  time  for  moving 
for  a  new  trial,  affords  no  ground  for  asking  the  court  to  dispense  with  the  50th  rule  of 
Hilary  Term,  1853.     Gambart  v.  Mayne,  320. 

Amendment  of  Jinle  to  enter  a  Verdict, 

10.  Where,  in  an  action  upon  an  agreement  the  plaintiff  obtained  a  verdict,  and  a  rule 
was  afterwards  made  absolute  to  enter  a  verdict  for  the  defendant, — the  court,  ander  special 
circumstances,  allowed  the  rule  to  be  amended  by  directing  a  noneuit  to  be  entered,  but 
only  upon  the  terms  of  the  plaintiff  paying  the  costs  of  the  former  action  and  of  the  rale; 
Sillen  V.  Holloway,  336. 

PRESCRIPTION,— See  PnopiT  a  Prexdbe. 

PRINCIPAL  AND  AGENT. 
Agent* 9  Right  to  Committion  on  Sale  of  Property, 

1.  An  auctioneer  and  estate  agent  was  employed  to  sell  an  estate^  under  an  agreement 
by  which  he  was  to  receive  a  commission  of  2^  per  cent  "  if  the  estate  should  be  sold,"  and, 
**  in  case  the  estate  should  not  be  sold,"  he  was  to  be  paid  252.  as  a  compensation  for  his 
trouble  and  expense.  Having  put  up  the  estate  to  auction,  and  fkiled  to  sell  it,  the  agent. 
being  asked  by  a  person  who  had  attended  the  sale  who  was  the  owner  of  the  property, 
referred  hhn  to  his  principal;  and  ultimately  that  person,  without  any  farther  interven- 
tion of  the  agent,  became  the  purchaser : — Held,  that  the  sale  having  been  effected  throngh 
the  means  of  the  agent,  he  was  entitled  to  the  stipulated  commission.     Green  v.  Bartlett,  €81. 

How  far  Principal  affected  by  Knowledge  of  the  Agent, 

2.  A  principal  is  (at  law)  affected  with  notice  of  all  circumstances  which  come  to  the 
knowledge  of  hit  agent  in  the  course  of  his  employment  as  such  ;  but  not  with  knowledge 
acquired  by  him  aUunde.    Dreeeer  v.  Norwood,  574. 

3.  A.  placed  goods  Vi  the  hands  of  H.,  a  factor,  for  sale  on  a  del  credere  commission.  B. 
bought  them  through  \he  agency  of  C,  a  broker,  who  had  prior  knowledge  of  the  fact  that 
they  were  the  property  gf  A.,  which  knowledge,  however,  was  not  eonunnnicated  to  B., 
who  purchased  bonSL  fide,  although  he  knew  that  H.  was  in  the  habit  of  selling  goods  •« 
factor  .'—Held,  that  B.  not  being  affected  by  the  knowledge  of  C,  the  broker  was  entitled 
to  set  off  against  the  price  of  the  goods  so  bought  for  him  a  debt  due  to  him  from  H.    Ih 


PRODUCTION  OP  DOCUMENTS,— See  Practice,  4-7. 
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PROFIT  A  PRBNDRE. 
In  alieno  »olo. 

To  ftQ  Aotion  of  trespMS  for  breaking  and  entering  certain  land  of  the  plaintiff,  being 
part  of  the  sea-ebore  between  high  and  low- water  mark  in  or  a<yoining  the  township  of 
Owthorne,  and  taking  gravel,  stones,  sand,  Ac, — the  defendant  pleaded  several  pleas  of 
justification,  some  setting  up  a  right  in  the  inhabitants  of  the  township  of  Owthorne  to 
take  the  gravel,  Ac,  to  be  nsed  for  the  cultivation  and  improvement  of  their  land ;  others 
claiming  it  for  the  neoessarj  repairs  of  the  highways  in  the  township ;  others  setting  np  a 
prescriptive  right  ander  a  Uiirty  or  sixty  years'  user  respectively ;  and  others  claiming  to 
exercise  the  right,  as  parish  officer,  for  the  repair  of  the  highways : — Held,  that  the  pleas 
were  bad :  for  that,  so  far  as  they  were  capable  of  being  construed  as  justifying  under  a 
custom,  such  custom  would  be  void,  being  a  claim  of  a  profit  a  prendre  in  alieno  solo,  which 
can  only  exist  by  grant  or  prescription ;  and  that,  if  the  claim  were  founded  on  prescrip- 
tion, it  would  be  equally  bad,  inasmuch  as  it  was  a  claim  by  persons  who,  not  being  a  cor- 
poration, were  incapable  of  taking  by  grant,  and  not  being  claimed  in  a  quo  estate.  Con- 
•table  V.  NtchoUon,  230. 

PROMOTIONS,— See  Mehobahduh. 

PROXIMATE  CAUSE,— Sea  Ihburahck,  2. 

PUBLIC  COMPANY,— Sea  Joiht-Stock  Compakt.    Railway  Compaht. 

RAILWAY  COMPANY. 
Powert  and  Dut%e§  at  Common  Carriert  of  Goodt. 

1.  Equality  o/ chargeJ]'-By  the  7  A  8  Vict.  o.  iiL  s.  50,  the  Oreat  Western  Railway  Com- 
pany are  empowered,  whenever  they  shall  act  as  carriers,  to  charge  for  the  carriage  of 
goods,  Ac,  such  sums  as  they  may  think  expedient,  within  the  limits  pointed  out  by  their 
acts  of  incorporation,  provided  such  charges  are  made  to  all  persons  equally ;  and  s.  61 
authorizes  them  to  enter  into  such  arrangements  as  they  may  think  fit,  with  reference, 
amongst  other  things,  to  the  collection  and  delivery  of  goods.  By  a  subsequent  act,  10  A 
11  Vict.  c.  ccxxvL  s.  53,  the  company  are  empowered  to  charge  for  small  parcels  "that  is 
to  say,  parcels  not  exceeding  500  lbs.  in  weight,"  <' any  sum  which  they  think  fit:" — Held, 
upon  the  authority  of  Pickford  v.  The  Grand  Junction  Railway  Company,  10  M.  ft  W.  399, 
Parker  v.  The  Oreat  Western  Railway  Company,  7  M.  ft  Q.  253,  7  Scott  N.  R.  835,  and 
Baxendale  v.  The  Great  Western  Railway  Company,  5  C.  B.  N.  S.  330, — diasentiente  Erie, 
C.  J., — that  the  company  are  still  bound  to  charge  equally,  and  cannot  lawfully  demand 
for  the  carriage  of  parcels  from  station  to  station  a  sum  which  shall  include  the  cost  of  col- 
lection and  delivery,  and  so  impose  an  unequal  burthen  on  those  who  do  not  require  the 
performance  of  this  latter  service  at  their  hands;  and  that  money  had  and  received  will 
lie  to  recover  back  sums  demanded  and  received  in  excess.  Baxendale  v.  The  Oreat  Weet' 
ern  Railway  Company,  1. 

M^jccureion  Traine, 

2.  The  39th  section  of  the  North-Eastem  Rulway  Company's  Act,  17  ft  18  Vict  e.  eoxL, 
enacts  that  "  every  passenger  travelling  upon  the  said  rulways  may  take  with  him  his 
ordinary  luggage,  not  exceeding  150  lbs.  in  weight  for  first-class  passengers,  and  100  lbs. 
in  weight  for  second  and  third-class  passengers,  without  any  extra  charge  being  made  for 
the  carriage  thereof:" — Held,  that  this  does  not  preclude  the  company  from  making  special 
arrangements  for  the  exclusion  of  luggage  by  cheap  excursion  trains.  Rumety  v.  The 
North-Eaeiem  Railway  Company,  641. 

3.  The  plaintiff  took  an  excursion-ticket  for  a  journey  from  Scarborough  to  Whitby,  for 
which  he  paid  5«.,  knowing  that  the  company  declined  to  carry  any  luggage  for  passengers 
travelling  with  excursion-tickets,  and  that,  if  he  went  (as  he  might  have  done  by  the  same 
train)  as  an  ordinary  passenger,  with  luggage,  the  price  of  the  ticket  would  be  9«.  Before 
taking  his  ticket,  the  plaintiff  had  procured  one  of  the  company's  porters  to  place  his  port- 
manteau in  the  luggage-van,  not  informing  the  porter  how  he  was  going  to  travel.  On 
arriving  at  Malton,  an  intermediate  station,  the  plaintiff  requested  that  his  portmanteau 
might  be  taken  out  of  the  van,  to  await  his  return  from  Whitby,  on  his  way  to  York.  The 
guard,  however,  refused  to  allow  this  to  be  done,  the  portmanteau  not  being  booked ;  and 
it  was  accordingly  carried  on  to  Whitby,  where  the  company's  servants  refused  to  deliver 
it  up  without  being  paid  for  the  carriage  from  Scarborough  to  Whitby  : — Held,  that  the 
circumstances  raised  an  implied  contract  for  the  carriage  of  the  portmanteau  for  hire,  and 
therefore  that  the  company  were  justified  in  detaining  it.    75. 

Action  againet,/or  Negligence, 

4.  Where  a  railway  crosses  a  highway  on  a  level  at  a  place  where  there  is  considerable 
traffic,— Held,  that  the  fact  of  the  engine-driver  blowing  off  the  steam  from  the  mud-cocks 
at  that  spot,  so  as  to  frighten  horses  waiting  to  pass  over  the  line,  was  sufficient  to  warrant 
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BAILWAT  COMPANT. 

Action  againtt,  for  Negligtnc€  {conttnutd), 
tiM  eoneloflioii  thai  the  oompaay  had  been  guilty  ef  aeti(mable  negligence.    Tk*  JVaacftctier 
South  JumeHon  ouuf  Altrineham  Bailway  Company,  app.y  FumarUm,  reBp.|  54* 

StiKure/or  TolU, 

i.  By  the  IMth  MeHon  of  the  8<nUh  Weeten  BaUway  Aol»  4  A  5  W.  4»  e.  IzzxTiii^  the 
tolls  anthorlied  by  the  aet  were  to  be  paid  to  raeh  penons,  at  raeh  plaeei  npon  or  near  the 
railway,  and  in  snoh  meaner  as  tlie  direoton  should,  by  notioe  to  be  annexed  to  the  list  ef 
tolls,  appoint;  and,  in  ease  of  reftual  or  negleot^  on  demand,  to  pay  sneh  tolls,  tie  pertom 
to  whom  the  tolU  ought  to  haue  been  paid  is  empowered  to  seiie  the  goods  for  or  in  reepect 
of  which  sneh  tells  ought  to  haTO  been  paid,  or  any  other  goods  belonging  to  the  party 
which  shall  pass  on  or  along  the  railway,  and  detain  the  same  until  payment  of  the  tolls 
and  charges;  and,  tf  the  goods  are  not  tedeemcd  within  fiye  days,  the  same  shall  be 
appruUed  and  sold,  and  such  tolls  and  charges  satisfied  thereout,  as  the  law  directs  in 
cases  of  distress  for  rent : — Held,  that,  where  the  company  seised  and  8<^d  without  eraiply- 
ing  with  these  several  conditions, — no  demand  of  the  tolls  haTiag  been  made,  and  the 
seisure  not  haying  been  made  by  "  the  person  to  whom  the  tolls  ought  to  hare  been  paid/ 
and  the  sale  having  taken  place  without  an  appraisement, — they  became  trespassers  i  b 
initio.    North  r.  The  London  and  South  Wewtem  Bailway  Compamf,  ISS. 

Co«f«  of  Proeeedinge  under  the  tSth  eeetion  of  the  Lande  Claueee  ConeoHdation  Aet^  1845. 

6.  Where  a  claim  is  made,  under  the  68th  section  of  the  Lands  Clauses  ConsolidaticB 
Act,  1845,  for  compensation  in  respect  of  "landt  iujurioueljf  ajfeeted"  by  the  ezeeution  «f 
the  works  of  a  railway  company,  and  the  claimant  elects  to  have  the  amount  of  oompcafa- 
tion  settled  by  a  jury,  and  gives  noUce  to  that  effect,  and  the  company  issue  their  wamat 
to  the  sheriff  to  summon  a  jury, — although,  it  seems,  they  are  not  bound  to  give  the  daiis- 
ant  the  ten  days'  notice  (accompanied  by  an  offer  of  compensation  fbr  lande  taken)  of  tbiir 
intention  to  cause  a  jury  to  be  summoned,  under  s.  88, — yet,  to  disentitle  the  claimant  te 
costs,  under  s.  61,  on  the  ground  that  the  verdict  of  the  jury  is  given  fbr  the  same  or  a 
less  sum  than  the  sum  preeiouely  offered  by  the  company,  such  offer  must  be  made  before 
(or,  possibly  at  the  time)  the  company  give  the  claimant  notice  of  the  time  and  place  ef 
the  inquiry,  under  s.  46.     The  Metropolitan  Railutay  Company,  app.,  Tumham,  resp.,  212. 

7.  Semhk,  that,  where  a  matter  is  by  an  act  of  parliament  referred  to  a  Master  of  one  of 
the  superior  courts,  in  the  absence  of  an  express  provision  to  the  contrary,  it  is  so  refismd 
subject  to  the  ordinary  control  of  the  court  of  which  he  is  an  oiRoer.    76. 

8.  Therefore  the  decision  of  the  Master  of  the  Court  of  Queen's  Bench,  either  as  to  lia- 
bility or  the  amount  of  the  costs  payable  by  the  undertakers  under  the  52d  seetion  of  the 
Lands  Clauses  Consolidation  Act,  1845,  is  subject  to  review  by  that  court ;  but  binding 
and  conclusive  unless  so  appealed  against    lb. 

Form  and  Efft^  of  an  Awird  under  the  Land§  Claueee  Contolidation  Aet,  1845,  and  hea 
enforced, 

'  9.  The  award  of  arbitrators  or  an  umpire  upon  a  claim  for  compensation  for  lands  i^ja> 
riously  affected  by  the  works  of  a  company,  under  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Viot  e.  18),  like  the  assessment  of  a  compensation  jury,  merely  ascertains  tke 
amount,  not  the  daunant's  right  to  compensation.  In  re  Neuhold  and  the  Metropolitmm 
Jiailway  Company,  406. 

10.  Buch  an  award,  therefore,  cannot  be  enforced  by  motion,  like  an  ordinary  award.    A. 

11.  And,  eembU,  that  it  is  not  competent  to  the  arbitrators  or  umpire  to  state  tmetM  for 
the  opinion  of  the  court  as  upon  a  special  case,    lb, 

BELEASB,— See  Bahkbupt,  3. 
Stamp  on, — See  Stamp,  1. 

fiOAD,>-See  Wat. 

SALE  BT  auction,— See  Avgtumi. 

SALE  OF  GOODS. 
Appropriation, 

1,  A  sale  of  a  given  number  of  bales  out  of  a  larger  number  does  not  vest  the  property 
in  the  vendee,  until  there  has  been  a  specific  eppropriation  by  the  vendor  assented  to  by 
the  vendee  or  his  agent.     Campbell  v.  7%e  Mertey  Docke  and  Harbour  Board,  412. 

2.  A.  bought  260  bales  of  cotton,  part  of  a  eargo  of  500  (of  one  mark)  landed  and  ware- 
housed in  the  Mersey  Docks.  On  landing,  the  bales  were  sampled  and  numbered,  and  a 
warrant  was  handed  by  the  company  to  A.  for  250  bales  « numbered  from  1  to  250,"  as 
having  been  entered  for  him : — Held,  that,  assuming  this  to  have  been  an  appropriation  of 
the  speeifle  bales  to  A.,  there  having  been  no  assent  by  him  to  such  approprlatien,  express 
or  implied,  no  property  passed  to  him.    lb. 
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SALMON  FISHERY. 

ConttrucHoH  oftU  **  Salmon  FUUry  Act,  1861." 

1.  FUUng  mm-dawi.y'K  "fishing  miU-dam"  if  a  "fiiheiy"  wllhiii  the  meuiinf  of  the 
20th  leeUon  of  "The  Salmon  Fishery  Aot,  1861/'  %iki&  Viet  e.  109.  Sodfftom,  app., 
LittU,  resp.,  111. 

2.  The  proprietor  or  oeoopier  of  a  **  fishing  milMam"  oa  a  salmon  rirer  is  honnd  daring 
the  close  season  to  remove  all  obstraetions  to  the  firee  passage  of  fish  np  the  streami  even 
though  he  has  oeased  to  use  the  dam  for  the  purpose  of  fishing.    Ih, 

SCIRE  FACIA8r-43ee  Joimt-Stock  Coxpiht. 

SEA-SHORE  RIGHTSy-^ee  Pnora  x  PRSxnuE. 

SBA.W0RTHINBS6,— See  Snppnro,  t,  3. 

SBCONDART  EVIDENOE^-^See  Etidkxcs,  1. 

SECURITY  FOR  COSTS,>-See  Pbactici,  8. 

SERVANT,— See  Mibtkr  akd  Skrtakt. 

SHERIFF. 
F«€9  and  Earptnttt, 

The  sheriff  having  seised  nnder  a  fl.  fa.,  notaee  was  given  of  a  prior  act  of  bankroptcy 
by  the  debtor,  and  a  petition  was  filed  nnder  which  ha  was  a^ndieated  bankrapt»  the 
goods  remaining  nnsold,  And  the  messenger  took  possession  of  them : — Held,  that  the 
sheriff  was  not  entitled  to  a  rule  oalling  npon  the  assignees  to  pay  him  the  expenses  of 
preparing  for  a  sale  of  the  goods.    Searie  v.  Blai—,  866. 

SHIPPINQ. 
Average  Loet, 

1.  To  an  action  by  a  ship-owner  against  a  shipper  of  goods  to  recover  his  proportion  of 
average  loss,  the  defendant  pleaded  that  his  promise  was  subject  to  a  condition,  vis.,  that 
the  ship  was  seaworthy  at  the  commencement  of  the  ToyagCy  and  that  she  was  not  then 
seaworthy : — Held,  a  bad  ple^    Sckloet  v.  Herioif  59. 

2.  He  farther  pleaded,  that  there  never  was  any  express  promise  to  the  effect  in  the 
declaration  mentioned ;  that  the  ship  was  nnseaworUiy  at  the  commencement  of  the  voyage, 
and  that  the  average  loss  was  occasioned  and  arose  from  and  in  consequence  of  such 
unseaworthiness : — Held,  a  good  plea,  inasmuch  as  it  showed  that  the  plaintiirs  actionable 
negligence  and  misconduct  produced  the  very  damage  for  which  he  sought  to  recover  con- 
tribution from  the  defendants ;  and  (probably)  also  on  the  ground  of  avoidance  of  circuity 
of  action.    Jb. 

}liffki  of  Shipper  to  dekiand  Ooode,  the  Veeeel  being  damaged, 

3.  A  ship  bound  for  Havana,  laden  with  a  general  cargo  under  a  charter-party  at  a 
lamp-freight,  left  Liverpool  on  the  1st  of  Augusk  On  the  7th  she  ran  upon  the  Blaokwater 
bank  on  the  Irish  coast,  and  sustained  serious  damage,  and  was  ultimately  got  into  Arklow, 
where  part  of  the  cargo  was  landed,  the  rest  having  been  transhipped  and  taken  to  Liver- 
pool. Rice,  which  represented  a  third  of  the  £reigh^  was  found  to  be  so  damaged  as  to  be 
admittedly  incapable  of  being  taken  on.  All  the  rest  of  the  cargo  (except  an  inconsiderable 
portion)  was  damaged  to  such  an  extent  that  in  the  opinion  of  competent  witnesses  it  could 
not  have  been  oarried  to  its  destination  in  a  merchantable  condition,  and  in  fact  would 
have  been  almost  worthless.  Whilst  the  vessel  with  the  goods  were  at  Arklow,  S.,  one  of 
the  charterers,  went  over  to  represent  the  interests  of  the  shippers ;  and  the  master  gave 
him  a  written  authority  to  "  aot  on  behalf  of  the  owners  (of  the  ship)  to  the  best  of  his 
judgment  and  ability."  S.,  conceiving  ftt)m  the  condition  of  the  goods  that  they  could  not 
profitably  be  carried  to  Havana,  or  at  all  without  much  delay  and  expense,  ordered  the 
goods  to  be  sold.  The  sale  took  place  on  the  12th  of  September.  In  the  meantime  the 
eaptain  proceeded  to  Dublin  to  repair  the  vessel ;  the  repairs  (which  cost  2S602.)  were  com- 
BMnoed  in  September,  and  were  finished  by  the  following  February,  when  the  ship  proceeded 
to  Cardiff,  and  there  obtained  a  charter  leu  remunerative  than  that  in  question.  In  an 
action  by  the  master  claiming  damages  for  wrongfully  preventing  him  from  carrying  the 
goods  on  to  the  Havana  and  earning  freight,  the  learned  judge  told  the  jury,  in  substance, 
that  the  defendante  were  justified  in  what  they  did,  provided  it  was  the  reasonable  courcc 
to  take,  having  regard  to  the  intereste  of  all  parties.  The  jury  having  found  for  the  plain- 
tiff,— Held,  that  the  question  was  properly  left  to  them,  and  their  finding  warranted  by  the 
evidence.    Blaeeo  v.  FUtchtr,  147. 

SLANDER. 
Interrogatorie*  tit,— See  PbA^TICB,  8. 
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SMALL  PARCELS,— S<€  Railway  CoKPAJrri  L 

SOLICITOR,— See  Attorvkt. 

SOUTHAMPTON  DOCK  COMPANY. 
TolUfor  lauding  Goodt» 

The  Soathampton  Dook  Company  are  empowered  by  their  act,  6  W.  4,  c.  xxix.,  a.  149, 
to  charge  for  the  landing  of  goods  in  their  docks  the  seYoral  sams  mentioned  in  the  schedule 
thereto  annexed,  and  for  articles  no^  therein  partienlarixed  sneh  sums  as  shall  be  eqvai  to 
the  sums  affixed  on  goods,  fte.,  «  of  a  similar  natnre,  package,  ralne,  and  qnality,"  in  the 
schedule.  All  the  charges  mentioned  in  the  sohedale  were  of  small  fixed  some, — none 
being  ad  Talorem  except  the  charge  for  "  sculptured  marble :" — Held,  that  the  conpaay 
were  not  entitled  to  make  an  ad  valorem  charge  for  the  landing  of  gooda  not  enumerated 
or  at  all  approaching  in  "  natnre,  value,  and  qnalitj"  to  those  ennmerated  in  the  aehcdole. 
The  Southampton  Dock  Company  r,  tiUlf  243. 

STAMP. 

On  Deed  of  jRelea§e. 

A  release  tu  the  surviving  partners  in  a  firm  by  the  executors  of  a  deceased  partner,  of 
all  the  freehold,  copyhold,  and  leasehold  property  held  by  the  firm,  expressing  no  considera- 
tion for  the  conveyance  upon  the  face  of  it, — Held,  to  be  sufficiently  stamped  with  a  com- 
mon deed  stamp.     Steer  v.  Crowley,  337. 
On  Chech  drawn  payable  to  "A.  D.  or  order,"— Bee  Bill  OF  ExCHAHOE,  2. 

SURETY. 

DUcharged  by  Concealment  of  Material  Facts, 

One  P.  had  been  employed  by  the  plain titTs  in  the  sale  of  coals  for  them  on  eommissi«n, 
for  which  he  at  the  end  of  each  month  gave  them  his  acceptances,  and  by  the  terms  of  his 
agreement  he  was  to  hand  over  to  them  within  six  days  all  moneys  he  received  ftt>m  cus- 
tomers. P.  having  fallen  in  arrear  to  the  extent  of  1272/.,  the  plaintiffs  required  him  to 
find  security  to  the  amount  of  300/.,  and  at  his  request  the  defendant  consented  to  gwarantN 
100/.  The  agreement  of  guarantee  recited  the  terms  of  dealing  between  the  plaintiffs  and 
P. ;  but  the  fact  that  P.  was  already  indebted  to  the  plaintiffs  in  the  large  sum  above  men. 
tioned  was  concealed  from  the  sureties.  In  an  action  against  the  defendant  on  the  agree- 
ment, he  pleaded  that  he  was  induced  to  make  it  by  the  fraudulent  concealment  by  the 
plaintiffs  of  a  material  fact : — Held,  that  the  non-communication  by  the  plaintiffs  to  the 
defendant  of  the  fact  that  P.  was  at  the  time  indebted  to  them,  was  evidence  for  the  jury 
in  support  of  the  plea.    Lee  v.  Jouet,  386. 

SURGEOX, — See  Medical  Practitioner. 

SWANSEA  HARBOUR. 

Warranty  of  Depth  of  Water. 

The  trustees  of  a  dock,  being  about  to  open  a  new  one  under  the  authority  of  parliament 
issued  a  notice  addressed  to  ship-owners,  merchants,  and  others,  describing  the  aecommoda- 
tion  which  their  new  dock  would  afford  to  shipping,  and  containing  a  statement  that  "the 
depth  of  water  on  the  dock  till  was  26  and  23  feet  at  the  highest  spring-tides,  and  15  feet 
at  the  lowest  neaps  :" — Held,  that  this  amounted  to  a  warranty  that  there  was  an  available 
depth  of  water  in  the  entrance  channel  approximating  that  mentioned  in  the  notiee ;  and 
that  the  trustees  were  responsible  to  the  owners  of  a  ship,  who,  trusting  to  the  representa- 
tion contained  in  the  notice,  entered  the  dock  to  load,  and  were  delayed  and  pnt  to  expean 
in  consequence  of  the  insufficiency  of  water  In  the  channel  to  enable  her  to  complete  her 
loading  in  the  dock.     Williame  v.  The  Swansea  Harbour  7Vn«fee«,  845. 

TIVERTON  ROADS  ACT,  1861. 
Conetruction  of. 

1.  The  Tiverton  Roads  Act,  1861  (24  Vict  c.  xix.),  comprises  within  the  tmsts  eighteen 
tioveral  roads.  The  11th  section  empowers  the  trustees  to  demand  and  take  "  at  the  several 
and  respective  toll-gates  which  shall  be  upon  or  on  the  sides  of  the  said  roads  such  tolls 
as  the  said  trustees  shall  direct,  not  exceeding,"  amongst  others,  <'for  every  horse  drawing 
any  cart,  wagon,  Ac,  with  wheels  of  a  less  breadth  than  4^  inches,  the  sum  of  nxpemet;" 
and  *'  for  every  horse  or  mule,  laden  or  unladen,  and  not  drawing,  the  sum  of  l^tf."  Sec- 
tion 13  enacts,  that  "for  pasting  and  re-paeting  any  number  of  times  on  the  same  day  with 
the  same  horses,  beasts,  or  carriages  liable  to  toll  through  any  of  the  toll-gates  to  be  cob- 
tinued  or  erected  by  virtue  of  this  act  upon  any  road  hereinafter  particularly  mentiened. 
no  more  than  the  number  of  tolls  hereinafter  limited  with  reference  to  such  road,  shall  bt 
taken,  that  is  to  say, — tico  full  tolls,  and  no  more,  upon  the  road  from  A.  to  B. ;  firo  full 
tolls,  and  no  more,  upon  the  road  from  C.  to  D.  j  tiro  full  tolls,  and  no  more,  upon  the  n»4 
from  E.  to  F.  j  one  full  toll,  and  no  more,  upon  all  the  other  roads  comprised  in  this  art." 
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TIVERTON  ROADS  ACT,  1881. 
Con§(ructioH  of  (^continued). 
And  the  14th  section  entcts,  that  "  all  horses,  beasts,  and  oattle  in  respect  whereof  the  tolls 
hereby  authorised  to  be  taken  shall  hare  been  paid  at  anj  toll-gate  on  the  s^d  roads  or  on 
the  sides  thereof,  shall,  npon  a  ticket  being  prodaeed  denoting  saoh  payment,  be  permitted, 
in  returning  through  the  same  toll-gate,  and  in  going  and  returning  throvgh  mch  other  toll- 
gate  {if  any)  ae  the  ticket /or  eneh  payment  ehall  free,  to  pass  toll-free  at  all  times  on  the 
same  day : — 

Held,  that  the  13th  section  does  not  authorize  the  trustees  to  demand  two  full  tolls  from 
a  traveller  passing  through  only  one  gate  on  a  line  of  road  upon  which  (too  full  tolls  are 
chargeable.  Jamee,  app.,  JMekeneon,  resp.,  Willianu,  app.,  WilU,  resp.,  Looering,  app., 
Limpany,  resp.,  416. 

2.  Held  also,  that,  where  a  party  has  paid  one  full  toll  on  passing  through  a  gate,  he 
is  not  chargeable  with  turn  full  tolls  on  passing  on  the  same  day  through  another  gate  on 
another  of  the  roads  on  which  two  full  tolls  are  demandable ;  but  that  he  is  liable  to  a  second 
eingle  toll, — there  being  nothing  on  the  ticket  to  indicate  that  it  Arees  any  other ^ate.    Jh, 

3.  Held  also,  that  a  trareller  who  has  paid  one  full  toll  on  passing  through  a  gate  on  one 
of  the  roads  on  which  one  full  toll  is  payable,  is  not  entitled  to  pass  toll-free  on  the  same 
day  through  a  gate  on  another  of  the  roads  upon  which  one  full  toll  is  payable, — the  one 
fuU  toll  being  by  s.  13  payable  upon  **each"  of  the  roads  comprised  in  the  act.    Jb, 

4.  Held  also,  that  the  11th  section  of  the  local  act  specifically  providing  for  progressive 
charges  in  respect  of  the  diminished  breadth  of  wagon  wheels,  rirtnally  repeals  the  7th 
section  of  the  General  Turnpike  Act,  3  0.  4,  e.  126;  and,  consequently,  that  the  toll  is 
limited  to  the  sums  mentioned  in  the  local  act.    lb. 

TOLL, — See  Railway  CovPANr,  5.    Soutbaxpton  Dock  Compant.    Tiverton  Roads  Act, 
1361.    Turxpikb. 

TURNPIKE. 
Toll. 

1.  Where  the  local  act  specifically  provides  for  progressive  charges  in  respect  of  the 
diminished  breadth  of  wagon  wheels,  it  virtually  repeals  the  7th  section  of  the  General 
Turnpike  Act,  3  G.  4,  c.  126;  and  consequently  the  toll  is  limited  to  the  sums  mentioned 
in  the  local  act     Jamee,  app.,  Dicibenvon,  resp.,  416. 

Toll  for  Beaete,  ^e.,  going  to  or  from  Paeture,  d'c, 

2.  The  1st  section  of  the  Turnpike  Amendment  Act,  1  A  2  W.  4,  c.  25,  enacts  that  "  no 
toll  shall  bo  demanded  or  taken  for  any  horse,  sheep,  or  other  beast  or  cattle  going  to  or 
from  water  or  pasture,  Ac,  and  passing  on  any  turnpike-road,  provided  that  such  horse, 
Ac,  do  not  pass  upon  .such  turnpike-road  more  than  the  space  of  two  miles  in  going  to 
or  returning  from  water  or  pasture."  A.,  who  carried  on  the  business  of  a  farmer  and 
cattle-dealer,  bad  two  pasture-fields,  one  on  each  side  of  a  toll-bar.  Having  purchased 
beasts  and  sheep  at  a  market,  he  drove  them  to  the  one  pasture,  and,  after  keeping  them 
there  a  day,  drove  them  through  the  toll-bar  to  the  other  pasture,  intendittg  the  next  day 
to  $end  them  to  another  market  on  that  tide  of  the  bar,  for  tale.  The  distance  between  the 
two  pastures  along  the  turnpike-road  was  less  than  two  miles : — Held,  that  the  animals 
were  exempt  from  toll.     Wamiby,  app.,  Beakin,  resp.,  124. 

Demiee^of  Toll; 

3.  Trustees  of  a  turnpike-road,  under  the  55th  section  of  the  General  Turnpike  Act,  3 
G.  4,  c.  126,  put  up  tolls  to  farm  subject  to  a  condition  that  a  month's  rent  be  paid  in 
advance,  to  bo  forfeited  ''  if  such  taker  shall  refuse  or  neglect  to  execute  the  usual  articles 
of  agreement,  with  two  sureties,"  by  a  given  day,  or  "shall  refuse  or  neglect  to  enter  on 
the  said  tolls,  or,  having  executed  such  agreement  with  sureties,  and  having  entered  upon 
the  said  tolls,  shall  not  in  all  things  fulfil  and  perform  the  covenants,  Ac,  to  be  contained 
in  such  agreement."  The  defendant,  who  was  the  highest  bidder,  signed  the  following 
memorandum, — *'  I  do  hereby  agree  to  take  the  tolls  of,  Ac,  at  the  sum  of  411^,  and  I  do 
hereby  agree  on  my  part  to  fulfil  the  conditions  for  letting  the  tolls,  and  do  hereby  propose 
A.  and  B.  as  my  sureties."  This  memorandum  was  signed  by  the  defendant  and  by  the 
clerk  to  the  trustees  (under  s.  57),  but  not  by  the  sureties.  No  other  agreement  was  exe- 
cuted, and  the  defendant,  though  he  paid  the  month's  rent  in  advance,  declined  to  enter 
upon  the  tolls : — Held,  that  the  above  memorandum  constituted  a  valid  demise  of  the  tolls ; 
the  stipulation  as  to  the  sureties  being  a  stipulation  for  the  benefit  of  the  trustees,  which 
it  was  competent  to  them  to  waive.    Markham  v.  Stanford,  376. 

And  see  Tivxrtok  Roads  Act,  1861. 


TRADE-MARK,— See  Cohtract,  1. 
UNSEAWORTHINESS,— See  SniPPiva,  1,  2. 


900  INDEX. 

VBNDOR  AND  PURCHASER. 

Dtlivery  o/ Ahttract, — See  AuCTiox,  2. 

WAIVER. 

0/ Stipulation  for  the  Part^§  B*neJU,^St9  TuBMPin,  3. 

WARRANTT,— See  SwAxiXA  Hakiovb. 

WAT. 

Bight  to  Soil  of, 

A.  WM  posfeeeed  of  a  close  the  only  w%j  to  which  was  eloDg  a  green  lane  between  two 
other  doses,  one  of  which  belonged  to  A.  and  the  other  to  B.  In  the  abeenee  of  anj  direct 
evidenee  of  ownership,  the  Jnry  were  told  that  thej  might  presnme.the  soil  of  the  lane  to 
belong  in  moieties  to  the  owners  of  the  adjoining  doses,  and  that,  In  reepeet  of  the  dcsc 
at  the  end  of  (he  lane,  A.  had  a  mere  easement : — Held,  a  proper  direction.  Smith  ▼.  J7** 
<Um,  808. 

WEARING  APPAREL. 
JBxcepti^  o/*,— See  Baxxkupt  1. 

WITNESSES. 
Mandamu§/or  Eatamination  o/,  i»  the  CbioaiM. 

A  mandamus  will  not  In  general  be  granted  fbr  the  examination  of  witaeesee  in  one  <»f 
the  British  colonies,  where  the  same  end  maj  be  attained  by  the  less  expenslTe  and  kjs 
dilatory  proceeding  by  commission.    Fnmworth  t.  Hyde,  719. 
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